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PKEFACE  TO  VOLUME  XLI. 


We  have  here  several  decisions  which  are  important  or 
even  leading  cases  in  their  respective  lines.     Armstrong 
V.  Armstrong^  p.  10,  on  agreements  in  evasion  of  the  law; 
Murray  v.  Barlee^  p.   52,  on   the   nature   of  a   married 
woman's  "engagements"  affecting  her  separate  property 
(a    doctrine  not  yet   quite   supplanted  by   the   Married 
Women's  Property  Acts) ;    Kennedy  v.  Green^  p.  176,  on 
constructive  notice  of  fraud;    Hipwell  v.  Knight^  p.  304, 
on  the  circumstances  in  which  time  is  of  the  essence  of 
a  contract  in  equity ;  Prosser  v.  Edmonds^  p.  322,  on  the 
intricate  subject  of  champerty;    Green  v.  Button^  p.  818, 
on  slander  of  title — these  are  all  exceedingly  well  known. 
Flight  V.  Booth^  p.  599,  is  a  considerable  authority  as  to 
misrepresentation  on  sale  of  land.     It  is  curious  that  the 
head-note,  as  it  stands  in  the  original  report,  omits  the 
only  fact  that  makes  the  case  interesting  or  arguable  in 
the  eyes  of  a  conveyancer,  namely,  the  existence  of  a  con- 
dition that  errors  of  description  should  not  annul  the  sale. 
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The  point  of  the  decision  consists  in  limiting  the  effect  of 
such  a  condition  to  errors  not  amounting  to  such  substantial 
misstatement  as  will  mislead  the  purchaser  as  to  what  he 
is  really  buying. 

In  Doorman  v.  Jenkins^  p.  429,  the  position  of  a 
gratuitous  bailee  is  discussed,  and  we  meet,  in  the  judg- 
ment of  Taunton  J.,  with  the  opinion  that  '^  gross 
negligence"  is  not  a  distinct  kind  of  negligence  known 
to  the  law,  but  only  negligence  in  an  aggravated  degree. 
This  opinion  was  afterwards  fortified  by  the  high 
authority  of  the  late  Willes  J.,  and  has  on  the  whole 
prevailed. 

There  is  an  unconscious  fitness  in  the  name  of  Philpott 
V.  Jones^  a  case  on  the  "Tippling  Act"  (p.  371). 

Ball  V.  CulUmore^  p.  699,  exhibits,  in  full  accordance 
with  older  authorities,  the  feebleness  of  a  tenant  at  wilPs 
estate.  A  lessor  for  years  cannot  convey  by  livery  of 
seisin  during  the  term,  having  neither  immediate  posses- 
sion nor  the  right  thereto.  But  if  a  lessor  at  will  enters 
for  the  purpose  of  giving  seisin,  the  entry  is  itself  a 
determination  of  his  will  and  of  the  tenant's  estate,  and 
there  remains  nothing  to  hinder  his  intention  from  taking 
full  effect.  Tenants  at  will  are  not  common  nowadays 
(in  fact,  the  relatively  modern  decisions  on  them  are  due 
to  the  want  of  power  to  recognize  equitable  interests  in 
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the  old  Courts  of  common  law) ;  but  bailments  of  chattels 
at  will  are  possible  and  common  enough,  and  the  analogies 
will  be  found  instructive.  Cp.  Nicolls  v.  Bastardy  in  the 
present  volume,  pp.  814,  816. 
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paging  by  which  the  original  reports  are  tutudly  cit-edy  are  noted  at 
the  head  of  each  casCy  and  references  to  the  same  paging  are 
continued  in  the  margin  of  the  text. 
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LOVEGROVE  v.   NELSON   and   COX. 

(3  Myl.  &  Keen,  1—25 ;  S.  C.  3  L.  J.  (N.  S.)  Ch.  108.) 

Partnership  articles  may  authorize  a  third  person  to  nominate  a  new 
member  or  members  of  the  partnership  at  any  future  time,  and  the 
nomination  thus  made  will  effectually  create  the  relation  of  partnership 
between  the  then  existing  partners  and  the  jierson  thus  introduced  by 
nomination. 

^Thb  actual  question  in  this  case  turned  chiefly  upon  the 
construction  of  an  imperfectly  worded  contract  between  the 
Postmaster-General  and  two  persons  supplying  horses  for  mail 
coaches  over  a  specified  route,  divided  into  sections  between  the 
persons  contracting.  These  persons  were  jointly  responsible  to 
the  Postmaster-General,  and  the  receipts  were  divided  between 
themselves  in  proportion  to  the  mileage  of  their  respective 
sections.  The  contract  empowered  the  Postmaster-General  in 
certain  events  to  dismiss  either  of  the  contracting  parties,  and 
to  require  the  other  contracting  party  either  to  work  his  section 
or  to  admit  some  other  person  to  be  approved  by  the  Postmaster- 
General  to  work  the  same.  By  arrangement  between  the 
Postmaster-General  and  one  of  the  contracting  parties,  part  of 
his  section  had  been  worked  by  a  third  person  (the  plaintiff). 
This  arrangement  was  not  authorized  by  the  contract,  but  the 
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LovEGEovE  other  contracting  party,  who  was  a  defendant,  had  acquieeced 
Nelson,  in  it,  and  the  Lord  Chancellor  held  on  appeal  that  under  the 
circumstances  the  defendant  could  not  dispute  the  plaintiff's 
claim  to  be  treated  as  if  he  had  been  duly  introduced  to  the 
business  as  a  partner  upon  the  requisition  of  the  Postmaster- 
General  under  the  contract. 
In  the  course  of  his  judgment  the  Lord  Chancellor  said:] 
[  20  ]  To  make  a  person  a  partner  with  two  others,  their  consent 
must  clearly  be  had,  but  there  is  no  particular  mode  or  time 
required  of  giving  that  consent ;  and  if  three  enter  into  partner- 
ship by  a  contract  which  provides  that,  on  one  retiring,  one  of 
the  remaining  two,  or  even  a  fourth  person  who  is  no  partner 
at  all,  shall  name  the  successor  to  take  the  share  of  the  one 
retiring,  it  is  clear  that  this  would  be  a  valid  contract  which  the 
Court  must  perform,  and  that  the  new  partner  would  come  in  as 
entirely  by  the  consent  of  the  other  two,  as  if  they  had  adopted 
him  by  name.  The  present  contract  is  of  this  description  ;  and 
if  the  manner  of  executing  the  power  of  nomination  be  pursued 
by  the  Postmaster-General,  the  successor  to  the  vacant  place 
comes  in,  strictly  speaking,  by  the  previous  consent  of  the  whole 
body  of  contractors.     *     *     * 


1834. 
Jan,  22. 

RolU  Court. 
Leach,  M.R. 

[26] 


WEISS   V.  DILL(l). 

(3  Myl.  &  Keen,  26—28.) 

Executors  will  not  be  allowed  to  charge  for  the  employment  of  an 
agent,  except  under  very  special  circumstances. 

An  executor's  charge  for  the  employment  of  an  agent  to  collect  debts 
due  to  the  testator  reduced  from  5  per  cent,  to  2 J  per  cent. 

This  was  an  exception  on  the  part  of  the  defendants  to  the 
Master^s  report.  The  testator,  Jacob  Weiss,  who  had  carried  on 
an  extensive  business  as  a  tailor,  bequeathed  the  residue  of  his 
personal  estate  upon  trust  for  his  wife  and  children,  and  he 
appointed  the  defendants.  Dill  and  Broughton,  his  executors. 
He  directed  his  debts  to  be  collected  with  all  convenient  speed, 
and  that  his  executors,  or  the  survivor  of  them,  should,  at  their 
or  his  discretion,  carry  on  the  business,  and  apply  the  profits  to 


(1)  Eopkinson  v.  Boe  (1838)  1  Beav.  180;  In  re  Ames  (1882)  25  Gh.  D.  72. 
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the  same  trusts  as  those  declared  with  respect  to  his  personal  Weiss 
estate.  No  legacy  was  given  to  the  executors.  The  defendants  x)i*ll. 
employed  an  agent  to  collect  the  testator's  debts,  and  the  agent 
had  collected  debts  to  the  amount  of  2,000i.,  upon  which  he 
charged  a  commission  of  5  per  cent.  This  charge  of  5  per  cent, 
for  agency  was  disallowed  by  the  Master  in  the  executor's 
accounts,  and  reduced  to  2J  per  cent.  To  that  disallowance 
the  present  exception  was  taken. 

Mr.  Bethell,  in  support  of  the  exception  [cited]  Wilkinson  v. 
Wilkinson  (i),  where  annuities  were  given  to  trustees  for  their 
trouble,  and  the  testator  ♦died  possessed  of  houses  let  at  weekly  [  •27  ] 
rents ;  it  was  held  that  the  trustees  were  justified  in  employing, 
at  a  certain  charge,  a  collector  of  the  weekly  rents,  and  did  not 
thereby  forfeit  their  right  to  the  annuities.  In  the  present  case, 
the  debts  were  very  numerous ;  and  the  payment  of  them  was 
not  obtained  until  after  repeated  applications.     *     *     * 

Mr.  Pemberton  and  Mr.  Richards,  contra.     *     *     * 

The  Master  of  the  Bolls  : 

Generally  speaking,  executors  are  not  allowed  to  employ  an 
agent  to  perform  those  duties  which,  by  accepting  the  office  of 
executors,  they  have  taken  upon  themselves ;  but  there  may  be 
very  special  circumstances  in  which  it  may  be  thought  fit  to 
allow  them  such  expenses  as  they  may  have  incurred  by  the 
employment  of  agents.  It  is  for  the  Master  to  determine 
whether  an  executor  who  makes  a  claim  for  the  employment 
of  an  agent  ought  to  be  allowed  to  charge  his  testator's  estate 
with  such  a  burthen.  The  Master  has  here  thought  that  the 
executor  ought  not  to  be  allowed  to  charge  the  testator's  *estate  [  •28  ] 
with  the  whole  commission  claimed,  but  that  2J  per  cent,  is  a 
fit  allowance.  I  have  some  doubt  whether,  in  this  case,  the 
Master  ought  to  have  made  any  allowance ;  but  with  the 
allowance  of  2^  per  cent,  which  he  has  made,  the  defendants 
must  be  content. 

Exception  over-ruled. 

(1)  25  E.  E.  193  (2  Sim.  &  St.  237). 

1—2 
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1885.  MANNING   V.   THESIGER. 

July  28,  29. 

(3  MyL  &  Keen,  29—31 ;  S.  C.  4  L.  J.  (N.  S.)  Ch.  285.) 

BolU  Court,  ^  testatrix  gave  the  sum  of  100/.,  to  be  paid  to  her  brother  G.  T. 

r'oQ  1  immediately  after  the  decease  of  her  husband  and  in  default  of  issue  of 

'■       -I  their  marriage ;  and  in  a  subsequent  part  of  her  will  she  gave  100/.  to 

the  same  brother,  and  concluded  her  will  by  directing  that  legacies  to 
which  no  time  of  paj-ment  was  aflRxed,  should  be  paid  within  three 
months  after  the  death  of  her  husband :  Held,  that  the  testatrix  intended 
only  to  give  a  single  legacy  of  100/.  to  C.  T. 

The  will  of  Mary  Welsford,  made  in  execution  of  a  power, 
contained  the  following  bequests :  "I  give  to  my  brother, 
Christopher  Thornton,  of  London,  from  and  immediately  after 
the  decease  of  my  husband,  Roger  Welsford,  and  in  default  or 
failure  of  issue  of  our  marriage,  the  sum  of  lOOZ.  sterling.  Also 
to  my  said  brother,  Christopher  Thornton,  one  clear  annuity  or 
yearly  sum  of  50Z.  sterling,  for  and  during  the  term  of  his 
natural  life,  to  commence  from  the  day  of  the  decease  of  my  said 
husband,  Roger  Welsford,  and  such  default  or  failure  of  issue  as 
aforesaid,  and  to  be  paid  to  him  half  yearly.  Also  to  my 
brother,  Christopher  Thornton,  of  or  near  the  city  of  London, 
the  sum  of  100/.  sterling."  The  testatrix  concluded  her  will  by 
directing  that  all  and  every  the  legacies  and  sums  of  money 
given  by  her  will,  wherein  no  time  was  specified  as  to  the 
payment  thereof,  were  to  be  paid  within  three  months  after  her 
husband's  decease,  and  such  default  or  failure  of  issue  as 
aforesaid. 

There  was  no  issue  of  the  marriage;  and  the  question  was, 
whether  the  second  legacy  of  lOOi.  given  to  Christopher  Thornton 
was  or  was  not  accumulative. 

Mr.  W.  C,  L,  Keene,  in  support  of  the  claim  of  Christopher 
Thornton  [cited  Mackenzie  v.  Mackenzie  (1) :] 

[  30  ]  *     *    In  the  present  case,  the  first  legacy  of  lOOZ.  was  directed 

to  be  paid  to  Christopher  Thornton  immediately  after  the  death  of 
the  testatrix's  husband,  and  in  default  of  issue  of  the  marriage  of 
the  testatrix  and  her  husband ;  the  second  legacy  of  lOOZ.  was  given 
without  any  direction  as  to  the  time  of  payment,  or  any  reference 

(1)  26  R.  R.  64  (2  Russ.  262). 
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to  the  contingency  of  her  dying  without  issue.  If  the  will  had 
stopped  at  the  gift  of  the  second  legacy,  it  might  have  been 
said  that  the  omission  of  any  direction  as  to  the  time  of  paying 
the  second  legacy  was  accidental ;  but  that  argument  could  not 
be  resorted  to,  because  the  testatrix  had  expressly  declared  that, 
where  she  had  given  legacies  and  affixed  no  time  of  payment, 
she  meant  such  legacies  to  be  paid  within  three  months  after 
the  decease  of  her  husband.  The  circumstances  distinguishing 
the  two  gifts  were  quite  sufficient  to  show  that  the  testatrix 
intended  the  second  legacy  of  lOOi.  to  be  accumulative.    *     *     * 

Mr.  Tinney,  contra: 

The  general  rule  is,  that  where  the  same  sum  is  twice  given 
to  the  same  legatee,  the  second  gift  is  to  be  considered,  not  as 
accumulative,  but  as  a  mere  accidental  repetition  of  the  first : 
Duke  of  St.  Alhans  v.  Beauclerk  (i) ,  Holford  v.  Wood  (2),  Garth 
V.  Meyrick  (3).  This  rule  is  not  to  be  departed  from,  unless  it 
can  be  clearly  shewn  to  have  been  the  intention  of  the  testator 
to  give  the  second  legacy  in  addition  to  the  first ;  and  in  the 
present  case,  the  circumstances  relied  upon  as  indicating  such 
an  intention,  are  much  too  slight  to  justify  such  a  conclusion. 

The  Master  of  the  Bolls  (4) : 

I  am  of  opinion  that  the  testatrix  in  this  case  intended  only  to 
give  a  single  legacy  of  lOOi.  to  Christopher  Thornton. 


Maknzno 

V. 

Thesioeb. 


[31] 


July  29. 


FORTESCUE  v.  BARNETT(5). 

(3  Myl.  &  Keen,  36-44 ;  S.  0.  3  L.  J.  (N,  S.)  Ch.  106.) 

A  voluntary  settlement  of  a  policy  of  assurance  upon  the  settlor's  life    ^  ^  „ 

was  executed  and  delivered  by  the  settlor  to  one  of  the  trustees,  but  the       ^^^a  i 
settlor  kept  the  policy  in  his  own  possession.     No  notice  of  the  assign- 
ment wa«  given  to  the  assurance  office,   and  the  settlor  afterwards 
surrendered  the  policy  and  a  bonus  declared  upon  it,  to  the  assurance 


1834. 
Jan,  20. 

RolU  Court. 


[36] 


(1)  2  Atk.  636. 

(2)  4  Ves.  76,  where  an  annuity 
of  30/.  given  by  will  to  a  servant 
was  repeated  in  a  later  part  of 
the  will  and  the  application  of  the 
mle  was  scarcely  contested  on  his 


behalf.— 0.  A.  S. 

(3)  1  Br.  C.  0.  30. 

(4)  Sir  C.  Pepys. 

(5)  Sewell  v.  King  (1879)  14  Ch.  D. 
179;  49L.  J.  Ch.  73. 
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FOBTESGUE  office  for  value.     Upon  a  bill  filed  by  the  surviving  trustee  of  the  deed, 

*•  to  have  the  value  of  the  policy  replaced  by  the  settlor,  the  Court  held 

BAENETT.  that,  upon  the  delivery  of  the  deed,  no  act  remained  to  be  done  by  the 

grantor  to  give  effect  to  the  assignment  of  the  policy,  and  that  he  was 
bound  to  give  security  to  the  amount  of  the  value  of  the  policy  assigned 
by  the  deed. 

The  defendant,  John  Barnett,  shortly  after  the  intermarriage 
of  his  sister,  Mary  Barnett,  with  Henry  White,  executed  an 
indenture  dated  the  17th  of  December,  1813,  and  made  between 
himself  of  the  first  part,  the  said  Henry  White,  since  deceased, 
of  the  second  part,  Mary  White,  the  wife  of  Henry  White,  of  the 
third  part,  and  the  plaintiff  William  Fortescue,  and  Thomas 
WTiite,  deceased,  of  the  fourth  part,  whereby,  after  reciting  that 
the  Equitable  Assurance  Society  had,  by  a  policy  of  assurance 
dated  the  27th  of  September,  1811,  assured  to  be  paid  to  the 
executors,  administrators,  and  assigns  of  John  Barnett  after  his 
decease  1,000Z.  on  payment  of  the  annual  premium  of  25Z.  11«., 
it  was  witnessed  that  in  consideration  of  the  marriage  then  lately 
solemnised  between  Henry  White  and  Mary  White,  and  for 
making  some  provision  for  the  said  Mary  W^hite  and  her  child 
and  children,  if  she,  or  any  such  child  or  children,  should  sur- 
vive John  Barnett,  he,  the  said  John  Barnett,  assigned  and 
transferred  to  William  Fortescue  and  Thomas  White  the  said 
policy  of  assurance,  and  the  sum  of  1,000Z.  thereby  assured,  and 
[  *37  ]  *all  interest  and  produce  to  become  due  or  payable  by  virtue 
thereof,  and  all  his  right  and  interest  therein,  to  hold  to  William 
Fortescue  and  Thomas  White,  their  executors,  administrators,  or 
assigns  upon  trust,  in  case  Mary  White  and  all  and  every  her 
child  and  children  should  happen  to  die  in  the  lifetime  of  John 
Barnett,  for  John  Barnett,  his  executors,  administrators,  and 
assigns,  and  to  reassign  the  same  to  him  and  them  accordingly ; 
but  if  Mary  White,  or  any  child  or  children  of  Mary  White, 
should  happen  to  outlive  John  Barnett,  then  in  trust,  that 
William  Fortescue,  and  Thomas  White,  their  executors,  adminis- 
trators, or  assigns,  should  invest  the  said  sum  of  1,000Z.,  and  all 
other  money  which  should  become  due  on  the  said  policy,  in  the 
public  stocks  or  funds  upon  the  trusts  therein  declared  for  the 
benefit  of  Mary  White  and  her  child  or  children.  The  deed 
contained  a  covenant  on  the  part  of  John  Barnett  for  himself. 
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his  executors  and  administrators,  to  pay  and  keep  up  the  annual    Fobtescue 
premiums  payable  upon  the  policy.  Barnett. 

This  deed  was  delivered  to  Thomas  White,  one  of  the  trustees 
named  therein,  and  remained  in  his  possession  till  his  death, 
which  happened  in  October,  1882 ;  but  the  defendant  Barnett 
retained  possession  of  the  policy  of  assurance. 

Shortly  after  the  death  of  Thomas  White,  the  deed  was  sent 
by  one  of  his  executors  to  William  Fortescue,  the  surviving 
trustee,  who,  upon  application  at  the  office  of  the  Equitable 
Assurance  Society,  was  informed  that  no  notice  had  ever  been 
given  to  the  Society  of  the  assignment  of  the  policy;  that  in 
July,  1830,  a  bonus  of  795Z.,  payable  upon  the  death  of  John 
Barnett,  had  been  declared  on  the  policy,  which  bonus  was 
surrendered  by  Barnett  to  the  Society  in  the  same  month  *of  [  '38  ] 
July,  in  consideration  of  the  sum  of  894Z.  15s. ;  and  that  in 
November,  1882,  Barnett  surrendered  the  policy  itself  to  the 
Society,  in  consideration  of  the  further  sum  of  826Z.  18s. 

The  bill  was  originally  filed  by  Fortescue  against  Barnett 
alone,  for  the  purpose  of  compelling  him  to  replace  or  give 
security  for  the  value  of  the  policy  and  bonus  so  surrendered, 
and  of  all  bonuses  which  might  have  accrued,  or  have  been 
capable  of  being  declared  thereafter,  if  the  policy  had  not  been 
surrendered ;  but  the  defendant  demurred  to  the  bill  for  want  of 
parties,  and,  the  demurrer  being  allowed,  Mrs.  White  and  her 
children  were  made  parties  by  amendment,  leave  having  been 
given  for  that  purpose. 

The  bill  prayed  that  the  defendant  Barnett  might  be  decreed 
to  pay  to  the  plaintiff,  or  otherwise  secure  upon  the  trusts  of  the 
indenture  of  the  17th  of  December,  1813,  the  sum  of  1,795Z.,  being 
the  amount  of  the  sum  secured  by  the  policy,  together  with  the 
bonus  declared  thereon,  and  such  further  sum  as  should  be 
sufficient  to  answer  all  future  bonuses  which,  according  to  the 
regulations  of  the  Equitable  Assurance  Company,  would  have 
accrued  due  in  respect  of  the  policy,  if  it  had  not  been 
surrendered.     *     ♦     * 

The  question  in  the  cause  was,  whether  the  defendant  was        [  39  ] 
or  was  not  bound  to  replace  or  give  security  for  the  value  of 
the  policy. 
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FoRTBscuE  Mr,  Bickersteth  and  Mr.  Willcockj  for  the  plaintiflf  [cited 

Barnktt.  Ex  parte  Pye{i)],  The  only  question  in  the  present  case,  is, 
[  *^  ]  whether  any  thing  was  wanting  to  the  completion  of  the  gift 
under  the  settlement.  It  appears  upon  the  authorities  that, 
even  if  the  grantor  had  kept  the  deed  itself  in  his  possession,  he 
could  not  have  defeated  the  trusts  which  he  had  once  created ; 
still  less  could  he  defeat  those  trusts  by  the  mere  non-delivery 
of  the  policy.  The  gift  of  all  the  defendant's  interest  in  the 
policy  was  perfect  upon  the  delivery  of  the  deed  of  assignment ; 
[  *4l  ]  and  if  notice  of  the  ^assignment  had  been  given  to  the  assurance 
office  by  the  trustees,  or  cestuis  que  trust,  the  defendant  could 
not  have  taken  the  steps  to  which  he  had  resorted  for  the 
purpose  of  defeating  his  own  grant.  The  omission  of  the 
trustees  to  give  such  notice  cannot  afifect  the  interests  of  the 
cestuis  que  trust,  and  it  is  the  interests  of  the  infant  cestuis 
que  trust,  which  it  is  the  main  object  of  this  suit  to  protect. 

Mr.  Rolfe,  for  the  widow,  disclaimed  any  desire  on  her  part 
to  obtain  relief  in  this  suit,  to  which  she  was  an  unwilling  party. 
The  defendant  had  been  her  greatest  benefactor,  and  she  was 
satisfied  that  whatever  steps  he  had  taken  in  this  transaction 
had  been  taken  with  a  view  to  her  benefit,  and  the  interests  of 
her  children. 

3/r.  PembertoHf  and  Mr.  W.  C.  L.  Keene,  for  the  defendant 
Barnett  [cited  Colman  v.  Sarrel{2)f  which  was  the  case  of  a 
voluntary  assignment  of  stock  by  deed,  and  no  actual  transfer 
of  the  stock  having  been  made,  the  Court  refused  to  assist 
[  42  ]  the  volunteer] .  What  difference  could  there  be  between  a  sum 
of  stock,  and  a  sum  of  money  secured  by  a  bond  or  policy  of 
assurance  ?  An  assignment  of  stock  by  deed,  no  actual  transfer 
of  the  stock  having  been  made,  and  an  assignment  of  a  policy  of 
assurance  by  deed,  the  policy  remaining  in  the  hands  of  the 
grantor,  stood  upon  exactly  the  same  footing,  where  the  assignee 
was  a  volunteer,  and,  in  that  character  called  upon  the  Court  for 
its  assistance.    In  both  cases  something  remained  to  be  done  by 

(1)  11  R.  R.  173  (18  Ves.  140).  (2)  1  R.  R,  83  (1  Ves.  Jr.  60). 
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the  grantor ;  the  gift  was  not  complete,  but  executory,  and  the    Fobtbscub 
Court  would  not  execute  a  voluntary  covenant.  babn'ett. 

The  Master  of  the  Bolls  : 

In  the  case  of  a  voluntary  assignment  of  a  bond,  where  the 
bond  is  not  delivered,  but  kept  in  the  possession  of  the  assignor, 
this  Court  would  undoubtedly,  in  the  administration  of  the  assets 
of  the  assignor,  consider  ''^the  bond  as  a  debt  to  the  assignee.  [  *43  ] 
There  is  a  plain  distinction  between  an  assignment  of  stock 
where  the  stock  has  not  been  transferred,  and  an  assignment  of 
a  bond.  In  the  former  case  the  material  act  remains  to  be  done 
by  the  grantor,  and  nothing  is,  in  fact,  done  which  will  entitle 
the  assignee  to  the  aid  of  this  Court  until  the  stock  is  trans- 
ferred ;  whereas  the  Court  will  admit  the  assignee  of  the  bond  as 
a  creditor. 

In  the  present  case  the  gift  of  the  policy  appears  to  me  to  have 
been  perfectly  complete  without  delivery.  Nothing  remained  to 
be  done  by  the  grantor,  nor  could  he  have  done  what  he  after- 
wards did  to  defeat  his  own  grant  if  the  trustees  had  given 
notice  of  the  assignment  to  the  assurance  office.  The  question 
does  not  here  turn  upon  any  distinction  between  a  legal  and  an 
equitable  title,  but  simply  upon  whether  any  act  remained  to  be 
done  by  the  grantor  which,  to  assist  a  volunteer,  this  Court 
would  not  compel  bim  to  do.  I  am  of  opinion  that  no  act 
remained  to  be  done  to  complete  the  title  of  the  trustees.  The 
trustees  ought  to  have  given  notice  of  the  assignment ;  but  their 
omission  to  give  notice  cannot  affect  the  cestuis  que  trust.  The 
defendant  appears  to  have  acted  in  this  transaction  with  the 
purest  intentions,  but  he  has  rendered  himself  amenable  to  the 
jurisdiction  of  this  Court,  and  he  must  give  security  to  the 
amount  of  the  value  of  the  policy  assigned  by  the  deed  of 
settlement.     The  plaintiff  is  entitled  to  costs. 


10 
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B.B. 


1834. 
Jan.  21. 

Rolls  Court. 
Leach,  M.R. 

On  Appeal. 
iVor.  14,15,21. 

Lord 

Bbougham, 

L.C. 

[45] 


[•46] 


AEMSTEONG  v.  ARMSTEONG. 
LEWIS  V.   AEMSTEONG  (1). 

(3  MyL  &  Keen,  45—68 ;  S.  C.  3  L.  J.  (N.  S.)  Ch.  101.) 

An  agreement  for  a  secret  partnership  is  a  contravention  of  the  laws 
made  for  regulating  the  business  of  a  pawnbroker,  and  no  legal  partner- 
ship is  thereby  constituted. 

By  an  indenture  made  the  24th  day  of  June,  1810,  between 
Samuel  Shepheard  Warner  of  the  one  part  and  Robert  Arm- 
strong, pawnbroker,  of  the  other  part,  reciting  that  the  said 
Samuel  Shepheard  Warner  and  Robert  Armstrong  had  consented 
and  agreed  to  become  co-partners  and  joint  traders  in  the  trade 
or  business  of  a  pawnbroker,  which  Robert  Armstrong  then 
carried  on  in  Baldwin's  Gardens,  it  was  witnessed  that  Samuel 
S.  Warner  and  Robert  Armstrong,  in  consideration  of  the  good 
opinion  they  entertained  of  each  other,  and  also  in  consideration 
of  the  sum  of  2,000Z.  advanced  by  Samuel  S.  Warner  to  Robert 
Armstrong,  did  thereby  mutually  covenant,  promise,  and  agree 
to  and  with  each  other  to  be  and  continue  co-partners  and  joint 
traders  in  the  trade  or  business  of  a  pawnbroker,  for  and  during 
the  term  of  fourteen  years,  to  commence  from  the  day  of  the 
date  thereof,  determinable  nevertheless  as  thereinafter  men- 
tioned, and  the  same  joint  trade  or  business  was  to  be  managed 
and  carried  on  in  Baldwin's  Gardens  aforesaid  in  the  house 
wherein  Robert  Armstrong  then  carried  on  the  same,  or  in  any 
other  place  or  places  that  the  said  parties  thereto  might  think 
prudent  or  advisable  for  that  purpose;  and  it  was  thereby 
further  agreed  by  and  between  the  said  parties  thereto,  that 
they  should  and  would  during  the  term  and  continuance  of  such 
co-partnership  *keep  such  and  so  many  books  of  account  as 
should  be  proper  and  necessary  for  carrying  on  the  said  business, 
wherein  from  time  to  time  should  be  fairly  entered  exact  and 
true  accounts  of  all  their  loans,  buyings,  sellings,  receipts,  and 
payments,   with   the  circumstances   of    the   dates,   sums,   and 


(1)  This  case  was  decided  under 
39  &  40  Geo.  III.  c.  99,  since 
repealed  and  replaced  by  35  &  36 
Vict.  c.  93,  which  by  s.  13  requires 
that  the  names  of  all  persons  carrying 


on  the  business  of  pawnbrokers  shall 
be  legibly  printed  over  the  door  of 
the  shop  or  place  of  business. — 
0.  A.  S. 
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parties,  and  of  all  their  other  transactions  relating  to  the  said  Armstrong 
trade  or  business,  which  book  or  books  should  remain  with  and  abmstbono. 
be  kept  by  Robert  Armstrong  in  such  safe  and  convenient  place, 
and  in  such  manner,  that  the  said  Samuel  S.  Warner  should  at 
all  times  have  free  liberty  to  inspect  and  examine  the  same,  and 
take  copies  or  extracts  thereof;  and  it  was  thereby  further 
agreed,  that  the  said  trade  or  business  of  a  pawnbroker  should 
be  conducted  and  carried  on  by  Robert  Armstrong,  who  should 
be  at  liberty  to  employ  such  journeymen,  servants,  or  appren- 
tices as  to  him  should  seem  necessary  and  expedient  for 
conducting  or  carrying  on  the  said  trade  or  business  of  a  pawn- 
broker ;  and  it  was  further  agreed,  that  the  said  parties  thereto 
should  once  in  every  three  months  examine  their  books  of 
accounts  and  join  in  making  up  the  same,  and  balance,  adjust, 
and  settle  the  same  accordingly,  the  first  examination  and 
adjustment  to  take  place  on  Michaelmas  Day  next  ensuing  the 
date  thereof,  at  which  time  Samuel  S.  Warner  should  receive 
and  take  the  sum  of  50Z.  out  of  the  said  co-partnership  concern, 
as  and  for  his  share  and  proportion  of  the  profits  arising  there- 
from, and  the  like  sum  of  50Z.  at  every  subsequent  adjustment 
and  settlement  which  it  was  thereby  agreed  should  take  place 
quarterly  during  the  continuance  of  the  co-partnership ;  and  it 
was  thereby  further  mutually  agreed,  that  in  case  either  of  the 
parties  thereto  should  be  minded  and  desirous  of  putting  an  end 
to  and  determining  the  co-partnership  at  the  end  of  the  first 
three,  seven,  or  ten  years  of  the  said  term  of  fourteen  years, 
and  should  give  twelve  calendar  months*  notice  or  warning  in 
writing  to  the  other  of  *such  his  mind  and  intention,  that  then  [  *i7  ] 
and  in  such  case  this  co-partnership  should  cease  and  determine 
as  if  the  whole  term  of  fourteen  years  had  been  suffered  to 
run  out  and  expire ;  and  further  that,  at  the  dissolution  of  the 
co-partnership,  Samuel  S.  Warner  should  be  at  liberty  to  draw- 
out  of  the  co-partnership  concern  the  said  sum  of  2,000i.  so 
advanced  by  him ;  and  it  was  further  agreed  by  and  between 
the  parties  thereto,  that  during  the  continuance  of  the  co-partner- 
ship, it  should  not  be  lawful  for  the  said  Robert  Armstrong  to 
discount  any  promissory  note  or  bill  of  exchange  without  the 
h'cence  and  consent  of  Samuel  S.  Warner  first  had  and  obtained, 
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ABMBTBONo  and  in  case  Robert  Armstrong  should  without  such  licence  and 
Abmstbono.  consent  discount  any  such  note  or  bill,  he  should  forfeit  and 
pay  to  Samuel  S.  Warner  lOOZ.  for  every  such  note  or  bill  so 
discounted  ;  and  lastly,  it  was  agreed,  in  case  Samuel  S.  Warner 
should,  at  any  time  during  the  continuance  of  the  co-partnership, 
advance  a  sum  of  money  equal  to  that  which  the  said  Robert 
Armstrong  might  at  that  time  have  engaged  in  the  said  trade  or 
business  of  a  pawnbroker,  that  then  and  in  such  case  he  the 
said  Samuel  S.  Warner  should  be  entitled  unto  and  receive  an 
equal  share  and  proportion  of  the  profits  arising  therefrom,  after 
deducting  such  a  sum  yearly,  as  an  allowance  to  Robert  Arm- 
strong for  his  trouble  in  the  management  of  the  said  trade 
or  business,  as  any  two  persons  in  the  trade  might  think  an 
adequate  compensation  for  such  management. 

Warner  advanced  the  sum  of  2,000Z.,  and  he  afterwards  from 
time  to  time  between  the  years  1810  and  1816  made  further 
advances  by  way  of  further  capital,  on  which  he  received  10  per 
cent,  as  liquidated  profits  thereon ;  and  such  further  advances 
were  regularly  indorsed  upon  the  indenture  of  June,  1810. 
The  capital  thus  advanced  by  Warner,  including  the  original 
[  •48  ]  2,000L,  *amounted  in  the  month  of  June,  1816,  to  4,300L  and 
10  per  cent,  upon  it  had  been  regularly  paid  to  him  down  to 
that  time. 

On  the  28th  of  April,  1819,  Robert  Armstrong  executed  a 
deed,  whereby,  after  reciting  a  lease  to  him  of  the  premises  in 
Baldwin's  Gardens,  at  which  the  business  was  carried  on,  and 
that  he  was  possessed  of  certain  stock  in  trade  and  pledges  and 
other  property,  he  assigned  the  same  to  Thomas  Wood  and 
Samuel  S.  Warner,  upon  trust,  among  other  things,  after 
his  decease,  to  permit  and  suffer  his  wife  Betty  Armstrong 
to  take  and  have  possession  of  the  said  premises,  stock  in  trade, 
pledges,  debts,  &c.,  and  all  other  property  that  the  said  Robert 
Armstrong  might  be  possessed  of,  interested  in,  or  entitled  to  at 
the  time  of  his  decease,  to  carry  on  in  her  own  name  the  trade 
or  business  which  Robert  Armstrong  then  carried  on,  or  should 
at  the  time  of  his  death  carry  on  in  his  said  shop  and  premises 
during  the  continuance  of  the  said  lease,  and  so  long  as  she 
should  continue  the  widow  of  Robert  Armstrong,  and  to  receive 
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and  take  the  profits  of  the  said  business  for  the  support  and  abmsthono 
maintenance  of  herself  and  such  of  the  children,  whether  sons  abmstrono. 
or  daughters,  under  the  age  of  twenty-one  years,  as  might 
continue  to  live  with  her,  and  upon  other  trusts  therein 
mentioned  for  the  benefit  of  the  children  of  Robert  Armstrong. 
This  instrument  was  never  executed  by  the  trustees,  and  was 
many  years  after  proved  as  a  testamentary  paper,  and  adminis- 
tration with  this  testamentary  paper  annexed  was  granted  to 
Betty  Armstrong  in  the  month  of  February,  1830. 

Robert  Armstrong  died  in  the  month  of  August,  1819,  without 
having  made  any  direct  disposition  of  his  property  by  will, 
leaving  Betty  Armstrong  his  widow,  who  ^obtained  administra-        [  •49  ] 
tion  of  his  estate  and  effects,  and  six  children. 

Shortly  after  the  death  of  Robert  Armstrong,  the  stock  in 
trade  was  taken  by  various  persons,  when  Warner  and  Wood 
were  present,  but  declined  to  assist  in  such  stock-taking,  alleging 
that  they  were  interested  in  the  stock  as  trustees  under  the 
instrument  of  the  10th  of  April,  1819 ;  and  Warner  did,  as 
such  trustee,  on  the  1st  of  February,  1820,  receive  from  Messrs. 
Xixon  &  Co.,  at  whose  banking-house  Robert  Armstrong  kept 
cash,  the  sum  of  11«.  6d.,  being  the  balance  due,  upon  the 
banking  account,  to  Robert  Armstrong's  estate. 

The  widow  continued  to  carry  on  the  testator's  business  of  a 
pawnbroker,  paying  at  first  to  Warner  the  same  10  per  cent,  on  his 
advances  as  the  testator  had  done ;  but  the  percentage  was  after- 
wards reduced  by  Warner  to  8  per  cent.,  and  in  the  year  1822  to 
5  per  cent.  From  the  time  of  the  execution  of  the  deed  of  June, 
1810,  to  the  death  of  Robert  Armstrong,  the  business  was  carried 
on  in  Armstrong's  name  alone,  and  the  licence  required  by  the 
Act  was  obtained  by  Armstrong  alone.  In  like  manner  after 
the  death  of  Robert  Armstrong,  the  business  was  carried  on  in  the 
sole  name  of  the  widow,  and  her  name  alone  was  used  in 
the  licence  ;  and  Warner  never  in  any  manner  interfered  as 
partner  or  proprietor  in  the  conduct  of  the  business,  but  he 
did  occasionally  during  the  lifetime  of  Robert  Armstrong,  and 
afterwards,  assist  in  taking  the  annual  account  of  stock  of  goods 
and  pledges  upon  the  premises,  such  assistance  being  in  the 
pawnbroking  business  usually  afforded  by  pawnbrokers  and  other 
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abmsthong    persons  not  interested  in  the  particular  stock  taken.     On  one  of 

abmsteong.   those  occasions  he  signed  a  memorandum  in  the  following  form  : 

[  'SO  1        "  The  *above  sum  formed  part  of  the  stock  of  Mr.  Armstrong  as 

taken  by  us  this  30th  day  of  June,  1811. — S.  S.  Warner,  W.  G. 

Ferryman." 

The  original  bill  was  filed  in  November,  1828,  by  the  children 
of  Robert  Armstrong  against  his  widow,  and  against  Thomas 
Wood  and  Samuel  Shepheard  Warner  as  trustees  of  the  instru- 
ment of  the  28th  of  April,  1819  ;  and  it  i)rayed  the  usual 
accounts,  and  that  the  plaintiffs  might  be  declared  to  be  entitled 
to  the  benefits  which  they  claimed  under  that  instrument. 
Warner  put  in  an  answer,  by  which  he  denied  that  he  had  ever 
accepted  the  trusts  of  the  instrument  to  the  benefit  of  which  the 
plaintiffs  claimed  to  be  entitled ;  stated  the  deed  of  the  24th  of 
June,  1810,  the  advance  of  the  sum  of  2,000i.,  and  subsequent 
advances  amounting  to  4,300Z.,  and  claimed  to  be  interested  in 
the  estate  of  Eobert  Armstrong  as  surviving  partner ;  and  he 
filed  a  cross-bill,  making  statements  to  the  same  effect,  and 
praying  for  an  account  of  the  alleged  partnership  effects,  and 
that  his  rights  as  surviving  co-partner  under  the  deed  of  the 
24th  of  June,  1810,  might  be  ascertained. 

Warner  died  in  the  month  of  May,  1829,  having  made  a  will, 
dated  the  30th  of  April,  1827,  which  contained  the  following 
recital:  "  Whereas  Betty  Armstrong,  relict  of  Robert  Armstrong, 
is  and  stands  justly  and  truly  indebted  to  me  in  the  sum  of  7,O0OZ. 
and  upwards  for  principal  money  and  interest,  the  principal 
whereof  has  been  from  time  to  time  advanced  by  me  to  her  for  the 
purpose  of  enabling  her  to  carry  on  the  business  of  a  pawnbroker; 
and  inasmuch  as  I  am  apprehensive  that  the  calling  in  of  so 
large  a  sum  of  money  altogether  at  my  decease  would  be  very 
injurious  to  her  in  her  aforesaid  business,  it  is  therefore  my 
earnest  wish,  and  my  will  and  desire,  and  I  declare,  order,  and 
[  *6i  ]  direct,  that  *my  trustees  and  executors  for  the  time  being  do  and 
shall,  within  three  months  after  my  decease,  adjust  and  balance 
my  account  with  the  said  Betty  Armstrong,  and  thereupon  take 
an  account  of  the  stock  on  the  premises  of  the  said  Betty 
Armstrong,  and  do  from  time  to  time  continue  to  take  an 
a,ccount  of  such  stock,  when  and  so  often  as  they  may  deem  it 
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necessary ;  and  if  satisfied,  on  such  stock-taking,  that  there  is    Armstrong 
and  continues  a  good  and  sufficient  security  for  the   sum  or    armstrgno. 
balance  due,  do  and  shall  allow  the  said  sum  of  7,000Z.,  or  such 
other  sum  as  may  be  found  due  at  the  time  of  my  decease,  to 
remain  at  interest  at  5  per  cent." 

The  original  bill,  filed  by  the  children  of  Robert  Armstrong, 
was  revived  against  Lewis  and  others,  Warner's  representatives, 
who  also  revived  the  cross-suit  instituted  by  Warner. 

The  two  causes  were  heard  together  in  May,  1831 ;  and  at 
the  hearing  it  was  insisted,  on  the  pait  of  the  plaintiffs  in  the 
original  bill,  that  the  deed  of  the  24th  of  June,  1810,  was  not 
intended  to  constitute  a  hotid  fide  partnership,  but  was  merely 
colourable,  in  order  to  enable  Warner  to  receive  10  per  cent, 
upon  his  loans  to  Robert  Armstrong ;  and  further,  that  by  the 
several  Acts  of  Parliament  passed  for  regulating  the  business  of  a 
pawnbroker,  and  which  were  to  be  considered  as  passed  for  the 
protection  of  the  public,  there  could  be  no  dormant  and  secret 
partnership  in  that  business.  Much  evidence  was  given  in  the 
two  causes  ;  and  the  Master  of  the  Rolls  directed  the  two 
following  issues  to  the  Court  of  Exchequer,  in  which  the 
plaintiffs  in  the  cross-suit  were  to  be  the  plaintiffs,  and  the 
plaintiffs  in  the  original  suit  the  defendants ;  first,  whether  at 
the  death  of  Robert  Armstrong,  Samuel  Shepheard  Warner  was 
legally  to  be  considered  as  a  partner  of  the  said  Robert  Arm- 
strong, *and  entitled  to  receive  payment  at  the  rate  of  10  per  [  *52  ] 
cent,  upon  the  capital  advanced  by  him  out  of  the  profits  or 
effects  of  the  concern ;  and,  secondly,  if  he  was  to  be  considered 
as  such  partner,  and  entitled  to  receive  such  payment  as  afore- 
said, then  whether  he  was  entitled  to  receive  such  payment  on  a 
sum  of  4,300Z. 

Upon  the  trial  of  these  issues  the  jury,  under  the  direction  of 
Lord  Chief  Baron  Ltndhurst,  found  for  the  plaintiffs  at  law  on 
both  issues. 

[This  decision  was  affirmed  upon  appeal  to  the  Exchequer 
Chamber  as  reported  in  2  Crompton  &  Meeson,  284,  on  the  ground 
that  it  did  not  appear,  in  point  of  fact,  that  any  contract  was 
made  between  the  parties  to  carry  on  the  partnership  in  such  a 
manner  as  to  contravene  the  Acts  of  Parliament;   but  at  the 
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abmstbokg     same  time  Lord  Denman,  Ch.  J.  stated  that  it  was]  the  general 

ARMSTRONG,    opinioii  of   the  whole  Court,  that  if   there  was  an  agreement 

[  53  ]         proved  to  carry  on  the  partnership  in  violation  of  those  Acts  of 

Parliament,  that  agreement  would  be  void,  and  would  confer  no 

rights  on  either  party  as  against  the  other. 

Jan.  21.  The  two  causes  now  came  on  to  be  heard  before  the  Masteb 

OP  THE  EoLLS  for  further  directions  [who  said :] 

[  62  ]  I  am  of  opinion  that,  ujwn  the  whole  evidence  in  the  cause, 

it  is  clear  that  there  existed  an  understanding  and  agreement 
between  the  parties  at  the  time  of  the  execution  of  the  deed  of 
June,  1810,  and  that  Warner,  if  a  partner  at  all,  was  intended 
to  be  a  secret  partner ;  and  I  entirely  concur  in  the  opinion 
delivered  in  the  Exchequer  Chamber  that,  assuming  such  fact, 
no  legal  partnership  was  constituted  between  Armstrong  and 
Warner. 

The  cross-bill  must  therefore  be  dismissed,  and,  the  claim  of 
Warner  not  being  founded  bond  fide,  must  be  dismissed  with 
costs. 

«  «  4»  «  « 

Nov.  14, 15.  The  representatives  of  Warner  presented  a  petition  of 
r  gg  1  rehearing,  and  the  case  was  again  fully  argued  before  the 
Lord  Chancellor  by  Mr.  Knight,  Mr.  Tinney,  and  Mr.  Wakefield, 
for  the  appellants  ;  and  by  Sir  Edward  Siigden,  Mr.  Lovat,  and 
Mr.  Cooper,  in  support  of  the  decision  of  the  Master  of  the 
Rolls.     *     *     ♦ 

Nov,  21.       The  Lord  Chancellor  [aflBrmed  the  decree,  saying  :] 

[  64  ]  If  a  person  agrees  with  another  to  be  a  secret  partner  in  the 

business  of  a  pawnbroker,  he  agrees  to  do  that  which  is  illegal 
and  punishable  by  the  89  &  40  Geo.  III.  c.  99,  an  Act  containing 
provisions  highly  beneficial,  and  bringing  the  trade  in  question 
under  regulations  which  are  wholesome  to  the  community, 
inasmuch  as  they  prevent  the  abuse  of  such  traflSc ;  regulations 
which  will  never  be  objected  to  by  the  respectable  part  of  the 
body  concerned  in  carrying  the  trade  on,  and  which  only  affect 
those  whom  the  police  ought  to  watch  over.  Any  agreement  of 
this  sort,  therefore,  is  unlawful ;  can  convey  no  rights  in  any 
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Court  to  either  party,  and  will  not  be  enforced  by  decisions  at  Armstrong 
law  or  by  decree  here  in  favour  of  one  against  the  other  of  Armstrong. 
persons  equally  culpable. 

If,  as  in  the  present  instance,  we  have  before  us  a  contract  of 
partnership  wholly  silent  upon  the  statutory  obligation  to  make 
the  names  pubUc  over  the  door,  we  have  no  right  to  argue  from 
the  omission  that  an  infraction  of  the  law  was  intended  ;  on  the 
contrary,  we  are  rather  bound  to  believe  that  the  compliance 
with  the  law,  being  taken  for  granted  as  a  matter  of  course, 
was  not  expressly  mentioned  in  the  articles,  as  being  thought 
superfluous. 

If,  again,  such  a  contract,  legal  in  itself,  has  been  made, 
nothing  done  afterwards,  bow  illegal  soever,  can  operate  to  make 
the  contract  unlawful.  But  where  *the  acting  of  the  parties  is  [  *65  ] 
illegal ;  where,  the  contract  being  silent,  the  law  is  broken  under 
it,  though  not  by  force  of  it,  there  arises  a  very  natural  suspicion 
that  the  written  articles,  though  true  as  far  as  they  go,  do  not 
contain  the  whole  truth,  and  that  another  agreement  was  entered 
into,  collateral  to  the  one  in  writing,  and  to  which  the  illegal 
acting  may  be  referred. 

Then,  if  such  an  agreement  shall  appear  from  all  the  circum- 
stances plainly  to  have  subsisted,  the  inference  is  irresistible, 
that  the  two,  the  written  and  the  unwritten,  must  be  taken 
together  in  order  to  get  at  what  the  true  contract  between 
the  parties  was.  For  this  is  not  the  case  of  two  independent 
contracts  between  the  same  parties  touching  the  same  thing. 
The  nature  of  the  transaction  prescribes  silence  as  to  some  parts 
of  it  which  will  not  bear  the  light,  while  the  innocent  and  pro- 
ducible portion  is  reduced  to  writing.  Hence  the  two  must  be 
taken  as  one  contract,  the  production  of  one  and  suppression  of 
the  other  portion  being  easily  explained. 

Although  it  is  vain  to  deny  that  there  have  been  somewhat 
unusual  proceedings  in  certain  parts  of  the  present  cause,  and 
though  considerable  error  appears  to  have  prevailed  in  several 
stages  of  the  proceedings,  including  those  at  Nisi  Prius,  yet 
taking  the  mere  facts  into  consideration,  it  would  be  diflScult 
to  figure  a  case  which  leaves  less  room  for  doubt.  No  man  can 
^  far  abstract  himself  from  his  common  feelings,  so  far  shut 
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ARH8TBONO  his  Qjes  to  the  plainest  indications  of  common  sense,  as  to 
Armstrong,  hesitate  one  instant  in  what  light  he  shall  regard  the  transaction 
between  Messrs.  Armstrong  and  Warner.  To  call  it  a  partner- 
ship at  all  is  incorrect,  indeed  is  an  abuse  of  terms.  It  was  a 
loan  transaction  much  rather  than  a  partnership ;  but  to  escape 
[  'ee  ]  the  usury  laws,  and  obtain  relief  here,  the  *party  must  treat  it 
as  partnership.  Money  is  advanced,  large  interest  is  stipulated 
for  under  the  name  of  share  of  profits,  but  a  share  fixed  at  not 
under  10  per  cent.,  and  the  party  advancing  the  money  treats 
his  partnership  deed  exactly  as  a  security  for  the  loan  both  in 
transactions  inter  vivos,  and  when  he  comes  to  make  his  will. 
Then  the  ostensible  party  deals  with  the  house,  lease,  insurer's 
right  to  policy  money  in  case  of  fire,  and,  in  short,  the  whole 
business  as  his  own,  and  as  a  concern  in  which  the  other  never 
interferes.  But  take  it  as  a  partnership,  the  whole  of  these 
dealings,  and  a  variety  of  other  circumstances,  shew  that 
Warner  was  a  concealed  partner  purposely,  and  not  from  any 
accidental  omission  to  comply  with  the  statutory  requisition  in 
respect  to  making  his  name  public  on  the  premises.  Of  these 
circumstances,  his  attending  with  other  friends  and  pawnbrokers 
at  the  periodical  stock-takings,  and  on  one  occasion  actually 
signing  with  others  the  account  of  Armstrong's  stock  in  trade,  is 
perhaps  the  most  remarkable.  *  ♦  * 
[  67  ]  To  the  facts  in  this  case  I  cannot  shut  my  eyes,  nor  can  I 

avoid  the  conclusions  to  which  I  know  as  certainly  that  any  jury 
must  come,  to  whom  they  might  be  submitted  by  an  issue,  as  I 
know  that  I  sit  here.  A  secret  understanding,  amounting  to  a 
collateral  agreement,  subsisted  between  the  parties,  in  execution 
of  which  it  was  that  Warner  was,  if  a  partner  at  all,  a  dormant 
or  secret  partner,  nay,  a  partner  concealed,  and  not  merely 
dormant ;  carefully,  designedly,  craftily  concealed,  breaking  the 
statutory  provisions,  not  so  much  by  non-feasance  or  mere 
omission,  as  by  a  course  of  cunning  contrivance.  The  existence 
of  both  agi-eements,  the  open  and  the  secret,  is  clear,  and  they 
were  parts  of  one  contract,  wholly  illegal. 
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CHILD  V.  GIBLETT(l).  i834. 

(3  Myl.  &  Keen,  71-76;  3  L.  J.  (N.  S.)  Ch.  124.)  /tf»^5. 

A  bequest  of  reddue  to  the  testator's  daughters  A.  and  B.  in  equal  pro-  -R<'^^  Covrt. 
portions ;  and  in  case  of  the  death  of  either,  the  whole  to  the  survivor  Leach,  M.R. 
of  them ;  and  in  the  event  of  their  marrying  and  having  children,  then  [  71  ] 

to  the  child  or  children  of  them,  or  the  survivor  of  them,  if  they 
should  attain  the  age  of  twenty-one  years ;  but  if  not,  then  among  the 
children  of  C. 

A.  and  B.  survived  the  testator ;  and  A.,  who  died  without  having  been 
married,  bequeathed  the  whole  of  her  property  to  B. :  Held,  that  the 
bequest  did  not  become  absolutely  vested  in  A.  and  B.  on  the  death  of 
the  testator  but  continued  subject  to  the  executory  bequest  over  in 
favour  of  C. 

The  residuary  clause  of  the  will  of  John  Child  was  in  the 
following  words :  "  I  give  and  bequeath  my  household  furniture, 
plate,  linen,  china,  and  wearing  apparel,  and  all  other  the  residue 
of  my  estate  and  effects,  to  Paul  Giblett  and  Benjamin  Brecknell, 
upon  trust,  in  the  first  place,  to  pay  all  my  just  debts,  and  after 
payment  thereof,  to  divide  the  same  between  my  two  daughters 
Selina  Child  and  Elizabeth  Child,  share  and  share  alike,  to 
whom  I  give  and  bequeath  the  same  in  equal  proportions ;  and 
in  case  of  the  death  of  either,  I  give  the  whole  thereof  to  the 
survivor  of  them ;  and  in  the  event  of  their  marrying  and  having 
children,  then  to  the  child  or  children  of  them,  or  the  survivor 
of  them,  if  they  shall  attain  the  age  of  twenty-one  years ;  but  if 
not,  then  among  the  children  of  Paul  Giblett,  share  and  share 
alike,  and  if  only  one  child,  then  the  whole  thereof  to  that  one 
child."  And  the  testator  appointed  Paul  Giblett  and  Benjamin 
Brecknell  executors  of  his  will. 

The  testator  died  in  the  year  1803,  leaving  the  two  daughters 
mentioned  in  the  will  (who  had  then  both  attained  the  age  of 
twenty-one)  surviving  him.  Elizabeth  Child  died  on  the  28th 
of  November,  1824,  without  having  been  married,  and  having 
made  a  will,  by  which  she  gave  the  whole  of  her  property  to  the 
plaintiff,  Selina  Child,  whom  she  appointed  her  sole  executrix.  The 
plaintiff  proved  the  will  of  her  deceased  sister ;  and  the  present 
bill  was  filed  by  her  against  the  surviving  executor  and  *the  [  *72  ] 
representatives  of  Brecknell,  the  deceased  executor,  and  against 

(1)  In  re  JIaytvard  (1882)  19  Ch.  D.  470,  51  L.  J.  Ch.  513,  45  L.  T.  790. 
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Child       the  children  of  Paul  Giblett ;  and  the  question  was,  whether  the 
Giblett.      plaintiff  was  entitled  to  an  absolute  interest  in  the  residuary 
property  of  the  testator,  or  only  to  an  interest  for  life  under  the 
testator's  will. 

M7\  Bickersteth  and  Mr.  Ktndersley,  for  the  plaintiff 
[cited  Cambtidge  v.  Rovsii)  and  the  earlier  cases  there  men- 
tioned, and  subsequent  cases  which  followed  that  case] .  If 
[  73  ]  one  of  the  daughters  die  in  the  testator's  lifetime  withoat 
children,  then  the  whole  is  to  vest  absolutely  in  the  surviving 
daughter  at  the  testator's  decease;  but  if  they  or  either  of 
them  die  in  his  lifetime,  leaving  children,  then  the  property 
is  to  go  to  such  children  if  they  attain  twenty-one ;  and  it 
is  only  in  the  event  of  such  children  not  attaining  twenty-one 
that  the  bequest  over  to  the  children  of  Paul  Giblett  is  to 
take  effect.    *    *    * 

Mr.  StuarU  for  the  children  of  Paul  Giblett  [cited  Lord 
Douglas  v.  Chalmfr  (2),  Billings  v.  Sandom(s),  and  Nowlan  v. 

[  74  ]  Nelligan  (4)] .  In  this  case  there  can  be  no  doubt  of  the  inten- 
tion of  the  testator ;  he  clearly  intended  to  provide  for  the 
children  of  his  daughters  if  they  should  have  any, — whether  in 
his  lifetime,  or  at  any  subsequent  period,  is  perfectly  immaterial, 
— anH  to  give  such  children  an  absolute  interest  in  his  residuary 
property.  It  is  equally  clear,  that  the  testator  intended  to  make 
the  children  of  Paul  Giblett  the  ultimate  objects  of  his  bounty, 
if  his  daughters  should  have  no  children  that  should  attain 
twenty-one,  or,  which  is  the  same  thing,  if  they  should  die 
without  having  been  married ;  for  in  either  case  the  condition 
upon  which  the  executory  bequest  is  to  take  effect  is  equally 
answered:    Jmies  v.  Westcomb  {6) ,  Muiray  v.  Jones  (6).     These 

[  •To  ]  dispositions  *of  the  testator's  residuary  property  in  favour  of 
grandchildren,  and  ultimately  in  favour  of  the  children  of 
Paul  Giblett,  are  inconsistent  with  the  intention  of  giving  more 
than  a  life  interest  to  his  daughters. 

(1)  6  R.  E.  199  (8  Vea.  12).  (4)  1  Br.  C.  C.  489. 

(2)  5  R.  R.  175,  «.  (2  Ves.  Jr.  501).  (5)  Pr.  in  Ch.  316. 

(3)  1  Br.  C.  C.  393.  (6)  13  R.  R.  104  (2  V.  &  B.  313). 
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Mr,  Bickersteth,  in  reply  : 

*  *  In  Lord  Doublets  v.  Chalmer  the  construction  put  by 
Lord  Alvanley  upon  the  words  "in  case  of  her  decease"  was 
inconsistent  with  the  current  of  authorities. 

The  Master  of  the  Bolls  : 

The  rule  is  that,  where  there  is  a  bequest  to  two  persons,  and, 
in  case  of  the  death  of  one  of  them,  to  the  survivor,  the  words 
**  in  case  of  the  death  "  are  to  be  restricted  to  the  life  of  the 
testator ;  but  the  question  is,  whether  the  first  expression  used 
by  this  testator,  to  which  this  rule  would  apply,  is  not  qualified 
by  the  subsequent  words  of  the  will.  The  testator  cannot 
possibly  have  intended  that  the  children  of  Paul  Giblett  should 
take  in  the  event  of  a  marriage  of  his  daughters,  and  their 
death  without  children  in  his  lifetime,  and  *that  they  should 
not  take  in  the  event  of  a  marriage  of  his  daughters  and  their 
dying  without  children  after  his  decease.  That  would  not  be  a 
rational  distinction.  I  am  of  opinion,  therefore,  that  the  general 
rule  is  here  qualified  by  the  subsequent  words  used  by  the 
testator;  and  that  in  the  event  of  the  plaintiff  dying  without 
children,  or  if  she  should  have  children,  and  none  of  them  live 
to  attain  the  age  of  twenty-one,  the  children  of  Paul  Giblett  will 
be  entitled  to  the  residuary  property  of  the  testator. 


Child 

V, 
GiBLBTT. 
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CLIFTON  V.  COCKBUEN. 

(3  Myl.  &  Keen,  76—103.) 

Where  the  persons  interested  under  a  settlement  have  adopted  and 
acted  for  many  years  upon  a  particular  construction  of  a  doubtful 
dauae,  their  acquiescence  and  subsequent  arrangements  upon  the 
footing  of  that  construction  may  amount  to  a  compromise  which  will  be 
supported  as  a  family  arrangement. 

[The  following  note  of  this  appeal  is  merely  inserted  here 
in  order  to  retain  certain  general  observations  of  the  Lord 
CHANCEiiLOR  upou  the  quostiou  whether  money  paid  under  a 
mistake  of  law  can  ever  be  recovered  in  equity  (i). 


(1)  On  this  XK>int  see  Rogers  v. 
Ingham  (1875)  3  Ch.  D.  351,  35  L.  T. 
677,  where  some  instances  of  this 


intervention  of  equity  are  explained 
as  exceptional. — O.  A.  S. 


1834. 
Ftfh.  20,  28. 
March  1,  8. 

Lord 

BBOUaHAY, 

L.C. 

[76] 
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Clifton  The  Lord  Chancellor  upon  this  point  said :] 
CocKBURN.  I  do  not  feel  it  necessary  to  argue,  upon  the  present  question, 
[  ^  ]  the  distinction  between  payment  made  in  error  of  law  and  in 
error  of  fact.  The  distinction,  it  may  be  observed,  is  somewhat 
more  easy  to  lay  down  in  general  terms  than  to  follow  out  in 
particular  cases,  even  as  regards  the  application  of  the  rule, 
admitting  it  to  be  a  correct  one ;  and  I  think  I  could,  without 
much  difficulty,  put  cases  in  which  a  court  of  justice,  but 
especially  a  court  of  equity,  would  find  it  an  extremely  hard 
matter  to  hold  by  the  rule,  and  refuse  to  relieve  against  an 
error  of  law. 

At  any  rate  there  can  be  no  reason  to  find  fault  with  the  cases 
where  equity  has  relieved,  notwithstanding  the  distinction ;  for 
in  truth  they  lie  on  the  very  border  of  the  two  kinds  of  error, 
and  are  rather  to  be  classed  among  instances  of  error  in  fact 
than  in  law,  even  where  there  are  no  circumstances  of  circum- 
vention or  fraud,  as  there  clearly  were  in  some  of  them.  Thus 
Pusey  V.  Dcshourene  (i),  was  a  release  to  her  brother,  by  a  sister 
of  her  orphanage  part  according  to  the  custom  of  London,  for 
a  fourth  of  its  value ;  and  it  was  strongly  argued  that  she  had 
not  been  informed  of  the  amount  she  was  giving  up.  Brod^rick 
V.  Broderick  (2)  was  a  case  of  plain  fraud ;  a  release  by  an 
heir-at-law  to  a  devisee  of  all  his  rights  for  100  guineas,  on  a 
recital  that  a  will  had  been  duly  attested  when  it  was  not,  the 
[  *^^  ]  Court  expressly  deciding  on  the  ground  of  suppressio  veri  *from 
the  heir,  and  suggestio  falsi  in  the  recital.  Cocking  v.  Pratt  (3) 
was  a  mixed  case  of  influence  and  mistake;  the  influence 
being  that  of  which  this  Court  is  peculiarly  jealous,  where  a 
parent  takes  advantage  of  a  child  just  come  of  age.  Ramsden 
V.  Hylton  (4)  consisted  much  rather  of  mistake  or  ignorance  of 
material  fact  than  error  in  law;  and  Bingham  v.  Bingham (5) 
was  a  case  of  certainly  a  very  startling  nature;  for  a  person 
had  sold  another  an  estate  which,  in  truth,  belonged  to  the 
purchaser. 

But  the  present  case  does  not  call  for  any  such  argument.     It 

(1)  3  P.  Wms.  315.  (4)  2  Ves.  Sen.  305. 

(2)  1  P.  Wms.  239.  (5)  1  Ves.  Sen.  126. 

(3)  1  Ves.  Sen.  400. 
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is  to  be  regarded  as  an  acting  for  a  long  course  of  years  upon 
a  given  construction  of  a  clause  in  a  settlement,  the  clause 
admitting  of  two  interpretations,  and  far  from  absolutely  clear 
and  certain  in  its  import ;  the  party  putting  the  construction 
being  the  maker  of  the  settlement,  the  other  parties  the  members 
of  the  settlor's  family ;  the  transactions  in  the  course  of  which 
the  construction  was  acted  upon  being  domestic  arrangements 
entirely.  It  is  unnecessary  to  cite  authorities  to  shew  how 
strongly  the  Court  always  leans  in  support  of  family  arrange- 
ments, and  how  reluctantly  it  will  disturb  them.  Nor  is  it 
necessary  to  go  so  far  as  was  done  in  Cary  v.  Cory  (i),  where  a 
compromise  made  under  the  influence  of  intoxication  was  sup- 
ported by  Lord  Hardwickk,  as  tending  to  settle  family  differences  ; 
or  in  the  older  cases,  where  parental  influence,  directly  exerted,  was 
held  insufficient  to  set  aside  what  was  done  under  such  pressure. 
The  more  moderate  view  of  the  subject,  taken  in  later  instances, 
such  as  StocUey  v.  Stockley  (2),  is  enough  to  bear  out  *the  only 
proposition  I  have  any  occasion  here  to  maintain,  that  a  con- 
struction far  from  being  plainly  and  grossly  erroneous,  imposed 
upon  a  clause  in  a  family  settlement,  ought  not,  if  acted  on 
by  the  makers  of  that  settlement,  to  be  disturbed  by  this  Court 
after  their  decease. 


Clifton 

V, 
COGKBURN. 
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LORD  POKTARLINGTON  v.  80ULBY. 

(3  Myl.  &  Keen,  104—109;  S.  C.  4  L.  J.  (N.  S.)  Ch.  241.) 

An  injunction  to  restrain  the  defendants  from  suing  in  Ireland  upon  a 
bill  of  exchange  given  by  the  plaintiff  for  a  gambling  debt,  imder  the 
circumstances  continued. 

Jurisdiction  of  the  Court  of  Chancery  to  stay  the  proceedings  of 
parties  in  foreign  Courts. 

MB.  ROLFE  moved  that  an  injunction  granted  by  the  Vice- 
Cha^ncellor,  whereby  the  defendants  were  restrained  from  suing 
in  Ireland  upon  the  bill  of  exchange  in  the  pleadings  mentioned, 
might  be  dissolved. 


1834. 
March  24. 
ApHl  15. 

Loid 

Bkouoham, 

L.C. 

[104] 


(1)  1  Yes.  Sen.  19. 


(2)  12  B.  E.  184  (1  V.  &  B.  23). 
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LoBD  The  Solicilor-General  {Sir  C  Pepys)  and  Mr.  Bagshawe,  for 

TON      '  ^^  plaintiffi  opposed  the  motion. 

r. 
SOULBY. 

The  grounds  on  which  the  application  was  supported,  on  the 
one  side,  and  resisted,  on  the  other,  are  fully  stated  in  the 
judgment. 

Api-u  15.      The  Lord  Chancellor  : 

This  was  a  motion  to  dissolve  an  injunction,  granted  to 
restrain  the  defendants  from  suing  in  Ireland  upon  a  bill  of 
exchange  for  1,000/.  accepted  by  the  plaintiff,  payable  to  a 
person  of  the  name  of  Aldridge,  by  whom  it  was  indorsed  and 
passed  away  to  Mr.  Brook,  a  retail  dealer  in  wines,  and  by  him 
to  the  defendants. 

The  ground  of  the  injunction  is,  that  the  bill  was  given  by 
Lord  Portarlington  for  money  lost  at  play. 

Messrs.  Soulby  are  respectable  wine  merchants,  who  had 
previously  had  dealings  with  Mr.  Brook.  In  1831  Mr.  Brook, 
having  occasion  for  a  loan  of  money,  applied  to  them,  and 
proposed  to  them  to  discount  the  bill  in  question,  and  Messrs. 
(  •106  ]  Soulby  thereupon  advanced  him  *700Z.,  Brook  agreeing  to  take 
8002.  worth  of  wine  to  make  up  the  residue,  and  at  the  same  time 
giving  his  own  acceptance  for  the  sum  so  advanced.  The  wine 
never  was  delivered,  except  to  the  value  of  about  88/. 

Now  upon  this  part  of  the  transaction  it  may  be  remarked, 
that  a  party  obtaining  the  loan  of  money,  and  not  merely  giving 
a  security  for  repayment  of  the  sum  advanced  to  him,  but 
giving  another  security  to  the  amount  of  nearly  half  as  much 
more,  and  then  taking  goods  and  not  money  to  that  whole 
amount,  especially  when  he  does  not  put  his  own  name  on  the 
back  of  the  bill,  affords,  2>ri7na /aci^,  a  proof  of  his  embarrass- 
ment— of  the  person  so  raising  money  being  put  to  shifts,  and 
even  of  his  having  some  knowledge,  which  he  withholds,  of  the 
origin  of  the  security.  This  ought  to  excite  suspicion,  and  to 
cause  inquiry ;  nor  can  any  one  doubt  that  Messrs.  Soulby,  as 
prudent  men,  must  have  questioned  Mr.  Brook  as  to  how  he 
came  into  possession  of  the  bill  bearing  Lord  Portarlington's 
name  upon  it. 
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Bat  although  there  is  sufficient  ground  for  holding  that  the  Lobd 
bill  was  taken  in  circumstances  which  were  calculated  to  raise  ton 
Buspicion,  and  ought  to  have  occasioned  inquiry,  still  there  is  soulby. 
no  necessity  for  proving  such  a  case,  much  less  for  shewing  that 
the  defendants  knew  of  the  illegal  consideration,  in  order  to 
sustain  the  injunction.  The  fact  of  the  illegality  of  the  con- 
sideration is  distinctly,  alleged,  with  the  circumstances  of  the 
gambling  transaction ;  and  to  this  allegation,  supported  by  the 
plaintiff's  oath,  no  contradiction  whatever  is  given  in  the 
answer ;  nor  do  the  defendants,  who  rely  on  their  affidavit,  as 
the  answer  has  been  excepted  to  and  the  exceptions  allowed, 
aver  anything  but  their  own  ignorance,  and  their  belief  of  their 
father*s  ignorance  of  the  origin  of  the  bill ;  and  they  produce 
no  ^affidavit  at  all  from  Brook,  a  circumstance  of  itself  nearly  [  *106  ] 
decisive,  both  that  the  case  made  by  the  bill  is  true,  and  that 
Brook  was  aware  of  the  fact.  Nothing  else  can  account  for  his 
not  joining  in  an  affidavit  to  answer  that  of  the  plaintiff,  his 
interest  being  clearly  identical  with  Messrs.  Soulby's.  It  is 
farther  to  be  observed,  that  the  defendants  shew  by  their  affidavit 
that  they  have  been  in  correspondence  with  Aldridge,  and  yet 
they  do  not  swear  that  they  are  now  ignorant  of  the  illegal 
consideration,  or  of  Aldridge  keeping  a  gaming-house,  but  only 
that  they  knew  it  not  in  the  year  1881,  when  they  took  the  bill. 

The  case,  therefore,  is  reduced  to  this.  An  illegal  considera- 
tion distinctly  stated,  and  not  denied,  with  several  circumstances 
leading  to  the  belief,  that  the  defendants  now  know  such  to 
have  been  the  origin  of  the  bill ;  and  several  circumstances  also 
shewing  that  it  was  taken  by  their  late  partner  under  suspicion, 
and  yet  without  inquiry. 

It  is,  then,  impossible  to  doubt  that  the  injunction  was  well 
granted,  and  the  whole  question  would  be  free  from  difficulty 
but  for  one  peculiarity  in  the  case :  the  action  is  brought  in 
Ireland,  and  the  interposition  of  this  Court  is  sought  to  stop 
proceedings  there.  That  this  is  an  unusual  proceeding  must 
be  admitted,  but  I  do  not  see  any  ground  for  questioning  the 
competency  of  it. 

Soon  after  the  Bestoration,  and  when  this  like  every  other 
branch  of  the  Court's  jurisdiction  was,  if  not  in  its  infancy,  at 
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least  far  from  that  maturity  which  it  attained  under  the  illus- 
trious series  of  Chancellors,  the  Nottinghams  and  Macclesfields, 
the  parents  of  equity,  the  point  received  a  good  deal  of  con- 
sideration in  a  case  which  came  before  Lord  Clarendon,  and 
which  is  reported  *shortly  in  Freeman's  Reports,  and  somewhat 
more  fully  in  Chancery  Cases,  under  the  name  of  Love  v. 
Baker  (i).  In  Lore  v.  Baker  it  appears,  that  one  only  of  several 
parties  who  had  begun  proceedings  in  the  Court  of  Leghorn  was 
resident  within  the  jurisdiction  here,  and  the  Court  allowed  the 
Buhpo'na  to  be  served  on  him,  and  that  this  should  be  good 
service  on  the  rest.  So  far  there  seems  to  have  been  very  little 
scruple  in  extending  the  jurisdiction.  Lord  Clarendon  refused 
the  injunction  to  restrain  those  proceedings  at  Leghorn,  after 
advising  with  the  other  Judges;  but  the  report  adds,  '' sed 
qu<ere,  for  all  the  Bar  was  of  another  opinion ;  *'  and  it  is  said 
that,  when  the  argument  against  issuing  it  was  used,  that  this 
Court  had  no  authority  to  bind  a  foreign  Court,  the  answer  was 
given,  that  the  injunction  was  not  directed  to  the  foreign  Court, 
but  to  the  party  within  the  jurisdiction  here.  A  very  sound 
answer,  as  it  appears  to  me;  for  the  same  argument  might 
apply  to  a  Court  within  this  country,  which  no  order  of  this 
Court  ever  affects  to  bind,  our  orders  being  only  pointed  at  the 
parties  to  restrain  them  from  proceeding. 

Accordingly  this  case  of  Lovey.  Baker  has  not  been  recognized 
or  followed  in  later  times.  Two  instances  are  mentioned  in 
Mr.  Hargrave's  collection  of  the  jurisdiction  being  recognized; 
and  in  the  case  of  Wharton  v.  May  (2),  which  underwent  so  much 
discussion,  part  of  the  decree  was  to  restrain  the  defendants 
from  entering  up  any  judgment,  or  carrying  on  any  action,  in 
what  is  called  "  the  Court  of  Great  Session  m  Scotland," 
meaning,  of  course,  the  Court  of  Session. 

I  have  directed  a  search  to  be  made  for  precedents  in  case  the 
jurisdiction  had  been  exercised  in  any  instances  which  have  not 
been  reported  ;  and  one  has  been  found  directly  in  x)oint.     It  is 

(1)  2  Freem.  125;  1  Ch.  Ca.  67.  Harrison  v.  Ourney,  22  B.  R.  211  (2 

(2)  5  Ves.  27,  7,  where  the  juria-  J.  &  W.  563);  Beauchamp  v.  Marquis 
diction  does  not  appear  to  have  been  of  Huntley y  23  B.  B.  143  (Jac.  546). — 
questioned.   See  also  Bushby  v.  Mun-  0.  A.  S. 

day,  21  B.  B.   294  (5  Madd.  297); 
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the  case  of  Campbell  v.  HovMitch  in  1820,  where  Lord  Eldon 
ordered  an  injunction  to  restrain  the  defendant  from  further 
proceeding  in  an  action  which  he  had  commenced  before  the 
Court  of  Session  in  Scotland.  From  the  note  which  his  Lordship 
himself  wrote  upon  the  petition,  requiring  a  further  affidavit, 
and  from  his  refusing  the  injunction  to  the  extent  prayed,  it  is 
clear  that  he  paid  particular  attention  to  it.  This  precedent, 
therefore,  is  of  very  high  authority. 

In  truth,  nothing  can  be  more  unfounded  than  the  doubts 
of  the  jurisdiction.  That  is  grounded,  like  all  other  jurisdiction 
of  the  Court,  not  upon  any  pretension  to  the  exercise  of  judicial 
and  administrative  rights  abroad,  but  on  the  circumstance  of  the 
person  of  the  party  on  whom  this  order  is  made  being  within 
the  power  of  the  Court.  If  the  Court  can  command  him  to 
bring  home  goods  from  abroad,  or  to  assign  chattel  interests,  or 
to  convey  real  property  locally  situate  abroad ;  if,  for  instance, 
as  in  Penn  v.  Lord  Baltimore  (i),  it  can  decree  the  performance 
of  an  agreement  touching  the  boundary  of  a  province  in  North 
America ;  or,  as  in  the  case  of  Toller  v.  Carteret  (2),  can  foreclose 
a  mortgage  in  the  isle  of  Sark,  one  of  the  Channel  Islands; 
in  precisely  the  like  manner  it  can  restrain  the  party  being 
within  the  limits  of  its  jurisdiction  from  doing  anything  abroad, 
whether  the  thing  forbidden  be  a  conveyance  or  other  act  in 
paiSf  or  the  instituting  or  prosecution  of  an  action  in  a  foreign 
Court.     ♦     ♦     ♦ 

I  am,  therefore,  of  opinion  that  this  injunction  was  well 
issued,  and  that  it  must  be  continued,  and  that  this  motion 
must  be  refused  with  costs. 


Lord 
pobtarling- 

TON 

V. 

Sou  LB  Y. 


[109] 


J08LIN  V.  HAMMOND. 

(3  Myl.  &  Keen,  110-112;  S.  C.  3  L.  J.  (N.  S.)  Ch.  148.) 

A  testator  gave  his  whole  property  to  his  wife,  upon  condition  that 
she  ahould  pay  an  annuity  of  130/.  to  his  mother  during  her  life ;  after 
the  death  of  his  wife  the  whole  to  be  equally  divided  between  those  of 
his  children  who  should  survive  her,  share  and  share  alike.  All  the 
testator's  children  died  in  the  lifetime  of  his  widow,  who  married  again, 


1834. 
Jan,  30. 

Jiolls  Court. 
Leach,  M.R. 

[110] 


(1)  1  Ves.  Sen.  444. 


(2)  2  Vem.  494. 
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JO0L)K  CLnd  died  leaving  her  husband  surviying  her:  Held,  upon  her  death, 

«*•  that  in  the  events  which  had  happened  the  testator's  property  was 

Hammond.  undisposed  of,  and  that  the  next  of  kin,  and  not  the  second  husband  in 

right  of  his  wife,  were  entitled  to  it. 

The  will  of  the  testator,  John  Brooks,  as  far  as  related  to  the 
question  in  the  cause,  was  in  the  following  words :  ''  I  give  and 
bequeath  to  my  dear  wife,  Mary  Ann  Brooks  (whom  I  appoint 
my  executrix),  the  whole  of  my  property  wherever  it  may  be 
invested,  or  in  whatever  channels  it  may  lie,  on  condition  of 
paying  my  dear  mother,  Sarah  Brooks,  180Z.  per  annum  during 
her,  the  aforesaid  Sarah  Brooks's,  life.  At  the  death  of  my  dear 
wife,  Mary  Ann  Brooks,  the  whole  of  the  property  to  be  equally 
divided  among  those  of  my  children  who  may  survive  her,  share 
and  share  alike.  I  do  likewise  particularly  desire  that  the  whole 
of  the  property  may  be  laid  out  legally  in  mortgages  on  land, 
and  may  so  remain.  Should  my  afore-named  dear  wife  marry 
again,  each  of  my  children  on  arriving  at  the  age  of  twenty-four 
shall  be  paid  400Z.  Should  she  not  marry  again,  I  leave  them 
implicitly  to  her  kind  and  indulgent  care."  And  the  testator 
appointed  his  wife,  Ann  Brooks,  David  Eobinson,  and  Thomas 
Ridley,  executors  of  his  will. 

The  testator  died  in  the  year  1812,  leaving  his  widow,  Mary 
Ann  Brooks,  and  one  child,  Mary  Ann,  surviving  him ;  and  his 
will  was  proved  by  the  executors  named  therein.  A  posthumous 
child,  Edward  Brooks,  was  afterwards  born,  who  died  in  early 
infancy,  leaving  his  mother  and  sister  his  next  of  kin. 

Mary    Ann    Brooks,    the    younger,    intermarried    with    the 

f  •111  ]       plaintiff,  Henry  Joslin,  and  died  in  the  year  1831,  under  *the 

age  of  twenty-four,  in  the  lifetime  of  her  mother,  without  issue. 

The  testator's  widow  intermarried  with  the  defendant,  William 
Hammond,  and  died  in  the  year  1832,  and  the  testator's  mother 
died  in  the  year  1829. 

The  question  in  the  cause  was,  whether  the  defendant  Ham- 
mond was,  in  right  of  his  deceased  wife,  entitled  absolutely  to  the 
whole  property  of  the  testator,  or  whether  the  testator,  in  the  events 
which  had  happened,  was  to  be  considered^s  having  died  intestate. 

Mr.  Bickersteth,  Mr.  Pemberton,  and  Mr.  Torriano,  for  the 
representative  of  the  deceased  children  of  the  testator,  argued  that 
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upon  the  whole  context  of  the  will  it  was  clearly  the  intention  Joslin 
of  the  testator  to  confine  his  wife's  interest  to  an  interest  for  hammond. 
life ;  and  that  as  he  had  made  no  provision  for  the  contingency 
of  the  children  dying  in  her  lifetime,  there  was  an  intestacy 
in  the  events  which  had  happened,  and  the  testator's  property 
was  consequently  divisible  in  equal  third  parts  between  the 
representatives  of  the  testator's  two  children  and  widow 
respectively. 

Mr.  Treslove  and  A/r.  Martin,  for  the  defendant  Hammond : 

This  testator  gives,  in  the  first  instance,  to  his  wife  the  whole 
of  his  property,  wheresoever  it  may  be  invested,  and  in  whatever 
channels  it  may  lie,  subject  to  the  payment  of  an  annuity  of 
130f.  a  year  to  his  mother.  There  can  be  no  doubt  that  if  the 
will  had  stopped  there,  the  wife  would  have  taken  an  absolute 
interest  subject  to  the  annuity.  But  that  interest  is  subse- 
quently cut  down  to  an  interest  for  life  in  certain  *contingencie8  [  •ii^  ] 
which  have  not  happened.  The  absolute  interest,  therefore, 
remains,  and  the  defendant  Hammond,  in  right  of  his  wife,  is 
entitled  to  it.  In  Sturgess  v.  Pearson  (i),  where  there  was  a  gift 
to  all  the  children,  or  such  of  them  as  should  be  living  at  the 
wife's  death,  and  all  the  children  died  in  the  lifetime  of  the 
mother,  the  Court  held  that  as  the  gift  to  all  the  children  was, 
by  the  alternative  form  of  the  expression,  defeated  upon  the  con- 
tingency of  there  being  some  of  the  children  living  at  the  mother's 
death,  and  that  contingency  did  not  happen,  the  primary  expres- 
sion giving  vested  interests  to  the  children  took  effect.  Smither 
v.  Willock  (2)  was  determined  upon  a  similar  principle. 

Thb  Master  of  the  Bolls  : 

It  appears  to  me  that,  upon  the  whole  context  of  this  will,  it 
was  the  intention  of  the  testator  that  in  no  event  the  wife  should 
have  other  than  a  life  estate.  If  at  her  death  a  child  or  children 
survived  her,  they  were  to  take  the  property  between  them  ;  but 
he  has  not  provided  for  the  case  of  all  the  children  dying  during 
the  life  of  his  wife,  and  that  event  having  happened,  he  has  so 
far  died  intestate.    It  is  not  a  probable  intention  to  be  imputed 

(1)  20  R.  B.  316(4  Madd.  411).  followed    Hnrrison    v.    Foreman,   o 

(2)  9    V6e.    233.      A  case  which      K.  R.  28  (5  Ves.  207).— O.  A.  S. 


so 
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JOBLIN 
T, 

Hammond. 


1832. 
July  22,  23. 

Rolh  Covrt. 
Leach,  M.R. 

On  Appeal. 

1884. 

Fah,  11,  12, 

13,  14,  24. 

Brougham. 
L.C. 

[113] 


[114] 


Jvly  23. 

[  •128  ] 


to  the  testator  that,  if  his  children  died  in  the  lifetime  of  his  wife 
leaving  families,  his  widow  on  her  second  marriage  should  enjoy 
the  whole  property.  ^ 

HUNTER  V.  ATKINS  (1). 

(3  Myl.  &  Keen,  113—158;  8.  C.  Coop.  t.  Brough.  464.) 

A  gift  by  deed,  subject  to  a  power  of  appointment  by  the  donor,  from  a 
person  upwards  of  ninety  years  of  age  to  a  confidential  agent,  who  had 
for  many  years  been  in  habits  of  friendship  with  the  donor,  without  the 
intervention  of  a  disinterested  third  person,  the  solicitor  who  drew  the  deed 
beiDg  the  solicitor  of  the  |)er8on  who  took  the  benefit  under  it,  declared 
void  at  the  Bolls ;  but  supported,  under  all  the  circumstances,  uix>n  appeal. 

The  bill  was  filed  by  Elizabeth  Hunter,  the  widow  and 
administratrix,  with  the  will  annexed,  of  Admiral  Lauchlan 
Hunter,  deceased,  against  John  Atkins,  John  Felly  Atkins,  and 
John  Boberts,  for  the  purpose  of  setting  aside  a  deed  which,  it 
was  alleged,  the  defendants  had  fraudulently  procured  to  be 
executed  by  the  late  Admiral  Hunter.     *     ♦     ♦ 

The  bill  stated,  that  for  many  years  previous  to  the  year  1811, 
Admiral  Hunter  had  employed  the  defendant,  John  Atkins,  as 
his  agent  and  banker ;  and  that  John  Atkins  having  in  the  year 
1811  taken  his  son,  John  Pelly  Atkins,  into  partnership  with 
him,  Admiral  Hunter  employed  the  defendants,  John  Atkins  and 
John  Pelly  Atkins,  as  his  agents  and  bankers,  from  the  date  of 
such  partnership  to  the  time  of  his  death. 

[The  further  facts  of  the  case  are  concisely  but  sufficiently 
stated  in  the  following  passage  from  the  judgment  of  the  Master 
OF  THE  Bolls  :] 

It  appears  to  me,  upon  the  whole  evidence  in  the  cause,  that 
Admiral  Hunter,  who,  at  the  time  he  executed  *the  deed  in 
question  was  about  the  age  of  ninety-two  years,  had,  to  a  con- 
siderable extent,  a  disposing  power  of  mind ;  that  he  was  equal 
to  the  common  purposes  of  life,  and  capable  of  rational  conversa- 
tion upon  ordinary  matters,  but  that  he  was  not  competent  to 
nor  capable  of  fully  understanding  matters  of  business.  On  the 
27th  of  June,  1828,  an  account  is  stated  to  have  been  settled 
between  Admiral  Hunter  and  Mr.  Alderman  Atkins  (2),  by  which  it 


(1)  Zi7e«  V.  Terry,  C.  A.,  195,2  aB. 
679,  65  L.  J.  Q.  B.  34,  73  L.  T.  428. 


(2)  Le„  John  Atkins. 


▼01*.  xn.]         1832.     CH.     8  MYL.  &  K.  128—129.  81 


appeared  that  a  sum  exceeding  1,000{.  was  due  on  balance  to  the      hunter 
admiral.    On  the  day  following  a  part  of  this  balance  was  invested      atkins. 
by  Mr.  Alderman  Atkins  in  the  purchase  of  a  sum  of  9002.  new 
4  per  cent.  Bank  Annuities,  in  the  joint  names  of  himself,  his 
son,  and  the  admiral.     On  the   10th   of  July   following,   the 
admiral's  family  left  London ;    but  the  admiral  remained  in 
London,  alleging  that  he  had  a  matter  of  business  to  transact 
with  Mr.  Alderman  Atkin^,  and  on  the  same  day  he  called  upon 
the  alderman  with  a  view  to  this  matter  of  business,  and  was 
referred  by  him  to  the  defendant  Mr.  Boberts,  who  had  for  some 
years  been  employed  by  the  alderman  as  his  attorney.     On  the 
same  day  Mr.  Boberts,  by  the  instructions  of  the  admiral,  pre- 
pared the  deed  in  question,  being  a  declaration  that  the  9002. 
stock  was  held  in  trust  for  such  purposes  as  the  admiral  should 
by  writing  appoint,  and  in  default  of  appointment  upon  trust  to 
permit  the  admiral  to  receive  the  dividends  during  his  life ;  and 
after  his  death  to  raise,  by  sale  of  a  sufficient  part  of  the  stock, 
a  sum  of  180Z.  to  be  paid  to  two  persons  named  in  the  deed ; 
and  as  to  the  residue  of  the  stock,  upon  trust  for  the  benefit  of 
Mr.  Alderman  Atkins,  his  executors,  administrators,  and  assigns. 
The  admiral  lived  till  the  year  1880,  but  never  executed  his 
power  of  appointment  as  to  the  stock  ;  and  the  stock,  subject  to 
the  payment  of  180/.,  is  now  *claimed  by  Mr.  Alderman  Atkins.       [  •129  ] 
At  the  same  time  with  this  deed,  Mr.  Boberts  prepared  a  will  for 
the  admiral,  by  which  the  rest  of  his  property,  amounting,  as  it 
is  said,  to  about  1,400/.,  was  given  to  his  wife  and  her  niece, 
whom  he  had  received  and  educated  as  his  child.     Both  these 
instruments  were  executed  on  the  next  day  by  the  admiral,  and 
the  deed  was,  at  the  same  time,  executed  by  the  alderman  and 
his  son.     It  is  not  in  evidence  that  the  alderman  had  any  com- 
munication with  Mr.  Boberts  respecting  the  preparation  of  these 
instruments  before  Mr.  Boberts  saw  the  admiral ;  but  it  is  estab- 
lished that,  after  the  preparation  of  the  drafts  of  the  instruments, 
and  before  their  execution,  there  had  been  a  communication 
between  the  alderman  and  Mr.  Boberts  upon  the   subject  of 
their  contents  (1). 

(1)   On    the    appeal    the    Lord      before  him  of  any  such  oommunica- 
CnxixasLLOK  obeerved  (3  Myl.  &  K.      tion  having  been  made. — 0.  A.  S. 
166),   that    there  was   no  evidence 
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Hunter  That  the  admiral  had,  a  few  days  afterwards,  a  very  imperfect 

Atkins.  notion  of  the  effect  of  the  instruments  which  he  had  thus 
executed,  is  evident  from  a  letter  (i)  which  he  wrote  to  the  alder- 
man on  the  16th  of  July  from  Bury,  where  he  was  on  his  journey 
homeward ;  and  the  observation  which  has  been  pressed  upon 
the  Court,  that  the  alderman  did  not  immediately  fully  explain 
the  subject  to  him,  is  not  without  weight. 

It  is  evident  that  the  wife  and  niece  were  ignorant  not  only  of 
the  transaction,  biit  of  the  fact  that  the  admiral  possessed  the 
property  with  which  the  stock  was  purchased ;  and  the  circum- 
stance that  the  dividends  of  this  stock  were  not  entered  in  the 
pass-book  with  the  other  monies  received  by  the  alderman  for 
the  use  of  the  admiral,  justifies  the  inference  which  has  been 
drawn  from  it  at  the  Bar,  that  there  was  an  intention  to  keep 
the  wife  and  niece  in  ignorance  on  the  subject.  That  the  alder- 
[  •130  ]  man  had  been  for  many  years  the  most  confidential  *friend  of 
the  admiral,  and  had  great  influence  over  his  mind,  is  out  of  all 
doubt ;  and  upon  the  whole  case,  without  coming  to  any  con- 
clusion upon  the  point  whether  the  deed  was  the  effect  of 
influence  upon  the  admiral,  or  was  the  spontaneous  act  of  the 
admiral's  own  mind,  I  am  of  opinion  that,  considering  the  age 
and  imbecility  of  the  admiral,  and  the  relation  in  which  Mr. 
Alderman  Atkins  stood  to  him,  no  gift  from  Admiral  Hunter 
to  Mr.  Alderman  Atkins  could  be  maintained  in  a  court  of  equity, 
unless  more  protection  had  been  thrown  around  the  admiral  than 
appears  in  this  case.     *     ♦     * 

^  1834.  The  defendants  J.  Atkins  and  J.  P.  Atkins  iwresented  a  petition 

13, 14.  *     of  re-hearing  to  the  Lord  Chancellor. 

[  ^^^  ]  Sir  Edward  Sugden  and  Mr.  Sharpc,  in  support  of  the  decree. 

Mr.  Pepys,  Mr.  Beames,  and  Mr.  RennalU,  for  the  appellants. 

[The  principal  cases  cited  were  Pratt  v.  Barker  (2),  Ilivguenin 
V.  Bascley  (3),  Ilanis  v.  Tremenhecre  (4),  and  Nicol  v.  Vaughan  (5). 

(1)  This  letter  is  not  set  out  in  the  (2)  27  R.  R.  136  (4  Russ.  607). 

original  report,  but  the  purport  and  (3)  9  R.  R.  276  (14  Ves.  273). 

explanation  are  stated  in  the  judg-  (4)  10  R.  R.  5  (15  Ves.  34). 

ment  of  the  Lord  Chancellor,  Bee  post,  (5)  35  R.  R.  pp.  60,  67  (1  CI.  &  Fin. 

p.  38.-0.  A.  S.  49). 
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The    Lord    Chancellor    in     the     course    of    his    judgment      Hunter 
said  0  •  Atkinb. 

Unless  the  circumstances  of  the  transaction  are  such  as  make  Feb^. 
it  void  upon  the  ground  of  fraud  or  undue  influence,  the  right  of  [  i84  ] 
the  admiral  to  select  the  objects  of  his  bounty,  and  of  the  alder- 
man to  receive  his  share  of  it,  is  incontrovertible,  and  the  Court 
cannot  interfere.  The  various  departments  of  its  jurisdiction 
are  not  in  any  portion  accurately  defined ;  all  the  lines  within 
its  province  are  not  precisely  drawn;  but  at  least  its  outer 
boundary  is  sufficiently  marked,  and  separates  it  plainly  enough 
from  the  province  of  the  moralist, — from  the  regions  under  the 
Bway  of  what  are  not  very  accurately  termed  the  duties  of 
imperfect  obligation. 

There  is  no  dispute  upon  the  rules  which,  generally  speaking, 
regulate  cases  of  this  description.  Mr.  Alderman  Atkins  is 
either  to  be  regarded  in  the  light  of  an  agent  confidentially 
intrusted  with  the  management  of  Admiral  Hunter's  concerns — 
a  person  at  least  in  whom  he  reposed  a  very  special  confidence, 
or  he  is  not.  If  he  is  not  to  be  so  regarded,  then  a  deed  of  gift, 
or  other  disposition  of  property  in  his  favour,  must  stand  good, 
unless  some  direct  fraud  were  practised  upon  the  maker  of  it ; 
unless  some  fraud,  either  by  misrepresentation  or  by  suppression 
of  facts,  misled  him,  or  he  was  of  unsound  mind  when  the  deed 
was  made.  If  the  alderman  did  stand  in  a  confidential  relation 
towards  him,  then  the  party  seeking  to  set  aside  the  deed  may 
not  *be  called  upon  to  shew  direct  fraud,  but  he  must  satisfy  the  [  *135  ] 
Court  by  the  circumstances  that  some  advantage  was  taken  of 
the  confidential  relation  in  which  the  alderman  stood.  If  the 
alderman  stood  towards  the  admiral  in  any  of  the  known  rela- 
tions of  guardian  and  ward,  attorney  and  client,  trustee  and 
cestui  que  trust,  &c.,  then,  in  order  to  support  the  deed  he  ought 
to  shew  that  no  such  advantage  was  taken,  that  all  was  fair,  that 
he  received  the  bounty  freely  and  knowingly  on  the  giver's  part, 
and  as  a  stranger  might  have  done.  For  I  take  the  rule  to  be 
this ;  there  are  certain  relations  known  to  the  law,  as  attorney, 
guardian,  trustee;  if  a  person,  standing  in  these  relations  to 
client,  ward,  or  cestui  que  trust,  takes  a  gift  or  makes  a  bargain, 
the  proof  lies  upon  him,  that  he  has  dealt  with  the  other  party, 
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Hunter  the  client,  ward,  &c.,  exactly  as  a  stranger  would  have  done, 
Atkins.  taking  no  advantage  of  his  influence  or  knowledge,  putting  the 
other  party  on  his  guard,  bringing  every  thing  to  his  knowledge 
which  he  himself  knew.  ,  In  short,  the  rule  rightly  considered 
is,  that  the  person  standing  in  such  relation,  must,  before  he 
can  take  a  gift,  or  even  enter  into  a  transaction,  place  himself 
in  exactly  the  same  position  as  a  stranger  would  have  been 
in,  so  that  he  may  gain  no  advantage  whatever  from  his  rela- 
tion to  the  other  party,  beyond  what  may  be  the  natural  and 
unavoidable  consequence  of  kindness  arising  out  of  that  relation. 
A  client,  for  example,  may  naturally  entertain  a  kindly  feeling 
towards  an  attorney  or  solicitor  by  whose  assistance  he  has  long 
benefited ;  and  he  may  fairly  and  wisely  desire  to  benefit  him 
by  a  gift,  or,  without  such  an  intention  being  the  predominating 
motive,  he  may  wish  to  give  him  the  advantage  of  a  sale  or  a 
lease.  No  law  that  is  tolerable  among  civilised  men,  men  who 
have  the  benefits  of  civility  without  the  evils  of  excessive  refine- 
ment and  overdone  subtlety,  can  ever  forbid  such  a  transaction, 
[  •ise  ]  provided  the  client  be  of  *mature  age  and  of  sound  mind,  and 
there  be  nothing  to  shew  that  deception  was  practised,  or  that 
the  attorney  or  solicitor  availed  himself  of  his  situation  to  with- 
hold any  knowledge,  or  to  exercise  any  influence  hurtful  to 
others  and  advantageous  to  himself.  In  a  word,  standing  in 
the  relation  in  which  he  stands  to  the  other  party,  the  proof  lies 
upon  him  (whereas,  in  the  case  of  a  stranger,  it  would  lie  on 
those  who  opposed  him)  to  shew  that  he  has  placed  himself  in 
the  position  of  a  stranger,  that  he  has  cut  off,  as  it  were,  the 
connection  w^hich  bound  him  to  the  party  giving  or  contracting, 
and  that  nothing  has  happened,  which  might  not  have  happened, 
had  no  such  connection  subsisted.  The  authorities  mean  nothing 
else  than  this,  when  they  say,  as  in  Gibson  v.  Jeyesii),  that 
attorney  and  client,  trustee  and  cestui  que  trust  may  deal,  but 
that  it  must  be  at  arms'  length,  the  parties  putting  themselves 
in  the  situation  of  purchasers  and  vendors,  and  performing  (as 
the  Court  said,  and,  I  take  leave  to  observe,  not  very  felicitously 
or  even  very  correctly)  all  the  duties  of  those  characters.  The 
authorities  mean  no  more,  taken  fairly  and  candidly  towards  the 
(1)  6  R.  R.  at  p.  304  (6  Ves.  277). 
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Tourt,  when  they  say,  as  in  Wright  v.  Proud  (l),  that  an  attorney  Hunter 
shall  not  take  a  gift  from  his  client,  while  the  relation  subsists,  atkikb. 
though  the  transaction  may  be  not  only  free  from  fraud,  but 
the  most  moral  in  its  nature;  a  dictum  reduced  in  Hatch  v. 
Hatch  {2)  to  this,  that  it  is  almost  impossible  for  a  gift  from 
client  to  attorney  to  stand,  because  the  difficulty  is  extreme  of 
shewing  that  every  thing  was  voluntary  and  fair,  and  with  full 
warning  and  perfect  knowledge ;  for  in  Harris  v.  Tremenheere  (3) 
the  Court  only  held  that  in  such  a  case  a  suspicion  attaches 
on  the  transaction,  and  calls  for  minute  examination. 

"After  referring  at  some  length  to  the  cases  which  had  been 
cited,  his  Lordship  said  :] 

The  rule,  I  think,  cannot  be  laid  down  much  more  precisely  [  ho  ] 
than  I  have  stated  it ;  that  where  the  known  and  defined  relatioji 
of  attorney'  and  client,  guardian  and  ward,  trustee  and  cestui 
que  trust  exists,  the  conduct  of  the  party  benefited  must  be 
such  as  to  sever  the  connection,  and  to  place  him  in  the  same 
circumstances  in  which  a  mere  stranger  would  have  stood,  giving 
him  no  advantage,  save  only  whatever  kindness  or  favour  may 
have  arisen  out  of  the  connection;  and  that  where  the  only 
relation  between  the  parties  is  that  of  friendly  habits  or  habitual 
reliance  on  advice  and  assistance,  accompanied  with  partial 
employment  in  doing  some  sort  of  business,  care  must  be  taken 
that  no  undue  advantage  shall  be  made  of  the  influence  thus 
acquired.  The  limits  of  natural  and  often  unavoidable  kindness 
with  its  effects,  and  of  undue  influence  exercised  or  unfair 
advantage  taken,  cannot  be  more  rigorously  defined.  Nor  is  it, 
perhaps,  advisable  that  any  strict  *rule  should  be  laid  down, —  [  •l*!  ] 
any  precise  line  drawn.  If  it  were  stated  that  certain  acts 
should  be  the  only  tests  of  undue  influence,  or  that  certain 
things  should  be  required  in  order  to  rebut  the  presumption  of 
it,  such  as  the  calling  in  a  third  person,  how  easy  would  it  be 
for  conning  men  to  avoid  the  one,  or  protect  themselves  by 

(i;  13  Yes.  at  p.  138.     Ixl  Morgan  donor  must   have   competent  inde- 

V.  MineU  (1877)  6  Ch.  D.  638,  646,  pendent  advice:  Liles  v.  Terry  (note 

thi«  dictHm  was  carried  out  to  the  on  p.  30  above). — F.  P. 
fullest  extent  by  an  actual  decision.  (2)  7  E.  E.  at  p.  197  (9  Ves.  296). 

But  the  true  rule,  as  laid  down  in  (3)  10  E.  E.  5  (15  Ves.  34). 

a  later  case  by  the  C.  A.,  is  that  the 
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Hunter  means  of  the  other,  and  so  place  their  misdeeds  beyond  the 
Atkins.  denunciations  of  the  law,  and  secure  the  fruits  of  them  out  of 
its  reach  !  If  any  one  should  say  that  a  rule  is  thus  recognised, 
which  from  its  vagueness  cannot  be  obeyed  because  it  cannot 
well  be  discerned,  the  answer  is  at  hand.  All  men  have  the 
interpreter  of  it  within  their  own  breasts ;  they  know  the  extent 
of  their  influence,  and  are  conscious  whether  or  not  they  have 
taken  advantage  of  it  in  a  way  which  they  would  feel  indignant 
that  others  similarly  circumstanced  should  do  with  regard  to 
themselves. 

The  circumstances  of  each  case,  therefore,  are  to  be  care- 
fully examined  and  weighed,  the  general  rule  being  of  a  kind 
necessarily  so  little  capable  of  exact  definition;  and  on  the 
result  of  the  inquiry  we  are  to  say,  has,  or  has  not,  an  undue 
influence  been  exerted, — ^an  undue  advantage  taken? 

We  may  first  of  all  observe,  upon  the  facts  of  the  present  case, 
that  the  alderman  had  the  confidence  of  Admiral  Hunter  to  a 
certain  degree,  and  was  accustomed  to  advise  him  in  certain 
matters.  He  had  been  in  habits  of  intercourse  with  him  both 
in  society  and  in  business  for  many  years,  and  he  was  employed 
as  his  agent  and  banker ;  that  is,  he  acted  professionally  as  his 
navy  agent,  received  and  paid  away  his  money,  answering  his 
drafts,  and  was  naturally  consulted  by  him  in  his  money  matters 
from  the  acquaintance  he  had  with  such  transactions.  That  he 
[  •142  ]  was  consulted  by  him  beyond  *this  in  the  disposition  of  his 
property,  no  where  appears.  Many  men  of  business  advise  their 
customers  or  friends  as  to  buying  and  selling  stock,  and  otherwise 
dealing  with  their  funds,  who  would  be  surprised  at  being  asked 
how  their  testamentary  dispositions  ought  to  be  made ;  and  the 
habit  of  consulting  upon  even  all  the  details  of  a  man*8  money 
transactions,  would  be  very  far  indeed  from  entitling  any  banker 
or  agent  to  give  the  least  hint  as  to  such  arrangements. 

The  two  individuals,  however,  had,  besides  the  intercourse 
of  acquaintance  and  business,  been  united  in  very  strict  friend- 
ship for  a  period  of  above  forty  years.  Their  ages  were  very 
different;  but  they  had  been  shipmates  in  former  times,  and 
the  correspondence  as  well  as  all  the  evidence  shews,  that  there 
was  no  one  for  whom  the  veteran  seaman  had  so  great  a  regard 
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as  his  ancient  friend  and  comrade.  If  this  bond  may  be  said  Huktbb 
to  have  increased  the  alderman's  means  of  influencing  him,  it  atkiks. 
opens  on  the  other  hand  a  source  of  kindness  and  preference 
altogether  legitimate  and  pure.  Indeed,  this  consideration  goes 
further;  it  materially  lessens  the  weight  of  any  remark  that 
might  arise  upon  the  exercise  of  influence  acquired  by  con- 
fidential employment;  and  further  still,  it  even  impairs  the 
force  of  any  inference  to  be  drawn  from  the  other  relations  in 
which  the  parties  stood  towards  each  other,  in  proof  of  the  fact 
that  such  influence  had  been  used ;  for  it  affords  an  explanation 
of  the  favour  shewn,  without  having  recourse  to  the  supposition 
that  the  knowing  or  crafty  counsellor  had  practised  upon  the 
less  wary  client. 

[His  Lordship  then  dealt  with  the  evidence  which  had  been 
adduced  to  shew  that  Admiral  Hunter  was  not  fully  competent 
to  understand  the  transaction  in  question,  and  that  advantage 
had  thus  been  taken  of  his  ignorance  or  weakness.  Upon  this 
point  his  Lordship  observed  :J 

If  Boberts  and  Jackson  (i)  are  believed,  it  must  be  admitted  [  152  ] 
that  the  admiral,  in  the  entire  possession  of  his  faculties  and 
with  a  full  capacity  to  manage  his  affairs  and  dispose  of  his 
property,  had  formed  the  deliberate  intention  of  executing  this 
deed  in  favour  of  a  friend  towards  whom  he  entertained  extra- 
ordinary esteem  and  gratitude;  that  he  well  understood  what 
he  was  doing ;  that  the  deed  was  prepared  from  his  own  express 
instructions,  and  read  over  to  him  on  one  day;  that  he  was 
furnished  with  an  abstract  or  summary,  which  he  carried  home 
with  him;  that  he  returned  on  the  morrow,. when  it  was  read 
over  and  explained  to  him,  and  that  he  then  executed  it  in  the 
presence  of  two  other  witnesses,  clerks  of  Mr.  Roberts.  Can 
any  influence  which  the  alderman  may  be  supposed  to  have 
possessed  over  him  invalidate  such  a  deed,  without  a  tittle  of 
proof  beyond  what  is  derived  from  the  fact  itself  of  its  effect 
being  to  give  him  a  preference  over  near  connexions,  and  from 
the  relation  of  navy  agent  and  the  habits  of  friendship  that 

(1)  Jackson  was  a  clerk  of  the  dant  Boberts  at  the  latter'a  office  on 
defendant  Atkins,  by  whom  Admiral  the  10th  July,  1823  (3  My.  &  K. 
Hunter  was  introduced  to  the  defen-      p.  121). — 0.  A.  S. 
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Hunter  subsisted  between  them,  those  habits  furnishing  at  the  same 
atkinb.  time  an  explanation  of  the  favour  and  affection  shewn,  without 
having  recourse  to  any  supposition  of  undue  practices  ?  But  if, 
on  such  grounds,  a  deed  so  prepared  and  so  executed  is  to  be 
set  aside,  few  assuredly  of  the  acts  of  men,  deaUng  with  their 
own  affairs,  are  safe,  and  the  law  which  enables  all  w^ho  are  of 
sound  mind  to  dispose  of  their  property,  no  longer  exists  but 
in  name. 

That  the  admiral  was  not  perfectly  acquainted  at  the  time 
with  the  nature  of  the  transaction  in  question  is  incredible, 
unless  Roberts  and  Jackson  have  forsw^orn  themselves ;  and  any 
evidence  tendered  to  prove  him  at  a  subsequent  period  ignorant 
of  what  he  had  done  would  be  extremely  inconclusive,  even  after 
a  short  time  had  elapsed,  because  his  memory  at  so  advanced 
[  •IBS  ]  ♦an  age  might  have  failed  during  the  interval.  But  the  proof, 
as  far  as  it  goes,  is  upon  the  balance  the  other  way.  Five  days 
after  the  execution  of  the  deed  and  making  of  the  will,  he  writes 
to  the  alderman  a  letter  of  much  kindness,  in  which,  after 
saying  that  he  had  called  to  take  leave  of  him,  perhaps  for  ever, 
he  observes,  that  in  his  will,  left,  he  says,  with  the  alderman, 
there  was  a  mistake  in  giving  M^Duflfie  80Z.  instead  of  100/. 
w-hich  he  ought  to  have  done,  from  the  kindness  and  gratitude 
he  bore  towards  his  father.  The  deed  certainly  contained  a  gift 
of  80Z.  to  that  gentleman.  In  September  following,  he  writes 
to  the  alderman  another  letter  full  of  affectionate  kindness,  and 
observes  that  he  was  not  quite  satisfied  with  his  will,  having 
had  **  gout  both  in  his  head  and  his  heels  at  the  time,  and  not 
well  recollecting  how  it  was  finished.''  The  alderman  supposing 
he  meant  his  will,  though  it  is  contended  he  used  that  word  to 
describe  the  deed,  says  in  reply  that  it  is  at  Roberts',  and  he 
hopes  he  will  make  whatever  alterations  he  likes  in  it  without 
regard  to  any  one,  reminding  him  that  he  had  always  desired 
him  to  consult  his  own  inclinations  alone ;  in  short,  using  the 
same  language  he  had  emploj^ed  on  the  same  subject  in  1817. 
The  letter  mentioning  the  will  is  dated  the  12th  of  September, 
1823,  at  Yarmouth,  and  on  the  15th  and  16th  it  is  proved  by 
Roberts  that  the  admiral  was  in  Walbrook,  and  sent  for  him  in 
order  to  read  over  the  deed  and  will ;  so  that  if  (as  the  letter 
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imports)  he  had  at  all  forgotten  their  contents,  he  possibly  came      Hunteb 
to  town   to  have    any   doubts  removed.     Roberts    read    both      atkins. 
instruments   over  to  him,   when  he  expressed  himself    quite 
satisfied,  and  said  he  desired  no  alteration  to  be  made  in  them. 
Boberts  adds   that  he  was  then  in  as  sound  a   state  of  mind 
as  he  had  been  on   the   10th  and  11th  of  July.     If  ever  so 
many  proofs    had    been   brought   that    afterwards,   when  his 
faculties  were  impaked,  he  had  *forgotten  the  contents  of  those       [  •is*  ] 
instruments,  it   would  plainly  be  immaterial   to  the  point  in 
controversy. 

In  a  case  of  this  description,  much  depends  upon  the  character 
and  prevailing  humour  of  the  person  who  is  alleged  to  have 
been  the  dupe  of  designing  men,  or  to  have  been  worked  upon 
by  iuiproper  influence.  But  I  am  bound  to  say  that  here  the 
evidence  tends  to  shew  the  improbability  of  any  such  practices 
succeeding,  had  they  been  resorted  to.  The  admiral  appears  to 
have  been  a  very  different  sort  of  person  from  what  designing 
men  would  select  for  their  prey.  It  is  proved  by  the  principal 
witness  for  the  bill,  that  he  was  of  an  obstinate  disposition,  more 
so,  indeed,  than  almost  any  one  we  hear  of  in  real  life.  Far 
from  easily  taking  a  suggestion,  or  adopting  advice  given,  it  was 
enough  to  make  him  do  a  thing  that  he  was  desired  to  abstain 
from  it ;  and  it  is  said  that  the  family  used  to  endeavour  to 
lead  him  upon  this  principle  by  a  kind  of  rule  of  contraries. 
This  account  is  probably  exaggerated,  and  if  it  be  deemed 
calculated  to  meet  the  evidence  that  Boberts  tried  to  dissuade 
him  from  making  the  deed  (of  which  evidence  the  plaintiff  had 
notice  in  Boberts's  answer),  it  must  be  admitted  to  be  far  too 
great  a  refinement,  and  one  which  at  all  events  cannot  be 
imputed  to  Roberts  without  positive  proof  that  he  knew  of  the 
strange  peculiarity  deposed  to  by  Miss  Hunter,  and  one  on  which 
even  then  he  must  have  been  a  very  weak  man  and  an  unskilful 
plotter  to  have  acted;  for  how  could  he  tell  that  the  admiral 
would  not  take  him  at  his  word,  and,  acting  for  once  like  other 
men,  listen  to  the  exhortation,  and  thus  defeat  the  object  of  the 
supposed  conspiracy  ?  It  is  assuredly  not  upon  any  such  nice 
speculations,  and  such  far-fetched  refinements,  that  men  act 
who  are  engaged  in  plots  of  this  *vulgar  kind.     Then  can  any       [  *155  ] 
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HUNTBB 
V. 

Atkins. 


one  doubt  that,  with  all  its  exaggeration,  this  account  presents 
us  with  the  picture  of  a  man  singularly  unlikely  to  become  the 
dupe  of  entreaty  or  the  victim  of  persuasion,  and  defended,  as 
it  were,  more  than  most  men,  by  the  peculiar  constitution  of  his 
mind,  from  the  influence  of  such  artifices  ? 


[  167  ]  Upon  the  whole  I  am  of  opinion  that  the  decree  must  be 

reversed.  It  is  enough  to  say,  that  the  circumstances  of  the 
case  do  not  warrant  the  Court  in  ascribing  the  deed  in  question 
to  undue  influence,  or  influence  improperly  exerted  over  a  person 
either  of  insuflBcient  understanding];,  or  under  the  control  or 
management  of  another — the  dupe  of  his  artifices,  or  the  victim 
of  his  contrivances,  or  subjected  to  his  sway.  The  bill,  therefore, 
must  be  dismissed.  But  although  there  have  been  imputations 
of  a  grave  nature  upon  the  principal  defendant's  character,  I 
will  not  give  the  costs,  and  for  this  reason — the  ill-advised 
conduct  of  the  alderman  after  the  admiral's  decease,  in  repeatedly 
refusing  the  particulars  sought,  unavoidably  excited  suspicions, 
and  may  probably  have  occasioned  the  suit.  Something  of  this 
may  be  ascribed  to  the  manner  in  which,  from  what  passed 
between  Mr.  Roberts  and  the  plaintiff's  solicitor,  it  may  be 
supposed  the  demand  was  made.  No  improper  motive,  we 
are  now  entitled  to  say,  gave  rise  to  the  reluctance.  But 
unfortunately,  until  the  matter  was  sifted,  the  suspicions 
remained;  and  to  this  must  be  added  the  circumstance  of 
Eoberts  being  the  alderman's  solicitor;  therefore  I  consider 
it  a  case  for  dismissing  the  bill  without  costs. 


1834. 

Jan,  23,  24, 

25,  29. 

Lord 

Bbouoham, 

L.C. 

[169] 


EAKL  OF  RIPON  and  Otheks  v.  HOBART  and  Others. 

(3  Myl.  &  Keen,  169—182 ;  S.  C.  Cooper  temp.  Brough.  333;  3  L.  J. 
(N.  S.)  Ch.  145.) 

Injunction,  at  the  instance  of  Parliamentary  Commissioners  for 
cleansing  and  improving  the  river  Witham  and  its  navigation,  and  the 
drainage  of  the  adjacent  lands,  against  the  erection  or  use  of  a  steam 
engine  by  Parliamentary  trustees  for  di*aining  a  pai'ticular  district, 
applied  for  on  the  ground  of  probable  damage  to  the  banks  of  the 
river,  into  which  an  increased  body  of  water  was  thereby  expected 
to  be  thrown,  and  also  on  the  ground  of  apprehended  injury  to  the 
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drainage  of  the  lands  within  the  jurisdiction  of  the  commissioners,  Eabl  of 

refused.  Ripon 

Principles  upon  which  the  Court  proceeds  in  interposing  by  injunction  „    *• 
between  public  companies  or  trustees  in  cases  of  apprehended  mischief 


or  niusance. 


The  bill  was  filed  by  the  general  commissioners  of  the  Witham 
navigation,  constituted  under  several  local  Acts  of  Parliament,  for 
the  purpose  of  draining  and  improving  the  fens  on  both  sides  of 
the  river  Witham,  in  the  districts  and  parishes  therein  described, 
and  for  restoring  and  maintaining  the  navigation  of  that  river 
from  the  city  of  Lincoln  downwards  to  the  sea.  After  setting 
out  the  substance  of  the  several  Acts  of  Parliament  (2  Geo.  III., 
48  Geo.  III.,  52  Geo.  III.,  and  10  Geo.  IV.),  and  the  powers  and 
authorities  which  were  vested  in  the  plaintiffs  by  virtue  of  those 
respective  Acts,  the  bill  stated,  that  by  another  local  Act 
(29  Geo.  III.,  afterwards  amended  by  2  Will.  IV.),  certain 
persons  were  appointed  trustees  for  embanking  and  draining 
the  fens  and  low  lands  situate  within  the  three  parishes  of 
Xocton,  Potter  Hamworth,  and  Bramston,  in  the  county  of 
Lincoln,  and  were  for  that  purpose  authorised  to  make  such 
banks,  cuts,  delphs,  drains,  and  tunnels  communicating  with 
the  river  Witham,  and  also  to  erect  such  engines  and  other 
works,  in,  through,  over,  and  upon  the  said  fens  and  low  lands 
as  should  be  necessary  for  draining  and  preserving  the  same, 
without  the  control  of  any  persons  whomsoever,  except  such 
control  as  might  be  vested  in  the  general  commissioners  of  the 
Witham  navigation,  but  that  nothing  in  the  last-mentioned  Act 
(the  Xocton  Drainage  Act)  was  to  be  construed  so  as  to  prejudice 
or  obstruct  any  works  made  or  to  be  made  by  virtue  of  *the 
Witham  Navigation  Act,  or  to  alter  or  invalidate  the  powers  of 
the  commissioners  under  that  Act. 

The  bill  then  stated  that  the  defendants,  the  trustees  of  the 
Xocton  drainage,  intended,  and  were  proceeding  to  erect  and  use 
a  steam  engine,  in  the  parish  of  Nocton,  for  the  more  efifectually 
draining  and  preserving  the  low  lands  within  the  embankments 
from  injury  by  floods,  by  throwing  the  water  out  of  such  lands 
into  Nocton  delph ;  and  that  the  erection  of  such  steam  engine 
would  do  great  and  irreparable  injury  to  the  banks  of  the  river 
Witham  at  the  parts  therein  mentioned,  (being  the  banks  which 
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[  *171  ] 


the  plaintiffs,  as  such  commissioners  as  aforesaid,  were  bound  to 
preserve  and  keep  in  repair,)  and  would,  to  a  great  extent,  break 
down  and  destroy  the  same ;  whereby  the  low  lands  and  fens, 
the  drainage  of  which  was  provided  for  by  the  aforesaid  Acts  of 
the  2  and  62  Geo.  III.,  and  was  under  the  jurisdiction  of  the 
plaintiffs,  would  be  flooded  and  overflowed,  and  great  and 
irreparable  injury  would  be  done  thereto.  The  bill  then  charged 
that  windmills  only,  and  no  other  engines  had  theretofore  been 
used  for  throwing  off  the  water  from  the  lands  and  fens  under 
the  jurisdiction  of  the  Nocton  trustees,  into  the  delphs  and 
dykes  communicating  with  the  river  Witham;  and  that  by 
reason  of  the  variable  nature  of  the  wind  and  the  small  lift  of 
the  windmills,  the  periods  at  which  such  windmills  could  be 
effectually  used  were  very  uncertain,  and  generally  of  short 
duration ;  and  that  it  had  been  found  in  consequence,  that  on 
the  occasion  of  floods,  the  additional  body  of  water  thrown  into 
the  river  Witham  by  the  use  of  such  windmills  had  been  thrown 
into  the  same  by  slow  degrees  and  during  a  protracted  period  of 
time,  so  as  to  cause  only  a  small  increase  of  pressure  beyond  the 
usual  pressure  on  its  banks :  and  it  charged  that  by  the  erection 
and  use  of  a  steam-engine  the  additional  body  of  *  water  forced 
into  the  Witham  from  the  said  low  lands  would  be  forced  into 
the  same  in  a  much  shorter  space  of  time,  and  in  a  far  more 
uninterrupted  and  continuous  manner,  whereby  the  pressure  on 
the  banks  of  the  river  would  be  very  greatly  increased,  and 
their  strength  and  stability  greatly  damaged  or  endangered. 
The  bill  prayed  that  the  defendants,  the  trustees  of  the  Nocton 
drainage,  might  be  restrained  by  injunction  as  well  from 
erecting  as  from  using  any  steam  engines  for  the  purpose  of 
throwing  off  the  water  from  or  out  of  the  low  lands  within  the 
three  parishes  aforesaid,  or  any  parts  thereof,  into  the  delph  or 
drain  called  the  Nocton  delph,  or  into  any  other  delph,  drain, 
or  channel  communicating  directly  or  indirectly  with  the  river 
Witham ;  or  at  any  rate  from  using  any  steam  engine  for  the 
purpose  aforesaid,  so  as  in  any  manner  to  injure  the  banks  of 
the  said  river,  or  to  injure  or  interfere  with  the  draining  and 
improving  of  the  low  lands  and  fens  mentioned  and  comprised 
in  the  Act  of  Parliament  constituting  the  commissioners  of  the 
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Witham  navigation,  or  any  works  erected  or  performed  by  such 
commissioners. 

A  motion  was  now  made  in  the  terms  of  the  prayer  of  the 
bill.  Very  voluminous  affidavits  were  filed  on  both  sides,  chiefly 
with  reference  to  the  probable  effect  of  the  proposed  working  of 
a  st^am  engine  on  the  draining  of  the  lands  lying  lower  down 
the  Witham,  and  its  effect  in  throwing  an  increased  body  of 
water  into  the  river,  and  thereby  augmenting  the  pressure  upon 
its  banks.  The  general  character  and  purport  of  the  affidavits 
are  stated  in  the  judgment. 


Earl  of 

RiPON 

V. 

HOBABT. 


3/r-  Pepys,  Mr.  Knight,  and  Mr,  Sjmrrier,  for  the  motion. 

The  Attorney-General  (Sir  W.  Home),  Sir  E.  Sugden,  Mr. 
Kindersley,  and  Mr.  W.  C.  L.  Keene,  contra  : 

The  motion  was  resisted  chiefly  upon  three  grounds ;  first,  [  172  ] 
that  the  case  of  probable  mischief  was  not  sufficiently  made 
out  upon  the  affidavits;  secondly,  that  even  if  it  were,  the 
Court  never  had  interfered  and  never  would  interfere  upon  its 
own  mere  speculation  or  conjecture  of  probable  danger,  especially 
in  a  case  where  the  injury,  if  any,  was  not  of  a  private  but  a 
public  kind;  and,  thirdly,  that,  even  if  the  two  prior  points 
were  conceded,  still  the  plaintiffs  had  been  guilty  of  such  laches 
in  applying  to  the  Court  to  stop  the  defendants'  proceedings, 
that  the  Court  would  not  now  interpose.     ♦     *     * 

The  Lord  Chancellor  :  Jan.  2t). 

This  was  an  application  by  the  general  commissioners  of  the 
Witham  navigation  for  an  injunction  to  restrain  the  Nocton 
trustees  from  erecting  or  using  any  steam  engine  or  engines  for 
throwing  off  the  water  from  the  low  lands  of  the  three  parishes 
under  their  management,  into  any  drains  communicating 
directly  or  indirectly  with  the  river  Witham;  or,  in  the 
alternative,  from  using  any  such  engine  thus  throwing  off  the 
water,  so  as  in  any  manner  to  injure  the  banks  of  the  river 
Witham,  or  interfere  with  the  drainage  of  the  lands  lying 
lower  down  the  river  than  the  Nocton  lands. 

The  second  branch  or  alternative  of  the  motion  may  easily        [  173  ] 
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Earl  of      be  disposed  of  in  the  outset.     There  is  now  before  the  Court 
r,  a  mass  of  afl&davits  and  eounter-afl&davits,  extendinj^  to  seven 

HoBAET.  gg^g^  g^jj^  containing  the  representations  of  opinions,  with  the 
facts  or  alleged  facts  and  reasons  on  which  they  rest,  formed  by 
skilful  professional  men  as  well  as  other  persons,  chiefly  directed 
to  determine  this  question — whether  any  use  that  can  be  made 
of  the  engine  erecting  by  the  Nocton  trustees  will  prove  detri- 
mental to  the  navigation  of  the  Witham.  That  engine  is  of 
forty-horse  power,  and  equal  to  twenty-seven  windmills,  and 
capable  of  raising  the  water  nine  feet  instead  of  four,  the  height 
to  which  it  is  now  lifted ;  and  there  are  about  as  many  witnesses 
to  support  the  one  side  of  this  question  as  the  other.  Nay,  it 
would  be  easy  to  find  respectable  testimony  among  the  witnesses 
for  the  defendants  which  would  go  far  to  prove  that  there  was 
hardly  any  steam  power  which  could  injure  the  navigation; 
while  the  evidence  for  the  plaintiffs  would  justify  the  Court  in 
concluding  that  hardly  any  change  could  be  made  in  the  power 
at  present  used  without  damage  to  the  river  works  and  the 
drainage  of  the  lower  lands. 

[In  illustration  of  this  diversity  of  opinion,  his  Lordship  here 
referred  to  a  few  of  the  statements  contained  in  some  of  the 
afl&davits,  and  then  continued  :] 

•The  conflict  of  these  opinions  is  undeniable,  and  evinces  the 
impossibility  of  any  one  being  able  to  tell  before-hand  whether 
any  given  change  proposed  to  be  made  is  or  is  not  such  as  in 
any  manner  to  injure  the  banks  of  the  Witham,  and  interfere 
with  the  drainage  of  the  lower  lands.  What  purpose  then 
could  such  an  injunction  serve,  as  the  second  alternative  of  the 
motion   describes?     It  would   give  no  information, — it  would 

[  •174  ]  ^prescribe  no  rale  or  limits  to  the  defendants ;  it  could  not  in 
any  manner  of  way  be  a  guide  to  them,  if  it  did  not  operate  as 
a  snare.  It  would  in  reality  amount  to  nothing  more  than  a 
warning  that,  if  they  did  any  thing  which  they  ought  not  to  do, 
they  would  be  punished  by  the  Court;  but  it  would  leave  to 
themselves  to  discover  what  was  forbidden  and  what  allowed. 
If,  after  receiving  such  a  warning,  they  acted  upon  the  opinion 
of  impartial  and  experienced  professional  men,  and  yet  some 
damage  followed,  this  Court  could  not  visit  them  very  severely. 
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The  parties  injured  might  then,  indeed,  recover  damages  at  law, 
having  leave  to  sue ;  but  so  they  may  of  course  recover  damages 
if  no  injunction  be  granted,  and  without  asking  the  Court's 
leave  to  sue. 

I  can  see  no  ground  whatever,  therefore,  for  granting  an 
injunction  of  this  description,  which  fails  in  the  very  point 
that  forms  the  ground  of  the  relief, — the  preventing  irreparable 
mischief.  In  the  present  case,  till  the  event  happens  no  man 
can  take  upon  himself  to  say  with  confidence,  upon  such 
evidence  as  is  here  brought  forward,  whether  or  not  mischief 
will  happen  from  any  given  change  of  machinery,  so  long  at 
least  as  that  change  does  not  go  to  a  length  so  great  as  to  be 
extravagant,  and  to  which  no  one  supposes  the  defendants  could 
think  of  proceeding. 

But  it  may  be  said  that  the  uncertainty,  the  ignorance  in 
which  the  party  will  necessarily  be,  and  the  risk  he  will  run  of 
being  in  contempt  should  the  event  prove  his  operations  to  be 
injurious,  will  prevent  him  from  doing  any  thing ;  he  will  follow 
the  homely  maxim  of  standing  still  in  the  dark,  or  of  doing 
nothing  when  he  knows  not  what  to  do.  Then,  if  so,  this  is 
obtaining  the  first  of  the  two  alternatives,  under  colour  of 
asking  the  second;  for  it  makes  the  injunction  amount  to  a 
restrainuQg  *from  erecting  or  using  any  steam  engine  at  all; 
and,  undoubtedly,  if  such  would  be  the  consequence,  as  it  very 
possibly  might,  of  the  qualified  restraint,  it  is  far  better  to 
grant  the  injunction  openly,  directly,  and  in  plain  terms,  that 
is,  to  prohibit  all  such  works  at  once  by  granting  the  first 
alternative. 

Let  us  then  consider  whether  or  not  such  an  injunction  ought 
to  go, — ^an  injunction  to  prevent  the  erecting  or  using  of  steam 
engines.  To  this  an  objection  has  all  along  struck  me  as 
important,  and,  indeed,  decisive  of  the  whole  question.  The 
thing  sought  to  be  restrained  is  not  in  itself  injurious  or 
noxious,  but  a  thing  which  may  or  may  not  be  so,  namely,  the 
erection  of  steam  engines,  against  which  an  injunction  is  prayed, 
because  it  is  apprehended  that  the  working  of  those  engines  will 
injure  the  navigation  of  the  inferior  districts.  The  intention  to 
erect  the  engines  is  not  denied.    Notice  was  formally  given  of  it. 
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But  the  erection  of  the  engmes  is  not  the  doing  of  the  damage  ; 
it  may  give  the  Nocton  trustees  a  power  of  mischief  with  which 
their  present  machinery  does  not  arm  them ;  it  may  put  into 
their  hands  an  instrument  w4th  which  they  may  be  enabled  to 
work  mischief ;  but  can  this,  with  any  correctness,  be  said  to  be 
in  itself  damage  ?  There  is  nothing  strained  in  the  supposition 
that  they  may  raise  by  steam  only  so  much  water  as  they  now 
raise  by  wind  power ;  that  is,  they  may  never,  in  the  course  of 
any  day,  raise  more  water ;  though,  from  the  gi'eater  excellence 
of  the  engine,  its  more  entire  obedience  to  control,  and  its  more 
equable  effect,  they  may  be  enabled  to  work  at  all  times  when 
its  services  are  wanted,  and  possibly  to  drain  off,  in  the  course 
of  a  year  or  a  month,  a  much  greater  body  of  water,  but  to 
draw  it  off  without  the  possibility  of  damage  to  any  one ;  and, 
in  like  manner,  if  the  raising  the  water  *to  a  height  beyond 
what  can  now  be  gained  is  the  cause  of  mischief,  it  is  not 
certain  that  they  will  so  raise  it. 

If,  indeed,  this  be  a  work  which  not  only  gives  the  power  of 
doing  mischief,  but  cannot  be  used,  or  can  hardly,  in  the 
common  course  of  things,  be  used  without  working  mischief; 
if,  in  short,  it  be  a  thing  which  can  scarcely  be  used  without 
being  abused,  the  case  comes  to  be  very  different.  For,  in 
matters  of  this  description,  the  law  cannot  make  over-nice 
distinctions,  and  refuse  the  relief  merely  because  there  is  a 
bare  possibility  that  the  evil  may  be  avoided.  Proceeding  upon 
practical  views  of  human  affairs,  the  law  will  guard  against 
risks  which  are  so  imminent  that  no  prudent  person  would  incur 
them,  although  they  do  not  amount  to  absolute  certainty  of 
damage.  Nay,  it  will  go  further,  according  to  the  same  practical 
and  rational  view,  and,  balancing  the  magnitude  of  the  evil 
against  the  chances  of  its  occurrence,  it  will  even  provide  against 
a  somewhat  less  imminent  probability  in  cases  where  the 
mischief,  should  it  be  done,  would  be  vast  and  overwhelming. 
Accordingly,  if  it  appeared  that  the  works  in  question  could 
hardly  be  used  without  damage  to  the  inferior  districts,  I  might 
hold  that  erecting  them  was,  in  itself,  a  beginning  of  injury, 
though  there  might  be  a  possibility  of  otherwise  using  them ; 
and  if  the  damage,  should  it  happen  at  all,  were  the  destruction 
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engines  being  injuriously  worked.  Hobart. 

But  upon  carefully  examining  the  evidence,  and  indeed  it 
might  be  enough  to  say,  upon  attentively  considering  the  nature 
of  the  case,  the  kind  of  works  and  of  working  in  question,  and 
the  sort  of  mischief  apprehended,  *there  is  no  reason  for  holding  [  •177  ] 
that  the  danger  is  either  certain  or  very  imminent,  or  that 
mischief  of  a  very  overwhelming  nature  is  likely  to  be  suddenly 
done ;  or  indeed  that  any  serious  injury  can  be  done,  without 
time  being  afforded  for  coming  to  the  Court  with  a  case  free 
from  the  present  defects. 

I  shall  not  enter  into  the  particulars  of  the  evidence,  as  I 
agree  with  his  Honour,  the  Vice-Chancellor,  in  the  conclusion 
to  which  he  came.  But  I  cannot  help  remarking  that  some 
securitv*  is  afforded  by  the  very  nature  of  the  engines  complained 
of,  the  use  of  which  is  the  ground  of  the  plaintiffs'  apprehen- 
sion. If  the  steam  engine  is  of  far  greater  power  than  the  old 
machinery,  it  is  also  far  more  easily  controlled.  It  may  be  an 
instrument  of  mischief  beyond  any  that  the  present  number  of 
windmills  could  produce;  but  its  force  is  so  perfectly  manageable, 
that  they  who  work  it,  and  not  the  engine,  will  be  to  blame  if 
mischief  ensues.  What  is  the  necessary  inference?  Plainly 
this;  first,  that  the  engines  which  are  objected  to  do  not 
unavoidably,  and  as  it  were  of  themselves,  and  merely  because 
they  are  made  and  used,  produce  the  evil  apprehended,  but  that 
something  more  must  be  done  voluntarily  and  deliberately  by 
the  owners  beyond  the  mere  putting  of  them  in  motion ;  and 
next,  that  if  those  owners  do  act  thus,  and  find  that  actual 
damage  is  doing  or  beginning  to  be  done,  they  have  the  power 
of  instantly  stopping,  and,  by  the  adjustment  of  the  force  used, 
putting  an  end  to  the  evil ;  and  if  they  stop  it  not,  then  that  the 
other  party  may  apply  to  the  Court. 

To  such  an  application  there  will  then  be  no  possibility  of 
answering  that  the  expense  of  erecting  the  engine  was  already 
incurred,  and  that  this  ought  not  to  have  been  suffered  by  the 
commissioners;  for  the  present  *proceeding  has  given  suflScient       [  'ns  ] 
warning ;  and  besides,  if  the  ground  upon  which  this  injunction 
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HoBART.      qj  j|.  g^g  destroyed  the  navigation. 

If,  however,  that  ground  be  denied  or  deemed  insufficient,  and 
if  this  mischief  be  of  a  kind  which  consists  in  the  erection  of 
the  engine,  and  not  in  the  mode  of  working  it,  it  follows  that  it 
must  be  so  treated  throughout.  Have  the  plaintiffs  so  treated 
it  ?  Taking  that,  which  is  of  necessity  their  view  of  the  question, 
have  they  so  proceeded  as  to  give  them  a  right  to  the  assistance 
of  this  Court  ?    It  appears  to  me  that  they  have  not. 

[His  Lordship  then  stated  the  several  communications  which 
had  passed  between  the  Noctou  trustees  and  the  commissioners 
of  the  Witham  navigation,  and  the  different  steps  taken 
by  the  latter  with  a  view  to  oppose  the  intended  erections, 
and  proceeded:] 

The  result  of  the  whole  was,  that  the  question  could  not  come 
on  for  discussion  in  this  Court  before  the  20th  of  December  last, 
after  considerable  progress  had  been  made  in  the  works,  and 
sums  of  money  been  expended  upon  them,  independent  of 
contracts  being  entered  into  at  the  earlier  period.  The  danger 
apprehended  in  the  case  of  the  Birmingham  Canal  Company  v. 
Lloyd  (i)  was  one  of  a  very  serious  nature, — that  of  draining  off 
the  water  from  a  great  reservoir  of  the  canal:  and  yet  Lord 
Eldon  refused  the  injunction,  leaving  the  company,  as  he  said, 
**  to  take  their  chance  at  law,"  because  they  had  delayed  coming 
to  the  Court  till  two  years  after  notice  from  the  defendants. 
Here,  indeed,  the  delay  was  only  nine  months ;  but  there  was  a 
[  •ITS  ]  counter-notice  in  that  *case  as  well  as  in  this,  and  it  made  no 
difference  in  the  consideration  of  the  Court  as  to  the  party's 
laches.  Lord  Eldon  there  added,  ''  They  must  establish  their 
right  to  damages  at  law  before  I  ought  to  grant  this  injunction." 
So  that  he  held  their  delay  to  have  been  sufficient  to  deprive 
them  of  the  preventive  relief  altogether,  inasmuch  as  the  damage 
must,  in  great  part,  have  been  done  before  they  could  obtain  their 
verdict  and  again  come  to  this  Court.  But  the  conduct  of  the 
plaintiffs  here  gives  rise  to  the  further  remark,  that  in  a  case 
of  this  kind,  where  the  application  is  not  against  an  admitted 

(1)  11  R.  R.  245  (18  Ves.  515). 
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nuisance,  but  against  a  work  which  may  or  may  not  be  noxious 
according  to  circumstances,  the  party  alleging  mischief  has  no 
middle  course  between  coming  in  the  very  first  instance,  and 
waiting  until  he  can  satisfy  the  Court,  by  a  verdict  at  law,  that 
he  is  right  both  as  to  his  title  and  as  to  the  mischief. 

In  considering  more  generally  the  question  which  is  raised  b}' 
the  present  motion,  I  certainly  think  we  shall  not  go  beyond 
what  both  principle  and  authority  justify  if  we  lay  down  the 
rule  respecting  the  relief  by  injunction,  as  applied  to  such  cases, 
to  be  this:  If  the  thing  sought  to  be  prohibited  is  in  itself  a 
nuisance,  the  Court  will  interfere  to  stay  irreparable  mischief, 
without  waiting  for  the  result  of  a  trial;  and  will,  according 
to  the  circumstances,  direct  an  issue,  or  allow  an  action,  and, 
if  need  be,  expedite  the  proceedings,  the  injunction  being  in 
the  meantime  continued.  But  where  the  thing  sought  to  be 
restrained  is  not  unavoidably  and  in  itself  noxious,  but  only 
something  which  may,  according  to  circumstances,  prove  so, 
the  Court  will  refuse  to  interfere  until  the  matter  has  been 
tried  at  law,  generally  by  an  action,  though,  in  particular 
cases,  an  issue  may  be  directed  for  the  satisfaction  of  the 
Court,  where  an  action  could  not  be  framed  so  as  to  meet 
the  question. 

The  distinction  between  the  two  kinds  of  erection  or  operation 
is  obvious,  and  the  soundness  of  that  discretion  seems  undeniable 
which  would  be  very  slow  to  interfere  where  the  thing  to  be 
stopped,  while  it  is  highly  beneficial  to  one  party,  may  very 
possibly  be  prejudicial  to  none.  The  great  fitness  of  pausing 
much  before  we  interrupt  men  in  those  modes  of  enjoying  or 
improving  their  property  which  are  piimd  facie  harmless,  or 
even  praiseworthy,  is  equally  manifest ;  and  it  is  always  to  be 
Iwme  in  mind  that  the  jurisdiction  of  this  Court  over  nuisance 
by  injunction  at  all  is  of  recent  growth,  has  not  till  very  lately 
been  much  exercised,  and  has  at  various  times  found  great 
reluctance  on  the  part  of  the  learned  Judges  to  use  it,  even  in 
cases  where  the  thing  or  the  act  complained  of  was  admitted  to 
be  directly  and  immediately  hurtful  to  the  complainant.  All 
that  has  been  said  in  the  cases  where  this  unwillingness  has 
appeared,  may  be  referred  to  in  support  of   the  proposition 
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which  I  have  stated;  as  in  The  Attorney-General  v.  iVu7/o/{i), 
The  Attorney-General  v.  Cleaver  (2),  an  Anonymous  case  (3)  before 
Lord  Thurlow,  and  others.  It  is  also  very  material  to  observe, 
what  is  indeed  strong  authority  of  a  negative  kind,  that  no 
instance  can  be  produced  of  the  interposition  by  injunction  in 
the  case  of  what  we  have  been  regarding  as  eventual  or  con- 
tingent nuisance.  But  some  authorities  approach  very  near  the 
ground  upon  which  I  have  relied:  Lord  Hardwickb,  in  The 
Attorney-General  v.  Douffhty  (4),  speaks  of  a  plain  case  of  nuisance 
as  contradistinguished  from  others,  and  as  entitling  the  Court  to 
grant  an  injunction  before  answer. 

Lord  Eldon  at  one  time  appeared  to  think  that  there  was  no 
instance  of  an  injunction  to  restrain  "^a  nuisance  without  a  trial. 
But  though  this  cannot  now  be  maintained,  it  is  clear  that  in 
other  cases  where  there  appeared  to  be  a  doubt,  as  in  Chalk  v. 
Wyattip)^  the  injunction  was  said  only  to  be  granted  because 
damages  had  been  recovered  at  law. 

The  course  which  has  been  pursued  at  law,  with  respect  to 
different  kinds  of  obstructions  and  other  violations  of  right, 
furnishes  a  strong  analogy  of  the  same  kind.  Lord  Hale,  in  a 
note  to  Fitzherbert's  Natura  Brevium(6),  speaking  of  a  market 
held  in  derogation  of  a  franchise,  says,  that  if  it  be  kept  on  the 
same  day  it  shall  be  intended  a  nuisance,  but  if  it  be  on  another 
day  it  shall  be  put  to  issue  whether  it  be  a  nuisance  or  not: 
and  the  case  of  Yard  v.  Ford  (7)  seems  to  recognise  the  same 
distinction. 

Upon  this  view  of  the  question,  then,  it  seems  impossible  to 
grant  the  injunction.  But,  adverting  to  the  circumstances  of 
the  case,  the  conduct  of  the  parties  both  before  and  since  the 
cause  came  into  Court,  and  the  conflict  of  opinion  among  the 
professional  men,  which  the  evidence  unquestionably  discloses, 
the  inclination  of  the  Court  would  naturally  be  this,  inde- 
pendently of  the  objection  to  which  I  have  mainly  adverted. 
There  can  be  no  satisfactory  way  of  determining  on  which  side 


(1)  10  R.  E.  186  (16  Ves.  338). 

(2)  ISVes.'ill:  8eel8R.R.  159, /^. 

(3)  1  Ves.  Jr.  140. 

(4)  2  Ves.  Sen.  453. 


(5)  3  Mer.  688. 

(6)  184,  w.  (6). 

(7)  2  Saund.  172. 
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the  true  opinion  lies  without  actual  experience.    A  trial  at  law      Eabl  op 
might,  probably  would,  by  the  examination  of  witnesses,  and  r.  ^ 

the  view  afforded  to  the  jury  in  the  company  of  skilful  and  Hobart. 
experienced  x>ersons,  throw  important  light  upon  the  subject. 
Nevertheless,  the  only  means  of  attaining  certainty,  amidst  the 
discrepancy  of  learned  opinions,  is  actual  experience.  If  the 
waiting  for  that  might,  by  any  *proximate  possibility,  occasion  [  •182  ] 
such  irreparable  and  extensive  damage  as  some  of  the  witnesses 
.s))eak  of,  the  inducement  would  be  strong  to  grant  an  injunction 
in  the  meantime.  But,  upon  the  whole  result  of  the  evidence, 
there  does  not  appear  to  be  such  a  reasonable  ground  of  appre- 
hension as  imperatively  to  call  for  this  course  here.  If  that  be 
so,  the  consequences  of  granting  the  injunction  are  then  to  be 
regarded.  These  are  by  no  means  to  be  compared  with  the 
consequences  of  shutting  up  a  colliery  or  other  mine  which  may 
be  flooded,  or  a  trading  concern  which  may,  from  its  nature,  be 
destroyed  for  ever,  if  suspended  for  a  month.  Nevertheless 
they  are  not  to  be  put  out  of  view.  The  engines  have  been 
erected,  and  the  order  would  prevent  them  from  working,  and 
that  too  after  the  money  had  been  invested  in  their  construction, 
in  consequence  of  the  plaintiflfs  having  from  October  to  February 
done  nothing  but  repeat  a  notice,  and  nothing  at  all  from  that 
notice  till  June,  although  aware  in  September  of  the  intention 
to  build  the  engines,  and  not  apprised  afterwards  by  any  act  or 
any  communication  that  the  intention  was  abandoned. 

All  this  leads  to  the  conclusion  that  things  should  be  suffered 
to  continue  as  they  now  are. 

His  Lordship  concluded  his  judgment  by  refusing  the  motion, 
and  by  recommending  that  the  parties  should  agree  to  refer  the 
matters  in  question  to  some  individual  of  respectability  and  skill 
resident  on  the  spot,  to  whom  might  be  intrusted  the  discretion 
of  directing  at  what  times  the  working  of  the  proposed  new 
machinery  should  be  relaxed  or  suspended,  and  who  might  be 
the  person  to  determine  whether  the  application  to  the  Court 
should  be  renewed. 

A  subsequent  application  for  an  issue  was  also  refused. 
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a  power,  has  been  held  to  be  made  in  execution  of  that  power, 
though  no  direct  reference  is  made  to  the  power.  Such  is  the 
principle,  and  it  goes  the  full  length  of  the  present  case. 

But  doubts  have  been  in  one  or  two  instances  expressed  as 
to  the  effect  of  any  dealing  whereby  a  general  engagement  only 
is  raised,  that  is,  where  she  l)ecomes  indebted  without  executing 
any  written  instrument  at  all. 

[His  Lordship  here  referred  to  some  cases  on  this  point 
which  are  now  obsolete,  and  continued  as  follows :] 

I  own  I  can  perceive  no  reason  for  drawing  any  such  distinction. 
If,  in  respect  of  her  separate  estate,  the  wife  *is  in  equity  taken 
as  Btfeme  soU^  and  can  charge  it  by  instruments  absolutely  void 
at  law,  can  there  be  any  reason  for  holding  that  her  liability, 
or,  more  properly,  her  power  of  affecting  the  separate  estate 
shall  only  be  exercised  by  a  written  instrument?  Are  we 
entitled  to  invent  a  rule,  to  add  a  new  chapter  to  the  Statute 
of  Frauds,  and  to  require  writing  where  that  Act  requires  none  ? 
Is  there  any  equity,  reaching  written  dealings  with  the  property, 
which  extends  not  also  to  dealing  in  other  ways,  as  by  sale  and 
delivery  of  goods  ?  Shall  iiecessary  supplies  for  her  maintenance 
not  touch  the  estate,  and  yet  money  furnished  to  squander  away 
at  play  be  a  charge  on  it,  if  fortified  by  a  scrap  of  writing  ?  No 
such  distinction  can  be  taken  upon  any  conceivable  principle. 


1834. 
Jan,  20. 

BolU  Cavrf, 

Leach,  M.K. 
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BUTLEE  V.  BUSHNELL(l). 

(3  Myl.  &  Keen.  232—236;  S.  C.  3  L.  J.  (N.  S.)  Ch.  139.) 

A  testator  bequeathed  part  of  the  residue  of  his  property  to  trustees, 
in  trust  for  his  daughters  during  their  lives,  and  after  their  respective 
deceases,  for  their  children,  and  in  case  there  should  be  no  children  of 
his  daughters  resi>ectively,  in  tnist  for  such  jwraon  or  jiei*8on6  as  should 
happen  to  be  his  next  of  kin  according  to  the  Statute  of  Distributions : 
Held,  that  upon  the  death  of  a  daughter,  who  survived  the  testator, 
without  issue,  her  shaix)  went  to  the  pei'sons  who  wei'e  the  testator  s 
next  of  kin  at  her  death. 

John   Butler,  by  his  will,  dated  the   19th  of  June,  181(5, 
bequeathed  his  residuary  personal  estate  to  Henry  Dibbin  and 


(1)  It  is  scarcely  probable  that  this 
case  would  now  be  followed.  See  the 
note  to  Bridcn  v.  Hewlett,  39  R.  R. 


14G  (2  My.  &  K.  90),  and  the  aises 
there  cited. — 0.  A.  S. 
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John  Bushnell,  whom  he  appointed  his  executors,  upon  trust       Butler 

to  invest  the  same  in  Government  or  real  securities,  and  out    bushnell. 

of  the  dividends  and  interest  thereof  to  pay  to  each  of   his 

daughters,  Hannah,  Maria,  and  Caroline,  the  yearly  sum  of  50Z., 

so  long  as  they  should  respectively  reside  and  live  with  their 

mother,  and   remain   unmarried;   and  in  case  they,  or  either 

of  them,  should  not  so  reside  with  their  mother,  then  the  yearly 

sum  of   100/.  each;   and  as  to  the  rest  and  residue  of  such 

dividends  and  interest,  in  trust  to  pay  the  same  to  his  wife, 

Hannah  Butler,  during  her  natural  life,  or  during  such   time 

as  she  should  continue  a  widow,  to  be  by  her  applied  for  the 

maintenance  of  herself,  and  the  maintenance  and  education  of 

his  son,  John  Butler,  and  his  daughters,  Hannah,  Maria,  and 

Caroline ;  but  in  the  event  of  the  marriage  of  his  wife  after  his 

decease,  in  trust  out  of  the  dividends  and  interest,  to  pay  her 

an  annuity  of  20Z.  by   half-yearly  payments;   and  after  the 

decease,  or  after  such  marriage,  and  during  the  remainder  of 

the  life  of  his  wife,  in  trust  for  his  son,  John  Butler,  and  his 

daughter  Sarah,  the  wife  of  the  defendant  Bushnell,  and  his 

daughters,  Hannah,  Maria,  and  Caroline,  in  equal  shares  and 

proportions,   except  as   to   the   share   of    his  daughter   Sarah 

Bushnell,  whose  share  he  directed  should  be  less  by  the  sum 

of  3,000/.  than  the  share  of  either  of  his  other  daughters,  having 

given  her  that  sum  on  her  marriage ;  and  as  to  the  share  of  his 

son,  John  Butler,  in  trust  to  pay  the  interest  and  dividends  for 

his  maintenance  till  *he  should  attain  the  age  of  twenty-one,       [  '2^33  ] 

and,  on  his  attaining  twenty-one,  to  transfer  the  same  to  his  son 

to  his  own  use ;  and  as  to  the  respective  shares  of  his  daughters, 

to  pay  the  interest  to  them  respectively  during  their  or  her  lives 

or  life,  to  their  separate  use,  and  after  their  respective  deceases, 

in  trust  for  the  benefit  of  their  children  as  therein  mentioned ; 

and  in  case  there  should  be  no  child  or  children  of  his  daughters 

respectively,  or  if  such  child  or  children,  being  a  daughter  or 

daughters,  should  die  under  the  age  of  twenty-one  without  being 

married,  or,  being  a  son  or  sons,  should  die  under  the  age  of 

twenty-one  years,  then  in  trust  for  such  person  or  persons  who 

should  happen  to  be  his  (the  testator's)  next  of  kin  according 

to  the  Statute  of  Distributions. 
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Butler  The  testator  died  leaving  the  five  children  named  in  his  will. 

BusHNELL.  The  bill  was  filed  for  the  administration  of  the  testator's 
estate  by  Maria  Butler,  and  Caroline  Butler,  an  infant,  by 
Maria  Butler,  her  sister  and  next  friend,  against  John  Bushnell, 
the  surviving  executor,  the  widow,  and  the  other  children  of  the 
testator,  and  other  parties  interested  under  the  will. 

The  usual  decree  was  taken  at  the  hearing,  and  before  the 
cause  came  on  to  be  heard  for  further  directions  on  the  Master's 
report,  Maria  Butler  died  without  having  been  married.  The 
suit  was  revived,  and,  by  the  minutes  as  they  were  submitted 
to  the  Court  at  the  hearing  on  further  directions  in  the  revived 
suit,  it  was  assumed  that  the  next  of  kin  at  the  testator's  death 
were  entitled  to  the  share  of  Maria  Butler;  but  the  Master 
OP  THE  Bolls  having  expressed  a  doubt  whether  the  next  of  kin 

[  'zsi  ]  of  the  testator  at  the  death  of  Maria  *Butler  might  not  be 
entitled,  the  cause  was  directed  to  stand  over,  and  now  came 
on  to  be  argued  as  to  that  point. 

Mr.  Garratty  for  the  plaintiff,  Caroline  Butler,  submitted 
that  the  probable  intention  of  the  testator  was  that,  in  case  of 
the  death  of  any  one  of  his  daughters  without  a  child,  her  share 
should  go  to  the  person  or  persons  who  might,  upon  the  happening 
of  such  contingency,  be  his  next  of  kin :  Jones  v.  Colbeck  (i)  and 
Birdv.  Wood  (2).] 

Mr.  Citing,  for  defendants  in  the  same  mterest  with  the 
plaintiff. 

Mr.  Wright,  for  John  Butler,  the  son,  and  the  administrator 
of  Maria  Butler,  contended  that  there  was  nothing  in  this  will 
to  shew  that  the  testator  intended  any  other  persons  to  take 
under  the  ultimate  limitation  than  those  persons  who  should 
be  his  next  of  kin  at  the  time  of  his  death :  *  *  Holloaay 
V.  Holloway  (3),  Doe  d.  Garner  v.  Lawson  (4),  Elmsley  v. 
Young  (5). 

(1)  6  R.  R.  207  (8  Ves.  38),  (3)  5  R.  R.  81  (o  Ves.  399). 

(2)  25  R.  R.   238  (2   Sim.   &   St.  (4)  7  R.  R.  454  (3  East,  278). 
400).  (5)  39 R.  R.  353(2My.  &K.  82, 780). 
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The  Master  of  the  Rolls:  Butler 

In  this  case  the  testator  gives  to  his  daughter  Maria  Butler  Bubhnbll. 
a  certain  portion  of  his  residuary  property,  subject  to  the  life  ^  ^^  ^ 
interest  of  his  widow,  for  her  life,  and  after  her  decease  for  her 
children;  and  he  directs  that,  in  case  she  should  die  without 
children,  then  the  share  of  the  property  given  to  her  should 
go  to  such  person  or  persons  as  should  happen  to  be  his  next 
of  kin ;  and  the  question  is,  who  are  entitled  to  take  under  that 
gift  The  parties  had  assumed  that  the  next  of  kin  here  intended 
were  necessarily  the  next  of  kin  at  the  death  of  the  testator, 
but  it  appeared  to  me  very  doubtful  whether  the  construction 
thus  assumed  was  the  right  one,  and  I  called  the  attention  of 
counsel  to  that  point,  that  it  might  be  argued  before  me. 

In  the  case  of  Elmsley  v.  Young,  which  was  recently  before 
the  Court,  I  took  occasion  to  examine  very  fully  all  the  authorities 
on  this  point,  and  I  then  referred  to  a  case  of  Briden  v.  Hewlett  (i ), 
which  in  the  language  used  by  the  testator  resembles  the  present 
case.  One  of  the  propositions  then  laid  down  by  me  was,  that 
where  a  testator  gives  property  over  to  his  next  of  kin,  after  the 
death  of  a  tenant  for  life  without  issue,  the  Court  must  look 
At  the  whole  will  to  ascertain  who  are  the  next  of  kin  intended 
by  the  testator  to  take.  In  Eluisley  v.  Young  the  ultimate 
limitation  was  made  expressly  to  those  persons  who  should  be 
the  settlor's  next  of  kin  at  his  death,  so  that  there  could  be  no 
question  that  the  tenant  for  life  who  answered  that  description 
was  entitled.  In  Briden  v.  Heuiett  there  was  no  express  designa- 
tion of  the  next  of  kin  at  the  death  of  the  testator,  but  the  gift 
was  to  the  testator's  widow  *for  her  life,  with  remainder  as  she  [  •236  ] 
should  appoint,  and  in  default  of  appointment  to  such  person 
or  ])ersons  as  would  be  entitled  by  virtue  of  the  Statute  of 
Distributions ;  and  I  was  of  opinion,  looking  to  the  intention  of 
the  testator  to  be  collected  from  the  whole  will,  that  the  testator 
meant  his  next  of  kin  living  at  the  death  of  the  tenant  for  life. 

WTiere  a  testator  gives  property  to  a  person  for  life  with 
remainder  to  his  children,  and  if  he  should  die  without  children, 
then  over  to  his  next  of  kin,  it  is  not  a  probable  intention  that 

(1)  39  R.  R.  146  (2  My.  &  K.  90). 
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Butler 
bushnbll. 


he  should  mean  to  include,  as  one  of  his  next  of  kin,  the  person 
upon  whose  death  without  issue  he  has  expressly  directed  that 
the  property  should  go  over.  In  looking  to  the  cases,  it  api)ear& 
to  me  that  the  Court  always  considers  whether  the  words  of 
limitation  are  words  of  present  intention,  so  that  they  are 
intended  to  take  effect  as  soon  as  the  testator's  next  of  kin, 
living  at  his  death,  are  ascertained;  or  whether  they  import 
a  future  period,  and  are  referable  to  the  event  upon  which  the 
gift  over  is  to  take  effect.  The  words  '*  such  persons  as  shall 
hap2)en  to  be  my  next  of  kin,"  or  "such  persons  as  shall,  or 
should  be  my  next  of  kin,"  indicate  an  intention  to  confine  the 
gift  to  such  persons  as  shall  answer  the  description  of  the 
testator*s  next  of  kin  at  the  death  of  the  tenant  for  life.  I  am 
of  opinion,  therefore,  in  this  case  that  it  was  the  intention  of  the 
testator  that  the  share  of  Maria  Butler  should,  upon  her  death 
without  issue,  vest  in  such  persons  as  should  then  be  his  next 
of  kin. 


1834. 
Feb,  a. 

Leach,  M.ll. 
[  237  ] 


EAY   V.   ADAMS. 

(3  Myl.  &  Keen,  237-244.) 

Where  a  power  is  by  will  given  to  a  trustee,  which  he  neglects  to- 
execute,  the  execution  of  the  trust  devolves  ui)on  the  Court ;  but  if,  in 
the  events  which  happen,  the  intended  trustee  dies  before  the  time 
arrives  for  the  execution  of  the  trust,  and  the  trust  therefore  fails,  the 
testator  is  to  be  considered  as  having  so  far  died  intestate. 

[John  Higoinbotham,  by  his  will  dated  the  16th  of  May,  1812, 
devised  and  bequeathed  his  residuary  estate  and  effects  to  his 
wife  Lydia,  and  to  Benjamin  GriflSn  and  Robert  Hawkesley, 
their  heirs,  executors,  and  administrators,  upon  trust  to  convert 
the  same  and  invest  the  proceeds  in  their  names  in  the  purchase 
of  3  per  cent,  consolidated  Bank  Annuities,  and  to  pay  out  of  the 
dividends  thereof  to  his  said  wife  and  her  assigns  an  annuity 
of  lOOf.  during  her  life,  also  to  pay  to  his  son,  John  Daniel 
Higginbotham,  the  sum  of  2/.  2«.  weekly,  on  Monday  in  each 
week  during  his  life,  and  to  pa}'  other  annuities  as  therein 
mentioned;  and  upon  the  decease  of  his  said  son,  John  Daniel 
Higginbotham,  he  directed  the  stocks  and  funds  out  of  which  his 
said  annuity  of  2/.  2«.  per  \>eek  was  made  payable  to  be  sold. 
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and  the  produce  thereof,  after  deducting  all  costs  and  expenses  Bay 
attending  the  same,  to  be  paid  unto  his  said  wife,  "  not  doubting  adIms. 
hut  she  icill  dispose  of  the  sanie  for  the  benefit  of  such  of  my 
relations  as  may  stand  in  need.'*  In  case  the  residue  of  his 
©state  should  be  more  than  sufficient  to  provide  for  payment 
of  the  said  annuities,  he  gave  the  surplus  residue  to  his  said 
wife  for  her  own  use  absolutely,  and  he  thereby  nominated  and 
appointed  his  said  wife,  the  said  Benjamin  Griffin,  and  Bobert 
Hawkesley  joint  executors  of  his  will.] 

The  testator  died  soon  after  the  date  of  his  will,  leaving  Lydia        [  238  ] 
Higginbotham,  his  widow,  and  John  Daniel  Higginbotham,  his 
only  son,  surviving  him. 

The  will  was  proved  by  the  executors  named  therein,  who 
appropriated,  out  of  the  residue  of  the  testator's  estate,  a  sum 
of  8,640Z.  3  per  cent,  consolidated  Bank  Annuities  for  the  pay- 
ment of  the  weekly  sum  of  21.  28.  to  John  Daniel  Higginbotham ; 
and  also  set  apart  other  "^sums  of  stock  for  the  payment  of  [  *239  ] 
the  other  annuities  thereby  given] . 

Lydia  Higginbotham  survived  her  co-executors,  and  the  sums 
of  stock  so  appropriated  were  standing  in  her  name  at  lier 
decease.  She  died  in  the  year  1823,  in  the  lifetime  of  John 
Daniel  Higginbotham,  having  made  a  will,  dated  the  2nd  of 
October,  1823,  to  the  following  effect :  "I  give,  devise,  and 
bequeath  to  my  executors  hereinafter  appointed,  all  my  ready 
money,  securities  for  money,  debts  due  and  owing  to  me,  money 
in  the  public  stocks  or  funds,  and  all  and  singular  other  the 
property,  of  what  nature  or  kind  soever  the  same  may  be,  of 
which  I  may  die  possessed,  not  herein  by  me  specifically 
bequeathed,  upon  trust  that  my  executors  shall  and  do,  with 
all  convenient  speed  after  my  decease,  convert  into  money  all 
such  part  of  my  estate  and  effects  which  shall  not  be  already  so 
converted,  and  invest  the  same  in  the  public  stocks  or  funds, 
or  otherwise  upon  Government  securities,  for  the  purpose  of 
securing  and  paying  the  several  annuities  hereinafter  bequeathed; 
and  provided  the  monies  which  may  be  already  invested  at  the 
time  of  mj  decease  should  be  insufficient  for  that  purpose,  upon 
trust,  in  the  first  place,  to  pay  and  allow  to  John  Daniel 
Higginbotham,  the  son  of  my  late  husband,  the  sum  of  21.  28. 
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Hat         weekly  and  every  week  during  his  natural  life,  to  be  paid  to  him 

Adams.  every  Monday,  in  pursuance  of  the  will  of  my  late  husband, 
and  any  other  annuities  that  may  be  then  payable  under  the 
said  will,  and  upon  trust  to  pay  the  several  annuities  following." 
The  testatrix,  after  giving  several  annuities,  ^.disposed  of  the 
residue  of  her  estate  as  therein  mentioned,  and  appointed  Jacob 
Ray  and  John  Mackie  her  executors,  who  proved  the  will] . 

[  240  ]  None  of  the  legatees  named  in  the  will  of  Lydia  Higginbotham 

were  relations  of  the  testator,  John  Higginbotham,  except  John 
Daniel  Higginbotham. 

John  Daniel  Higginbotham  died  in  May,  1830,  leaving  WilUam 
Woodbridge  his  sole  next  of  kin,  and  next  of  kin  of  the  testator  ; 
and  having  made  a  will,  by  which  he  appointed  John  Clark 
and  his  wife  Susannah  Higginbotham  his  executors.  [William 
Woodbridge  died  intestate,  and  his  widow,  Catherine,  was  his 
administratrix. 

[  241  ]  The  bill  was  filed  by  Jacob  Ray  and  John  Mackie,]  for  the 

purpose  of  having  the  rights  and  interests  of  the  parties  m  the 
sum  of  3,640i.  3  per  cent.  Bank  Annuities,  which  had  been 
appropriated  for  the  payment  of  John  Daniel  Higginbotham's 
annuity,  declared  by  the  Court. 

i^Catherine  Woodbridge  was  made  a  party  by  supplemental  bill.^ 

The    only  question,   when  the  cause  came  on   for  further 

directions,  was  to  what  party  the  sum  of  3,640Z.  3  per  cent. 

Consols,  which  had  been  appropriated  for  the  payment  of  two 

guineas  a  week  to  John  Daniel  Higginbotham,  belonged. 

Mr.  Bickersteth  and  Mr.  Yonnge,  for  [the  plaintiffs;  the 
personal  representatives  of  Lydia  Higginbotham,  who 
were  also  two  of  her  residuary  legatees : 

The  testator  directs  the  stock  out  of  which  the  sum  of  two 
guineas  a  week  was  made  payable  to  be  sold  upon  the  decease 
of  his  son,  and  the  produce  to  be  paid  to  his  wife,  not  doubting 
that  she  would  dispose  of  it  for  the  benefit  of  such  of  his 
relations  as  might  stand  in  need.  He  seems  not  to  have 
contemplated,  and  at  any  rate  has  made  no  provision  for  the 
contingency  of  the  death  of  his  widow  before  his  son.  By  that 
[  '242  ]       event  it  *became  impossible  to  execute  the  trust  reposed  in  the 
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discretion   of   the  widow,  and  the  testator  has,  therefore,  died         Ray 
intestate  as  to  the  capital  sum  of  stock  out  of  which  the  annuity       adams. 
to  the  son  was  payable.     The  estate  of  the  widow  is  consequently 
entitled  to  one  third  part  of  the  3,640Z.  3  per  cent.  Consols. 

Mr.  Tinney  and  Mr.  CInng,  for  the  executors  of  John  Daniel 
Higginbotham,  the  son : 

The  testator  gives  to  his  wife  the  produce  of  the  fund  set  apart 
for  securing  the  annuity  to  his  son,  not  doubting  that  she  would 
dispose  of  the  same  for  the  benefit  of  such  of  his  relations  as 
might  stand  in  need.  This  is  a  trust  coupled  with  a  power  to  be 
executed  at  the  discretion  of  the  widow ;  and  as  the  widow  did 
not  live  to  exercise  that  discretion,  the  execution  of  the  trust 
devolves  upon  the  Court. 

The  only  question  is,  who  are  the  relations  to  whom  the  fund 
is  to  be  distributed ;  and  the  Court  has  in  similar  cases  decided, 
that  the  next  of  kin  of  the  testator  living  at  the  death  of  the 
person  failing  to  execute  the  power  are  entitled:  Harding  v. 
^7//»(i),  Crnivys  v.  Colman{2),  Cole  v.  ]Vade{3).  In  Cole  v. 
Wfide  the  Court  executed  the  trust  in  favour  of  the  next  of  kin 
at  the  death  of  the  testator ;  a  circumstance  which,  even  if  it 
essentially  distinguished  that  case  from  the  other  cases  cited, 
would  not  afifect  the  title  of  John  Daniel  Higginbotham  ;  but 
the  difference  is  only  apparent,  and  arose  from  the  testator's 
executors  having  been  the  parties  named  to  execute  the  trusts, 
and  from  there  being  no  preceding  *life-estate  to  require  a  [  •243  ] 
pf>stponement  of  the  period  of  distribution. 

Mr.  Wakefield,  for  [Catherine  Woodbridgej  the  representa- 
tive of  the  next  of  kin  at  the  death  of  John  Daniel 
Higginbotham : 

It  is  clear  that  it  was  not  the  intention  of  the  testator  that  the 
wife  should  exercise  the  discretion  vested  in  her  till  the  death 
of  the  son.  By  her  death,  therefore,  in  the  lifetime  of  the  son, 
the  power  was  gone;  and  the  next  of  kin,  living  at  the  death 
of  John  Daniel  Higginbotham,  were  entitled  ;  for  it  could  never 

;i)  4  R.  B.  3a4  (I  Atk.  409).  (:})  10  R.  R.  129  (16  Yes.  27). 

(2)  7  B.  K.  210  (9  Ves.  319). 


6^ 


1834.     CH.     3  MYL.  &  K.  243—244. 


R.R. 


Ray 

V, 

Adams. 


have  been  the  intention  of  the  testator  that  his  only  son,  or  his 
widow  and  son,  should  answer  the  character  of  "relations" 
among  whom  the  gift  was  to  be  distributed  by  his  widow  on  the 
death  of  his  son. 


Mr.  Pemherton  and  Mr.  Bethell,  for  Ann  Adams  and  Sarah 
Adams,  two  of  the  residuary  legatees  of  the  widow  [supported  the 
plaintiffs'  contention] . 

The  Master  of  the  Rolls  : 

Where  a  trustee  has  a  power  of  disposition  which  he  neglects 
to  execute,  the  execution  of  the  trust  devolves  on  the  Court : 
[  •244  ]  but  the  question  in  this  case  is,  whether,  *in  the  events  which 
have  happened,  the  trust  and  power  intended  for  the  widow  ever 
vested  in  her.  The  plain  intention  of  the  testator  was  that, 
after  the  death  of  his  son,  his  widow  should  dispose  of  the 
property  to  such  of  his  relations  as  then  stood  most  in  need 
of  it ;  but,  the  widow  dying  in  the  lifetime  of  the  son,  the  trust 
intended  never  vested  in  her,  but  entirely  failed.  The  testator 
has  in  fact,  therefore,  made  no  effectual  disposition  of  the 
property  after  the  death  of  his  son ;  and  he  is  to  be  considered 
as  having  in  that  respect  died  intestate,  and  the  fund  must  be 
divided  according  to  the  Statute  of  Distributions,  namely,  one 
third  to  the  representatives  of  the  widow,  and  two  thirds  to  the 
representatives  of  the  son. 


1834. 
March  20, 

Lonl 

BROnOHAU, 

L.C. 

[  245  ] 


GRANT  V.  YEA. 
In   the  Matter  of  YEA,  and  In  the  Matter  of  the 
Act  for  the  Abolition  of  Fines  and  Recoveries. 

(3  Myl.  &  KeeD,  245—247.) 

Order  made  by  the  Lord  Chancellou  as  protector  under  the  3  &  4 
Will.  IV.  c.  74,  to  enable  a  qutisi  tenunt  in  tail  in  remainder  of  a 
sum  of  Htock,  of  which  tbe  tenant  for  life  was  a  lunatic,  to  dispose  of 
the  fund. 

The  lunatic  was  tenant  for  life,  and  the  petitioner,  his  eldest 
son,  was  quasi  tenant  in  tail  in  remainder  of  a  sum  of  1,281/. 
3  per  cent.  Consols,  being  the  produce  of  certain  lands  which 
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had  been  sold  under  an  order  of  the  Court  in  a  cause,  and       ciRANT 
which  sum  was  declared  to  be  subject  to  the  same  uses  as  the         yea. 
lands  had  been  subject  to.     The  petition  prayed  that  the  Lord 
CHAKCELiiOR,  as  protector  under  the  Act  for  the  Abolition   of 
Fines    and    Becoveries,   would  concur   with   the  petitioner   in 
barring  the  estate  tail  and  the  ulterior  limitations  to  which  the 
stock  in  question  was  subject,  for  the  puq^ose  of  enabling  the 
petitioner  to  convert  the  stock  into  money,  to  be  applied  in  the 
purchase  of  a  commission  in  the  army. 

It  appeared  from  the  affidavit  made  in  support  of  the  petition 
by  the  lunatic's  brother-in-law,  who  was  committee  of  the  estate, 
that  the  lunatic  was  in  a  state  of  hopeless  lunacy ;  that  he  was 
possessed  of  landed  estates  of  the  value  of  2,500Z.  a  year,  and  of 
property  in  the  funds  yielding  an  annual  income  of  400Z. ;  that 
a  yearly  allowance  of  1,300Z.  was  made  to  his  wife  for  the  main- 
tenance of  the  lunatic ;  and  that  the  petitioner  who  was  a 
lieutenant  in  the  army  had  an  allowance  of  400;.  a  year  out  of  the 
estate;  that  the  purpose  to  which  the  principal  part  of  the  money 
in  question  was  to  be  applied  was  the  ^purchase  of  a  captain's  [  *24r>  ] 
commission  for  the  petitioner,  who  had  entered  the  army  with 
the  full  approbation  of  his  father,  and  who,  it  was  represented, 
had  now  a  favourable  opportunity  of  purchasing  a  step. 

Mr.  Rohei-tsoti,  in  support  of  the  petition,  stated  that  the 
application  was  made  to  the  discretion  of  his  Lordship,  under 
the  provisions  of  the  recent  Act  (3  &  4  Will.  IV.  c.  74),  and 
submitted  that  the  circumstances  of  the  case  were  such  as  would 
justify  the  Court  in  interposing  its  authority.  He  referred 
particularly  to  the  15th,  22nd,  33rd,  48th,  49th  and  71st  sections 
of  the  Act. 

Mr.  Treslove,  for  the  committee  of  tlie  estate  and  the  next 
of  kin,  and  Mr.  Hallett,  for  the  lunatic's  younger  brother,  who 
had  a  charge  upon  the  fund,  consented  to  the  application. 

The  LoBD  Chancellor  expressed  his  opinion  that  this  was  a 
case  which  fell  within  the  provisions  of  the  33rd  and  48tli 
sections  of  the  Act  referred  to,  and  that  the  circumstances  were 
such  as  to  justify  him  in  exercising  his  discretion. 
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r. 
Yea. 


Auguitt  2. 


[  •247  ] 


An  order  was  accordingly  made,  referring  it  to  the  Master  to 
inquire  and  state  whether,  under  the  limitations  in  the  settle- 
ment, the  stock  in  question  was  subject  to  be  laid  out  in  the 
purchase  of  land,  and  upon  what  uses,  and  who  would  be  entitled 
thereto  if  such  purchase  were  made,  and  whether  the  lunatic 
was  the  person  who,  if  he  were  of  sound  mind,  would  be  the 
protector  of  the  settlement  within  the  meaning  of  the  Act. 

The  Master  having  found  the  facts  stated  in  the  petition,  the 
Court  made  an  order  confirming  the  report,  and  directing  the 
stock  to  be  sold  and  the  produce  to  be  *paid  to  the  committee,  to 
be  applied  in  the  advancement  of  the  petitioner  in  the  army, 
and  that  the  petitioner's  allowance  out  of  his  father's  estate 
should  be  reduced,  to  the  extent  of  the  dividends  on  the  stock 
ordered  to  be  sold. 


1834. 
March  2i\. 

Lorcl 
BBOUOHAM. 

L.C.      • 
1885. 
March, 

Lord 
LYXDHURST, 

L.C\ 

1884. 

Jan.  31. 

Feb,  4. 

Itolls  C\mrt, 
Leach,  M.U. 

[  254  ] 


In  the  Matter  of  BLEWITT. 

(3  Myl.  &  Keen,  230—251.) 

;  Overruled  by  Lord  Cranworth,  L.  C,  and  the  Lords 
Justices  in  1855 — 6,  as  reported  in  6  De  G.  M.  &  G. 
187.— 0.  A.  S. ' 


TALBOT  V.  The  EAEL  of  EADNOR(l). 

(3  Myl.  &  Keen,  252—254.) 

The  legatee  of  a  house,  held  by  the  testator  on  a  lease  at  a  reserrod 
rent  higher  than  it  could  be  let  for  after  his  death,  cannot  reject  the  gift 
of  the  lease  and  retain  an  annuity  under  the  Tvill,  but  must  take  the 
benefit  cum  oncre, 

[In  this  case  a]  testator  bequeathed  a  leasehold  house  to  his 
sister,  Elizabeth  Ackerley,  and  he  also  bequeathed  to  her  an 
annuity  for  her  life.  The  rent  reserved  by  the  lease  was  higher 
than  the  house  would  let  for  at  the  time  of  the  decease  of  the 
iestator  ;  and,  upon  a  reference  to  the  Master  to  inquire  whether 


(1)  It  does  not  clearly  appear  from 
this  short  rejiort  that  the  gifts  were 
an  aggregate  bequest,  and  not  two 
separate  gifts  as  in  Syer  v.  (ihuhtuite 
(1885)  30  Ch.  D.  614.  According  to 
Liter  cases  it  is  doubtful  whether  tlu» 


onus  of  taking  the  lease  was  annexed 
to  the  benefit  given  by  the  will.  See 
///  re  Ilotchkyi  (1886)  32  Ch.  Div.  40S, 
418,  55  L.  J.  Ch.  546,  ob  L.  T.  110. 
-O.A.  S. 
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it  would  be  beneficial  for  the  testator's  estate  to  determine  the      Talbot 
lease  at  the  end  of  the  first  seven  years,  the  Master  found  that  it  thb  eabl  of 
would  be  beneficial,  and  directed  the  personal  representatives  to      Rai>no»- 
give  notice  to  the  lessor  to  that  effect. 

Mrs.  Ackerley,  the  legatee,  and  her  husband,  disclaimed  the 
gift  of  the  lease;  and  a  question  was  made  whether,  if  she 
disclaimed  the  lease,  she  could  retain  the  annuity,  as  she  ought 
not  to  be  allowed  to  reject  the  onerous,  and  retain  the  beneficial 
part  of  the  testator's  bequest. 

The  Master  of  the  Bolls  was  of  opinion  that,  as  it  was  the 
plain  intention  of  the  testator  that  his  estate  should  no  longer  be 
subject  to  the  rent  of  the  leasehold  house,  the  legatee  could  not, 
in  that  respect,  disappoint  his  intention,  and  retain  the  benefit 
given  by  his  will,  but  must  take  the  benefit  cum  onere. 


[  255  ] 


LESTUEGEON  v.  MAETIN.  3,8^*- 

(3  Myl.  &  Keen,  255—256.)  

A  pnrchaser  does  not  waive  his  right  to  a  general  reference  as  to  title    ^  ^.  ^ 

by  accepting  the  title  subject  to  the  removal  of  a  particular  objection.  ' 

If  the  vendor  instead  of  removing  the  particular  objection  files  a  bill 
for  specific  performance  the  purchaser  is  not  bound  by  his  previous 
conditional  acceptance  of  the  title. 

The  bill  was  filed  for  the  specific  performance  of  a  contract  of 
purchase  by  the  defendant  from  the  plaintiff.  It  appeared  upon 
the  evidence  that,  upon  the  first  delivery  of  the  abstract,  various 
objections  were  taken,  and  the  abstract  was  returned  to  the 
plaintiff's  solicitor.  Observations  were  made  thereon,  on  the 
part  of  the  plaintiff,  in  answer  to  the  several  objections,  and 
in  a  subsequent  letter,  written  by  the  solicitor  of  the  defendant 
to  the  solicitor  of  the  plaintiff,  it  was  stated  that  it  appeared 
to  him  (the  solicitor  of  the  defendant)  that  all  the  objections 
were  removed,  except  one  which  applied  to  an  alleged  intestacy. 
Several  letters  afterwards  passed  between  the  solicitors  upon 
the  subject  of  this  alleged  intestacy,  and  one  of  such  letters 
from  the  solicitor  of  the  defendant  inclosed  a  copy  of  a  case 
which  had  been  submitted  to  counsel  on  the  part  of  the  defendant 
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Lestubgbon  for  his  opinion  as  to  the  sufficiency  of  the  evidence  with 
Mabtin.  respect  to  the  alleged  intestacy,  which  opinion  was  unfavour- 
able to  the  plaintiff.  It  was  a  part  of  the  statement  in  that 
case,  that  various  objections  which  had  been  taken  upon  the 
abstract  had  been  either  removed  or  waived,  and  the  plaintiff 
therefore  insisted  that  the  defendant  was  not  entitled  to  a  general 
reference  to  the  Master  to  inquire  into  the  title,  but  that  such 
reference  ought  to  be  confined  to  the  question  of  intestacy. 

Mr.  Tinney,  for  the  plaintiff. 

Mr,  Bickersteth,  for  the  defendant. 

[  256  ]        The  Master  of  the  Rolls  : 

The  question  raised  by  the  plaintiff  as  to  a  limited  inquiry 
involves  a  point  of  great  general  importance.  The  defendant, 
by  his  contract,  was  not  bound  to  complete  his  purchase  without 
a  full  and  marketable  title,  and  it  is  not  contended  that  he  has 
since  done  any  act  to  the  prejudice  of  the  plaintiff,  either  with 
respect  to  the  possession  of  the  property  or  otherwise,  which  can 
affect  his  right  to  such  marketable  title.  But  it  is  insisted  that 
he  has  waived  that  right,  and  the  statement  in  the  case  laid 
before  counsel  is  relied  upon  as  binding  him  to  such  waiver. 
The  effect  of  the  correspondence  between  the  solicitors,  and  the 
statement  in  the  case  for  the  opinion  of  counsel,  amount  to  no 
more  than  this — that,  according  to  the  advice  which  he  had 
received,  he  was  then  willing  to  complete  his  purchase,  provided 
the  objection  as  to  the  intestacy  was  removed.  That  objection, 
however,  was  never  removed,  and  the  voluntary  assurance,  given 
at  that  particular  time,  would  not  create  a  legal  obligation  upon 
him  to  relinquish  in  all  future  proceedings  his  original  right  to  a 
marketable  title.  It  may  turn  out,  upon  inquiry  before  the 
Master,  that  he  had  been  ill-advised  as  to  the  effect  of  some  of 
the  objections  originally  taken  to  the  abstract,  or  it  may  turn 
out  that  there  is  matter  destructive  of  the  title  of  the  plaintiff 
which  did  not  appear  upon  the  abstract,  and  the  reference  to  the 
Master  must  therefore  be  general  as  to  the  title  of  the  plaintiff. 
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COOKE  V.  The  STATIONERS^  COMPANY.  i83i. 

(3  Myl.  &  Keen,  262-266.)  Jun^2\. 

The  failure  of  a  bequest  for  charitable  purposes  partly  raisable  out^of  ^^^  (hurt. 

land  enures  for  the  benefit  of  the  devisee  of  the  land  and  not  of  the  Leach,  Bi.R, 
heir-at-law,  unless  such  bequest  clearly  takes  effect  by  way  of  exception         [  262  ] 
from  and  not  merely  by  way  of  charge  upon  the  land  devised. 

The  will  of  William  Fenner.  so  far  as  it  is  material,  was  to 
the  following  effect : 

''  After  paying  all  my  just  debts,  funeral  charges,  and  legacies 
for  rings  and  mourning  out  of  my  personal  property,  I  give  and 
devise  to  my  executors  hereinafter  appointed  all  my  estates,  both 
freehold  and  leasehold,  in  trust,  desiring  they  will  sell  so  much 
of  them  by  private  contract,  if  they  can  get  the  several  sums  or 
more  I  have  valued  them  at  on  a  paper  inclosed  within  this  will  ; 
when  Mr.  Marryat's  lease  expires,  by  public  sale  at  auction : 
what  is  not  disposed  of  by  private  contract,  not  before  that  time, 
when  they  can  by  sale  of  personal  property,  and  such  part  of  my 
estates  as  will  purchase  the  sum  of  10,700Z.  in  the  8  per  cent. 
Consols,  they  need  not  sell  more."  The  *testator  then  pro-  [  •265  ] 
ceeded  to  give  a  number  of  legacies,  among  which  was  a  legacy 
of  2,500Z.  3  per  cent.  Consols  to  the  Stationers'  Company,  the 
interest  thereof  to  be  paid  to  his  wife  during  her  life,  and  a 
legacy  of  800f.  8  per  cent.  Consols  to  the  parish  of  Beckenham 
for  charitable  purposes ;  and  he  gave  and  devised  to  his  wife, 
Grace  Fenner,  the  rest  and  residue  of  his  estate  and  effects  of 
whatsoever  kind,  on  condition  that  all  the  legacies  were  paid. 

The  principal  question  in  the  cause  was,  whether  so  much  of 
the  produce  of  the  real  estate  as  was  given  to  the  Stationers' 
Company  and  the  parish  of  Beckenham  would  go  to  the  heir-at- 
law  or  the  residuary  devisee. 

Mr.  Bickersteth  and  Mr.  J.  Russell,  for  the  residuary  devisee. 

Mr.  Tinney  and  Mr.  Jacob,  for  the  heir-at-law. 

[For  the  cases  cited  see  the  following  judgment.] 

The  Masteb  op  the  Bolls  :  j„,t^  21. 

This  case  was  disposed  jof  at  the  hearing  on  further  directions, 
with  the  exception  of  the  question  whether  the  heir-at-law,  or 

5 — 2 
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Cooke       the  residuary  devisee  was  entitled  to  *certain  void  legacies.     By 

The         ft  residuary  gift  of  personal  estate  a  testator  gives  all  the  personal 

^CoM^nrT    ^^^^^  which  he  leaves  at  his  death  not  otherwise  disposed  of. 

[  *264  ]  A  sum  of  money  given  by  his  will,  which  fails  either  as  void  at 
law  or  by  lapse,  is  not  otherwise  disposed  of,  and  consequently 
belongs  to  the  residuary  legatee.  But  there  is  a  difference  in 
respect  of  real  estate,  because  the  residuary  devisee  of  a  real 
estate  takes  only  that  real  estate  to  which  the  testator  was 
entitled  at  the  time  of  making  his  will,  subject  to  the  purposes 
of  the  will.  Where  a  real  estate  is  directed  to  be  sold,  and  the 
testator  wills  that  a  sum  of  1,000/.,  or  any  other  sum  of  money 
shall  be  applied  to  a  particular  purpose,  and  the  residue  of  the 
produce  of  sale  only  is  given  to  A.,  and  the  particular  purpose 
fails  either  by  lapse,  or  because  it  is  void  at  law,  then  the  heirs 
and  not  A.  will  take  the  1,0002.,  or  other  sum  of  money,  because 
the  whole  is  real  estate  at  the  death  of  the  testator,  and  A.  can 
take  no  more  of  that  estate  than  is  expressly  given  to  him, 
namely  the  residue  of  the  real  estate,  after  deducting  the  1,000/. 
or  other  sum. 

[In  support  of  this  proposition  the  Master  of  the  Bolls 
cited  a  number  of  cases,  the  application  of  which  to  this  point  is 
now  displaced  by  s.  25  of  the  Wills  Act,  1  Vict.  c.  26.] 

Where  real  estate  is  not  directed  to  be  sold,  and  the  residuary 
devise  is  not  of  the  produce  but  of  the  corpus  of  the  real  estate, 
there  the  question  arises  between  the  heir-at-law,  and  the 
devisee  as  to  the  intention  of  the  testator.     If  the  devise  to  a 

[  '285  ]  particular  person,  or  for  a  ^particular  purpose  is  to  be  considered 
as  intended  by  the  testator  to  be  an  exception  from  the  gift  to 
the  residuary  devisee,  the  heir  takes  the  benefit  of  the  failure. 
If  it  is  to  be  considered  as  intended  by  the  testator  to  be  a  charge 
only  upon  the  estate  devised,  and  not  an  exception  from  the 
gift,  the  devisee  will  be  entitled  to  the  benefit  of  the  failure.  In 
the  case  of  Wright  v.  Home  (i)  the  testator  devised  a  particular 
estate  to  A.  and  his  heirs,  and  all  the  residue  of  his  real  estate 
to  B.  and  his  heirs.  The  devise  to  A.  having  failed  by  his  death 
in  the  testator's  lifetime,  the  heir,  and  not  B.,  was  held  to  be 
entitled  to  the  particular  estate,  because  it  was  an  exception  out 

(1)  8  Mod.  222. 
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of  the  residuary  gift.     So  in  Gravenor  v.  HaUum  (i)  the  testator 

devised  his  estate,  subject  to  certain  annual  payments  making 

together  the  sum  of  lOZ.,  upon  trust  to  be  sold,  and  directed  the 

produce  of  the  sale  to  be  applied  to  certain  purposes  stated  in 

the  will  with  a  residuary  gift  over.     These  annual  payments 

being  void,  the  heir,  and  not  the  residuary  devisee,  was  held 

entitled  to  the  benefit  of  them,  because  they  were  an  exception 

from  the  gift  to  the  trustees.    But  in  Jackson  v.  Hurlock  (2)  an 

estate  was  devised  subject  to  and  charged  with  any  sum  not 

exceeding  10,000/.,  as  the  devisor  should  afterwards  appoint. 

He  afterwards   appointed  the  sum  of  6,0002.  only ;   and  the 

devisee,  and  not  the  heir,  had  the  benefit  of  the  4,000i.  which 

was  unappointed.     So  in  Wright  v.  Row  (3),  where  there  was  a 

devise  of  real  estate,  subject  to  the  payment  of  41.  a  year  to 

a  charity,  the  devisee,  and  not  the  heir,  had  the  benefit  of  the 

void  charge.     In  Kennell  v.  Abbott  (4)  Lord  Alvanley  says,  "It 

is  now  perfectly  settled  that  if  an  estate  is  devised  charged  with 

legacies,  and  the  legacies  *fail,  no  matter  how,  the  devisee  shall 

have  the  benefit  of  the  failure."     In  King  v.  Denisonip)  the 

t-estatrix  devised  her  real  estate  subject  to  and  chargeable  with 

certain   annuities  for    life,   but    survived   all    the    persons   to 

whom  the  annuities  were  given.     The  heir-at-law  claimed  the 

whole  estate  on  the  ground  that  it  was  devised  for  particular 

trusts  only,  which  were   all  satisfied,  and  that   consequently 

the  heir  was  entitled  by  way  of  resulting  trust.     Lord  Eldon 

held    that    the    devisees    took   the    estate   discharged  of    the 

annuities. 

In  the  present  case  the  testator  gives  and  devises  to  his 
executors  all  his  freehold  and  leasehold  estates  in  trust,  that  by 
sale  of  his  personal  property,  and  of  so  much  of  his  real  estates 
as  might  be  necessary,  they  should  raise  a  sufficient  sum  to 
pm-chase  10,700Z.  in  the  8  per  cent.  Consols,  and  he  directs  this 
sum  of  stock  to  be  apportioned  between  certain  legatees,  and, 
among  other  objects  of  his  bounty,  to  charities,  and  he  then 
gives  to  his  wife  the  rest  and  residue  of  his]  estate  and  effects 
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(1)  Ambl.  043. 

(2)  Ambl.  487. 

(3)  1  Br.  C.  C.  61. 
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of  whatsoever  kind  they  be,  on  condition  that  all  the  legacies 
are  paid. 

The  charitable  legacies  failing  of  course,  as  far  as  they  affect 
his  real  estate,  the  question  is,  whether  these  legacies  are  to  be 
considered  as  an  exception  from  the  gift  to  his  wife,  or  as  a 
charge  upon  that  gift;  and  being  of  opinion  that  they  are  to 
be  considered  as  a  charge,  and  not  as  an  exception  from  the  gift, 
I  make  a  declaration  accordingly. 

The  condition  to  pay  the  legacies  makes  no  difference,  being 
no  more  than  a  charge  of  the  legacies. 


1832. 
Feh,  15. 

BM9  CouH, 
Leach,  M.K. 

[283] 


[  •284  ] 


COSSEE  V.  COLLINGE(l). 

(3  Myl.  &  Keen,  283—288;  S.  C.  1  L.  J.  (N.  S.)  Ch.  130.) 

Where  a  person  about  to  contract  for  an  under-lease  has  had  a  fair 
opportunity  of  inspecting  the  covenants  contained  in  the  original  lease, 
if  he  enters  and  takes  possession  of  the  property,  lie  will  be  bound  by 
those  covenants,  even  though  they  are  unusual. 

Andrew  Cossbr  demised  by  way  of  mortgage,  to  secure  the 
repayment  of  860i.  and  interest,  certain  leasehold  houses  which 
he  held  under  a  lease,  dated  the  29th  of  May,  1824,  for  a  term  of 
sixty-two  years,  to  Savill  Godfrey ;  and  he  afterwards  mortgaged 
the  same  premises,  and  also  a  piece  of  ground  held  under  a  lease 
dated  the  7th  of  August,  1822,  to  his  cousin  Gosser,  the  plaintiff, 
to  secure  the  repayment  of  the  further  sum  of  863Z.  and  interest, 
but  subject  to  the  mortgage  of  the  first  lease  to  Savill  Godfrey. 
In  the  year  1829  Andrew  Cesser  became  bankrupt,  and  Ms 
assignees,  considering  the  property  to  be  mortgaged  for  more 
than  its  value,  declined  to  accept  the  leases,  and  Godfrey  and 
the  plaintiff  thereupon  entered  into  possession  with  the  consent 
of  the  assignees  ;  and  at  a  meeting  of  the  creditors  of  the  bank- 
rupt convened  for  that  purpose  on  the  5th  of  February,  1830, 
a  resolution  was  passed  that  *the  assignees  should  assign  the 
equity  of  redemption  of  the  premises  to  Godfrey  and  the  plaintiff. 

The  lease  of  May,  1824,  contained  a  covenant  to  insure ;  a 
covenant  to  restrain  the  carrying  on,  without  licence  of  the 

(1)  lUtvt  v»  Btrridge  (1888)  20  Q.  B.  Div.  523,  57  L.  J.  Q.  B.  265,  58 
L.  T.  836. 
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groand  landlord,  of  certain  noisome  trades  therein  mentioned ;  Cosseb 
and  a  covenant  to  deliver  up  at  the  expiration  of  the  term,  as  well  coLLnroE. 
all  ordinary  fixtures  therein  enumerated,  as  ''all  new  erections, 
structures,  and  improvements,  and  all  other  things  fixed  or 
fastened  to  the  premises  thereby  demised  at  any  time  during  the 
term/'  The  lease  of  August,  1822,  contained  a  covenant  ''to 
deliver  up  at  the  end  of  the  term  all  fixtures  and  things  which  at 
any  time  during  the  term  should  be  fixed  or  fastened  in  or  upon 
the  premises,  or  any  part  thereof." 

While  Godfrey  and  the  plaintiff  were  in  possession,  and  before 
the  assignment  was  made  to  them  by  the  assignees  of  the  bank* 
rapt,  the  defendant  CoUinge,  who  was  an  engineer  and  patent 
axle-tree  manufacturer,  entered  into  a  treaty  with  them  for  an 
under-lease  of  part  of  the  property ;  and,  being  desirous  of  taking 
immediate  possession,  he  requested  Mr.  Godfrey  to  accompany 
him  with  the  leases  to  Mr.  Watson,  the  defendant's  solicitor,  in 
order  that  the  covenants  in  the  leases  might  be  examined,  and 
the  delay  in  preparing  an  abstract  avoided.  Mr.  Godfrey  did 
accordingly  accompany  the  defendant  to  Mr.  Watson's  house, 
taking  with  him  the  leases ;  and  Mr.  Watson,  having  examined 
the  covenants,  and  adverted  to  that  which  prohibited  particular 
trades,  required,  on  the  part  of  the  defendant,  a  licence  from  the 
ground  landlord  to  permit  the  defendant  to  carry  on  his  business 
of  an  engineer  and  patent  axle-tree  manufacturer.  Such  licence 
was  obtained  from  the  ground  landlord  on  the  24th  of  April, 
1830,  and  on  the  *29th  of  the  same  month  the  defendant  took  [  «285  ] 
possession  of  the  premises  for  which  he  had  contracted,  having 
previously  signed  an  agreement,  approved  by  Godfrey  and  the 
plaintiff,  in  the  form  of  a  letter,  as  follows  : 

"  To  Messrs.  Godfrey  and  Cosser. 

**  Gentlemen, — I  beg  to  say  I  am  willing  to  take  the  lease  of 

the  premises  in  Bridge  Boad,  Lambeth,   lately  occupied    by 

Andrew   Cosser,  at  the  rent  of   1002.  per  annum   with   150Z. 

premium,  for  the  whole  term  you  hold  the  same,  short  of  ten 

days ;  and  also  to  take  a  small  portion  of  ground  where  part  of 

the  shop  stands  belonging  to  Mr.  Godfrey  at  7/.  per  annum  rent, 

to  commence  Midsummer  Day  next. 

"  Charles  Collinge." 
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coasEB  By  an  indenture  dated  the  4th  of  August,  1880,  all  the  interest 

CoLLiNGE.  of  Savill  Godfrey  in  the  premises,  comprised  in  the  lease  of  the 
29th  of  May,  1824,  was  assigned  by  him  to  the  plaintiff ;  and 
afterwards  by  an  indenture,  dated  the  5th  of  August,  1880,  the 
equity  of  redemption,  and  all  other  interest  of  the  bankrupt  in 
the  premises,  were  assigned  by  the  bankrupt  and  his  assignees 
to  the  plaintiff,  in  pursuance  of  the  before-mentioned  resolution 
of  the  creditors. 

The  plaintiff  informed  the  defendant  that  he  was  ready  to 
grant  alone  a  lease  of  the  premises  which  the  defendant  had 
agreed  to  take  from  Godfrey  and  the  plaintiff;  and  the  defendant 
directed  such  lease  to  be  proceeded  with.  A  draft  of  the  lease 
was  accordingly  prepared  to  which  the  defendant  objected,  on 
the  ground  that  it  contained  the  before-mentioned  special  cove- 
nants to  insure,  and  to  deliver  up  at  the  expiration  of  the  term 
all  new  erections,  structures,  and  improvements,  and  all  other 
things  fixed  or  fastened  to  the  premises  at  any  time  during 
the  term. 

[  286  ]  The  defendant's  solicitor  returned  the  draft  with  the  following 

clause  of  exception  introduced  after  the  last-mentioned  covenant : 
'*  Except,  nevertheless,  and  always  reserved  to  Charles  Collinge, 
his  executors,  administrators,  and  assigns,  the  machinery,  fix- 
tures, and  implements  that  are  now  or  hereafter  may  be  set  up, 
affixed,  or  fastened  to  the  said  premises  or  any  part  thereof." 
The  plaintiff  insisted  that  he  could  only  grant  an  under-lease 
with  such  covenants  as  were  contained  in  the  original  lease, 
which  covenants  the  defendant's  solicitor  had  examined,  and, 
with  the  exception  of  the  covenant  against  particular  trades, 
approved ;  and  that  as  to  the  covenant  to  insure,  the  defendant 
was  fully  aware  of  it,  and  had  actually  insured  the  premises 
for  1,700Z. 

The  bill  was  filed  for  the  specific  performance  of  the  agree- 
ment. The  defendant  by  his  answer  submitted  that  the 
covenants  were  unusual,  and  that  he  was  not  bound  by  them. 
He  admitted  that  he  had  insured  the  property ;  but  that  the 
insurance  was  effected  for  his  own  security,  and  not  by  reason  of 
his  acquiescence  in  the  special  covenant  to  insure. 

Mr.  Savill  Godfrey,  in  his  evidence  on  the  part  of  the  plaintiff. 
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deposed  to  the  circumstances  which  took  place  at  the  house  of       cosser 
Mr.  Watson,  the  defendant's  solicitor,  when  he  accompanied  the     collinge. 
defendant  at  his  earnest  request  to  have  the  deeds  inspected,  and 
said,  he  considered  that  Mr.  Watson,  as  the  defendant's  legal 
adviser,  had  a  full  opportunity  of  becoming  acquainted  with  the 
contents  of  the  leases. 

Mr.  Watson  was  examined  on  the  part  of  the  defendant,  and 
deposed  that  he  only  cursorily  examined  the  leases;  that  he 
advised  the  defendant  not  to  take  a  lease,  until  the  lessors,  who 
were  only  mortgagees,  had  obtained  the  equity  of  redemption, 
and  their  title  had  been  ^further  investigated ;  that,  his  atten-  [  *287  ] 
tion  being  directed  to  the  covenant  prohibiting  particular  trades, 
among  which  was  that  of  a  smith,  he  apprehended  that  the 
defendant's  trade  would  come  under  that  prohibition,  and  that 
he  thereupon  stated  his  opinion  that  the  landlord's  consent  to  the 
carrying  on  of  the  defendant's  trade  upon  the  premises  must  be 
obtained  before  the  defendant  could  enter  into  any  agreement  for 
taking  a  lease ;  and  that  it  was  distinctly  agreed  and  understood 
between  the  deponent  and  Savill  Godfrey  that,  when  the  mort- 
gagees' title  was  completed,  and  the  landlord's  licence  obtained, 
the  leases  should  be  again  brought  to  the  deponent,  that  he 
might  have  an  opportunity  of  investigating  the  title. 

Mr.  Pemberton  and  Mr.  Stuart,  for  the  plaintiff. 

Afr.  Bickersteth  and  Mr.  Beales,  contra. 

The  ]^Ia8xeb  of  the  Bolls  : 

The  question  in  this  case  is,  whether  Mr.  CoUinge,  the  defen- 
dant, who  agreed  to  take  from  the  plaintiff  an  under-lease  of 
certain  premises,  is  to  be  bound  by  the  covenants  contained  in 
the  original  lease.  The  question  is  first  to  be  considered  without 
reference  to  the  evidence  in  this  cause.  On  the  23rd  of  April, 
1880,  a  treaty  is  entered  into  by  CoUinge  with  Mr.  Godfrey  and 
the  plaintiff;  and  on  the  26th  of  April,  three  days  afterwards, 
he  signs  an  agreement  which  binds  him  to  take  the  under-lease, 
and  a  few  days  afterwards  he  enters  into  possession  of  the  pre- 
mises.   If  there  were  no  evidence  whatever  other  than  the  facts 
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CossEK      I  have  now  stated,  prima  facie  a  man  who  agrees  to  take  an 
CollVxge.    under-lease  must  know  that  he  is  to  be  bound  by  all  the  cove- 
nants contained  in  the  original  lease.    It  was  the  duty  of  Mr.. 
[  *288  ]      CoUinge  to  inform  himself  of  the  covenants  which  were  *con- 
tained  in  the  original  lease  (i),  and  if  he   enters  and   takea 
possession  of  the  property,  he  is  bound  by  those  covenants. 

So  the  question  would  have  stood,  if  there  had  been  no 
evidence.  It  is  next  to  be  considered  upon  the  evidence,  whether 
Mr.  CoUinge  had  direct  or  constructive  notice  of  the  nature  of 
the  covenants  in  the  leases.  Mr.  Savill  Godfrey  says,  that 
about  the  25th  of  April,  CoUinge  came  to  him  and  stated  that  he 
was  desirous  of  entering  into  an  agreement  for  an  under-lease, 
and  also  to  have  immediate  possession ;  and  with  a  view  to  save 
the  delay  of  making  an  abstract,  he  requested  Mr*  Godfrey,  who- 
was  in  possession  of  the  leases,  to  accompany  him  to  the  house 
of  Mr.  Watson,  the  defendant's  solicitor,  in  order  that  Mr* 
Watson  might  have  an  opportunity  of  examining  those  leases* 
An  abstract  would  have  contained  a  statement  ot  the  covenants, 
and  it  must  be  inferred  that  Mr.  Watson  performed  his  duty  in 
examining  the  deeds,  with  a  view  to  obviate  the  necessity  of  an 
abstract.  Mr.  Watson's  evidence  is  not  altogether  consistent 
with  the  deposition  of  Mr.  Godfrey ;  but  in  the  main  points  it 
appears  to  me  to  be  so  far  from  contradicting  Mr.  Godfrey's^ 
evidence,  that  it  is  to  be  considered,  looking  to  the  general 
actions  and  conduct  of  men,  as  substantially  confirming  it. 

I  am  clearly  of  opinion  that  Mr.  Watson  had  either  actual  or 
constructive  notice,  because  the  deeds  were  brought  to  him  for 
the  purpose  of  ascertaining  what,  if  he  had  used  due  diligence, 
he  must  have  discovered.  The  plaintiff,  therefore,  is  entitled  to 
the  specific  performance  which  he  asks;  and  as  I  think  Mr* 
Watson  might,  with  due  diligence,  hai^e  discovered  what  the 
covenants  in  the  leases  were,  he  is  entitled  to  that  specific 
performance  with  costs. 

(1)  It    is    the    vendor's    duty    to  documents  of   title   before   signing- 

disclose  any  restriction  on  his  own  the  contract.     Ite  White  and  Smith's 

title.     The  purchaser  is    not   in    a  Contract,  '96,  1  Ch.  637,  65  L.  J.  Ch. 

position  to  demand  inspection  of  the  481,  74  L.  T.  377. — 0.  A.  S. 
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BEIGHT  V.  EOWE(l). 

(3  Myl.  &  Keen,  316—324.) 

A  married  woman,  by  a  testamentary  instrument  made  in  execution 
of  a  power  contained  in  her  marriage  settlwnent,  gave  2,00()/.,  subject 
to  the  life  interest  of  her  husband,  to  trustees  upon  trust  for  the  benefit 
of  her  child  or  children,  to  be  equally  divided  between  them,  share  and 
share  alike;  but  in  case  the  2,000/.  should  become  payable  before 
her  children,  being  sons,  should  have  attained  twenty-one,  or,  being 
daughters,  should  have  attained  that  age  or  day  of  marriage,  then  in  trust 
to  invest  and  apply  the  interest  to  their  maintenance  and  education,  and 
when  they  should  attain  twenty-one  or  day  of  marriage,  to  pay  to  them 
their  respective  shares  of  the  principal ;  and  in  case  any  of  the  children 
should  happen  to  die  before  their  portions  should  become  payable,  then 
the  same  should  go  and  belong  to  the  survivors  or  survivor  of  them. 

The  testatrix  left  a  son  and  two  daughters,  all  of  whom  had  attained 
twenty-one  at  her  decease.  The  son,  and  afterwards  a  daughter,  died 
in  the  lifetime  of  their  father : 

Held,  that,  on  the  death  of  the  father,  the  sm-viving  daughter  was 
entitled  to  the  2,000/.  by  survivorship,  except  as  to  that  share  of  it 
which  accrued  to  the  deceased  daughter  upon  the  death  of  the  son,  which 
belonged  to  the  representative  of  the  deceased  daughter  (2). 

By  a  bettlement,  dated  the  16th  of  April,  1788,  and  made 
previonsly  to  the  marriage  of  John  Bowe  and  Mary  Clarke,  a  sum 
of  2,000/.  was  vested  in  trustees,  to  be  placed  out  in  the  public 
funds,  or  on  good  security,  upon  trust  to  pay  the  interest  and 
dividends  thereof  to  the  husband  for  his  life,  and  after  his 
decease,  in  case  the  said  Mary,  his  intended  wife,  should  happen 
to  survive  him,  upon  trust  to  pay  and  apply  the  principal  money 
and  interest  for  the  only  proper  use  and  benefit  of  the  said 
Mary  Clarke,  her  executors  and  administrators ;  but  in  case  she 
should  happen  to  die  in  the  lifetime  of  John  Eowe,  her  intended 
husband,  then  in  trust  for  such  person  or  persons  as  she  should 
by  deed  or  will  appoint,  and  in  default  of  appointment,  for  her 
executors  and  administrators. 

The  marriage  took  effect,  and  in  October,  1789,  Mrs.  Rowe, 
having  then  given  birth  to  a  daughter,  Mary  Elizabeth,  in 
pursuance  of  the  power  reserved  by  the  settlement,  executed 
a  testamentary  instrument,  by  which  she  appointed  the  sum  of 


(1)  In  re  JKiwiZrf(1888)  39  Ch.  Div. 
426,  5H  L.  J.  Ch.  242,  59  L.  T.  745. 

(2)  According  to  the  rule  in  Cn'pp» 
T.  Wofcott,  20  E.  E.  268  (4  Madd.  11), 


the  survivorship  should  have  been 
referred  to  the  period  of  payment, 
i'.e,  the  death  of  the  father.— O.  A.  8. 


1834. 
March  \i,  17, 

Rolh  Ctntrt. 

Leach,  M.R. 

[  316  ] 
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Bright  2,000Z.  to  two  trustees,  and  the  survivor,  &<5.  upon  trust,  for  the 
uowE.  only  use  and  benefit  of  her  daughter,  Mary  Elizabeth  Rows, 
[  •317  ]  or  any  *other  child  or  children,  whether  son  or  sons,  daughter 
or  daughters,  which  she  might  thereafter  happen  to  have  by  her 
husband,  John  Rowe,  to  be  equally  divided  between  them,  share 
and  share  alike  ;  but  it  was  her  will  and  intention,  and  she  did 
thereby  direct,  that  in  case  the  said  sum  of  2,000Z.  should  become 
payable  before  her  said  daughter  Mary  Elizabeth  should  have 
attained  her  age  of  twenty-one  years,  or  day  of  marriage,  or 
before  any  other  of  her  children,  being  a  son,  should  have 
attained  the  like  age,  or,  being  a  daughter  or  daughters^  the  same 
age  or  day  of  marriage,  then  the  trustees,  or  the  survivor,  &c. 
should  place  and  lend  out  the  same  or  such  proportions  thereof 
as  should  belong  to  any  such  children  at  interest  on  good 
security,  or  invest  the  same  in  the  public  funds,  and  pay  and 
apply  the  interest  and  dividends  and  produce  of  each  child's 
respective  share  thereof  for  and  towards  his  or  her  better  main- 
tenance and  education ;  and  when  any  such  children,  being  sons, 
should  attain  the  age  of  twenty-one  years,  or,  being  daughters, 
the  like  age  or  day  of  marriage,  upon  trust  to  pay  to  them  their 
respective  shares  of  the  principal,  with  the  unapplied  interest; 
and  in  case  her  said  daughter  Mary  Elizabeth,  or  any  other 
child  she  might  thereafter  happen  to  have  by  the  said  John 
Rowe,  her  husband,  should  happen  to  die  before  her,  his,  or 
their  portion  or  portions  of  the  said  2,000/.  should  become  payable, 
then  the  same  should  respectively  go  and  belong  to  the  survivors 
or  survivor  of  them,  and  to,  for,  or  upon  no  other  trust,  intent, 
or  purpose  whatsoever. 

Mrs.  Rowe  died  on  the  8rd  of  October,  1825,  leaving  three 
children,  issue  of  the  marriage,  surviving  her,  Mary  Elizabeth, 
John,  and  Eliza  Clarke  Rowe,  who  had  severally  attained  the 
age  of  twenty-one.  John  died  in  1826,  and  Mary  Elizabeth  in 
[  ♦318  ]  1829,  both  in  the  lifetime  ♦of  their  father,  who  died  in  1833, 
leaving  one  child  only,  Eliza  Clarke  Rowe,  surviving  him. 

The  bill  was  filed  by  the  husband  and  administrator  of  the 
deceased  daughter,  Mary  Elizabeth  Rowe,  against  the  trustees  of 
the  settlement,  the  surviving  daughter,  and  representatives  of  the 
deceased  son ;  and  the  question  was,  whether  the  plaintiff  was 
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entitled  to  any  and  what  part  of  the  2,000!.,  or  whether  the  Bright 
whole  of  that  sum  vested  in  the  defendant,  Eliza  Clarke  Bowe,  by  uowe. 
survivorship. 

Mr.  Tinney  and  Mi\  R.  Perry,  for  the  plaintiff  [cited 
Emperor  v.  Rolfe  (l),  Hojye  v.  Lord  Clifden  (2),  Jef cries  v. 
Reynous  (3),  Schenck  v.  Legh  (4),  Powis  v.  Burdett  (5),  King  v. 
Hate  (6).]  The  whole  turns  here,  as  in  the  case  of  Hallifax  v.  [  3i9  ] 
WiUon  (7),  upon  the  meaning  of  the  word  "  payable."  *  *  Here  [  82o  ] 
the  word  "  payable  "  is  used  in  the  sense  equivalent  to  "vested ;  " 
and  is  referred  much  more  obviously  and  naturally  to  the  period 
of  payment  or  vesting  which  she  had  just  fixed,  namely,  the  age 
of  twenty-one  or  marriage,  than  to  the  period  of  the  death  of  the 
tenants  for  life.  It  cannot,  at  any  rate,  be  said  that  there  is  in 
this  will  a  clear,  unambiguous  intention  to  make  the  right  of  the 
children  to  their  portions  depend  upon  their  surviving  both 
parents,  and  unless  there  is  such  a  clear,  unambiguous  inten- 
tion, the  Court  will  give  effect  to  what  must  always  be  presumed 
to  be  the  natural  intention  of  parents  in  favour  of  their  children : 
Hovcgrarc  v.  C artier  (8),  Perfect  v.  Lord  Curzon  (9). 

Mr.  Jacob,  for  the  defendants  in  the  same  interest  with  the 
plaintiff. 

Mr.  Campbell y  contra  : 
There  is  no  ambiguity  in  the  use  of  the  word  **  payable  *'  in  this 
instrument,  for  it  clearly  refers  to  the  period  at  which  both  parents 
shall  have  died,  and  it  is  expressly  distinguished  from  the  provision 
for  payment  *at  twenty-one  or  marriage,  which  was  only  to  take  [  •32i  J 
place  in  case  of  the  death  of  the  parents  before  their  sons  should 
have  attained  twenty-one,  or  the  daughters  should  have  attained 
that  age,  or  married.  *  *  The  recent  case  of  Crotcder  v. 
Stone  (10)  bears  a  strong  analogy  to  the  present.     ♦     *     * 

(1)  1  Ve8.  Sen.  208.  (8)  13  R.  E,  142  (3  V.  &  B.  79). 

(2)  5  K.  R.  364  (6  Ves.  499).  (9)  21  R.  R.  331  (5  Madd.  442) ; 

(3)  Cited  7  R.  R.  206  (9  Yes.  311).      and    see   other    cases    collected    in 

(4)  7  R.  E.  199  (9  Ves.  300).  Franklin   v.    Lay,    23    R.   R.    21 J 

(5)  7  R.  R.  259  (9  Ves.  428).  (6  Madd.  258). 

(6)  7  R.  R.  266  (9  Ves.  438).  (10)  27  R.  R.  68  (3  Russ.  217). 

(7)  10  R.  E.  146  (16  Ves.  168). 
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Bright  Mr.  Tinney^  in  reply : 

Bowk.  Crowder  v.  Stone  has  no  application   to   the  present  case, 

because  it  does  not  belong  to  the  class  of  cases  between  parent 
and  child.  If,  however,  the  Court  should  be  of  opinion  that  the 
claim  of  the  plaintiff  to  an  interest  in  one-third  share  of  the 
2,000Z.  cannot  be  sustained,  and  that  the  present  case  falls  within 
the  principle  upon  which  Crowder  v.  Stone  was  decided,  then 

[  •322  ]  *(;ii^  plaintiff,  whose  wife  survived  her  brother  John  Eowe,  will  at 
least  be  entitled  to  the  benefit  of  the  rule  as  to  accruing  shares 
which  is  laid  down  in  Rudge  v.  Barker  (i)  and  Ex  parU  West  (2), 
and  which  was  followed  in  Croivder  v.  Stone. 

The  Masteb  of  the  Bolls  : 

The  rule  being  that,  when  a  testator  has  unequivocally 
expressed  an  intention  that  a  provision  to  be  made  for  his  chil- 
dren shall  depend  upon  their  surviving  both  their  parents,  the 
Court  must  give  effect  to  that  intention,  and  can  only  lean  to 
the  presumption  in  favour  of  children,  where  the  intention  of  the 
testator  is  ambiguously  expressed.  The  single  question  for  con- 
sideration in  this  case  is,  whether,  upon  the  whole  will,  the 
testatrix  has  or  has  not  clearly  and  unambiguously  expressed  her 
intention  in  that  respect.  The  expressions  of  the  testatrix  are 
not  to  be  subjected  to  any  violence  for  the  purpose  of  raising  an 
implication  in  favour  of  the  children;  but  the  ambiguity  must 
appear  obviously  upon  the  face  of  the  will. 

Mrs.  Bowe  having  by  her  marriage  settlement  a  power  of 
appointing  the  principal  sum  of  2,000{.  at  the  decease  of  her 
husband,,  if  he  should  survive  her,  by  a  testamentary  instrument 
directed  that  sum  to  be  equally  divided  between  the  only  child 
she  then  had,  and  any  other  child  or  children  she  might  there- 
after have  by  her  husband.  She  considered  that  she  might  die, 
leaving  these  children  under  the  age  of  twenty-one,  or,  being 
daughters,  unmarried;  and  she  therefore  directed  that,  if  the 
2,000i.  should  become  payable  when  the  child  then  living,  or  any 
[  •323  ]  other  child  or  children  should  be  under  *  twenty-one  or  unmar- 
ried, the  trustees  should  apply  the  proportions  of  such  children 
for  their  maintenance  and  education  until  they  should  attain 
(1)  Cas.  t.  Talb.  124.  (2)  1  Br.  C.  C.  575. 
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twenty-one  or  marry,  when  their  shares  were  to  be  paid  to  them. 

So  far  there  is  a  clear  direction  that  the  shares  shall  vest  in  the 
children  at  twenty-one,  or  marriage.  But  she  also  foresaw  that 
another  event  might  happen,  namely,  that  the  children,  or  some 
of  them,  might  not  be  living  at  the  time  of  the  death  of  the 
husband ;  and  she  provides  for  that  event  by  directing  that,  if 
her  daughter  who  was  then  living,  or  any  child  or  children  she 
might  thereafter  have,  should  die  before  their  portions  of  the 
2,0001.  became  payable,  then  the  same  should  go  and  belong 
to  the  survivors  or  survivor  of  them,  I  can  see  no  ambiguity 
whatever  here ;  but  I  am  clearly  of  opinion  that,  by  dying  before 
their  portions  become  payable,  the  testatrix  meant,  dying  in  the 
lifetime  of  the  husband  ;  and  that  the  shares  of  the  children  so 
dying  are  given  to  the  survivors  or  survivor  of  them. 

With  respect  to  the  share  which  accrued  by  survivorship  to 

the  deceased  daughter  on  the  death  of  her  brother  John,  there  is 

certainly  a  class  of  cases  according  to  which  it  has  been  decided, 

that  the  accruing  shares  shall  not  go  to  the  survivors  or  survivor 

with  the  original  shares ;  and  therefore  let  it  be  declared,  that 

the  moiety  of  the  brother's  share  which  went  to  the  deceased 

daughter  bj  accruer  belongs  to  the  plaintiff,  as  her  personal 

representative. 


Bright 

9, 
ROWB. 


WHITTON  V.   PEACOCK. 

(3  Myl.  &  Keen,  325—338.) 

The  snxTeiideree  of  a  copyhold  is  an  assignee  of  a  reversion  within  the 
statute  of  32  Hen.  YIII.  c.  34,  and  may  maintain  an  action  of  covenant 
axx>n  a  lease  made  by  his  surrenderor,  and  the  defendant  in  such  action 
cannot  protect  himself  by  alleging  the  invalidity  of  the  lease. 

The  lord  of  the  manor  is  barred  by  the  Statute  of  Limitations  from 
entering  for  a  forfeiture  after  twenty  years. 

A  lessee  cannot  dispute  the  validity  of  the  lease  under  which  he  holds 
projieity,  but  his  assign  may  dispute  the  claim  of  the  assignee  of  the 
reversion  to  sue  on  the  covenant  of  the  lease  on  the  ground  that  the 
original  lessor  had  not  acquired  the  legal  ownership  of  the  property 
when  he  made  the  lease. 

The  bill  was  filed  to  enforce  the  specific  performance  of  a 
contract  for  the  purchase,  by  the  defendant  from  the  plaintiff 


1834. 

March  14. 

May  23. 

liolls  Ci*urt. 
Leach,  M.R. 

[325] 
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Whitton  of  certain  copyhold  premises,  being  lots  2,  3,  and  4  in  the 
Pbacock.  particular  of  sale  described,  held  of  the  manor  of  Homsey, 
of  which  manor  the  Bishop  of  London,  in  right  of  his  see,  was 
the  lord.  On  the  application  of  the  plaintiff,  an  order  was 
made  in  the  usual  form,  directing  the  Master  to  inquire  and 
state  whether  the  plaintiff  could  make  a  good  title  to  the 
premises  contracted  to  be  sold. 

It  appeared  from  the  abstract  that  in  November,  1732,  one 
Joseph  Storey,  who  was  then  seised  in  fee  of  a  close  of  pasture 
called  Hornsey  Lane  Field,  being  the  copyhold  premises  in 
question,  duly  surrendered  the  same  to  Elizabeth  Bennett  by 
way  of  mortgage,  to  secure  a  sum  of  400/.  and  interest.  In  the 
month  of  April,  1753,  the  mortgage  money  still  remaining 
unpaid,  Elizabeth  Bennett  completed  her  legal  title  as  mort- 
gagee, by  obtaining  admittance  upon  that  surrender,  the  equity 
of  redemption  having  at  the  time  become  vested  in  Samuel 
Storey,  the  son  of  the  aforesaid  Joseph  Storey.  Elizabeth 
Bennett  died  some  time  previous  to  the  month  of  March,  1755, 
having,  by  her  will,  dated  the  18th  of  June,  1753,  devised  the 
premises  to  her  nephew,  Bennett  Gerrard,  in  fee,  but  without 
having  surrendered  them  to  the  use  of  her  will.  Bennett 
Gerrard  and  Samuel  Storey,  on  the  15th  March,  1755,  joined 
[  •326  ]  in  surrendering  the  premises  *to  Bendal  Martyn  in  fee,  who  on 
the  same  day  was  admitted  tenant,  and  thereupon  made  a 
surrender  of  the  premises  to  the  use  of  his  will. 

On  the  11th  of  March,  1761,  the  lord  of  the  manor  of  Homsey 
granted  licence  to  Bendal  Martyn  to  demise  the  close  in  question, 
or  any  part  thereof,  from  Christmas,  1760,  for  ninety-nine 
years,  the  said  premises  being  intended  to  be  improved  by 
building,  or  for  any  less  term.  Bendal  Martyn  died  soon 
afterwards,  without  having  executed  any  lease  of  the  premises, 
and  by  his  will,  dated  the  25th  of  March,  1760,  gave  and  devised 
the  same  unto  Maria,  the  wife  of  Baker  John  Littlehales,  in  fee. 
On  the  13th  of  April,  1762,  Maria  Littlehales  was  admitted  tenant 
of  the  premises,  and  she  and  her  husband,  on  the  same  day, 
surrendered  them  to  the  use  of  Baker  John  Littlehales  in  fee, 
who  was  thereupon  admitted  tenant. 
By  indenture  of  lease,  dated  the  2nd  of  August,  1762,  made 


Tou  xtj.j        1834.     CH.    8  MYL.  &  K.  326—327.  81 

between  Baker  John  Littlehales  of  the  one  part,  and  Philip  Whitton 
Keys,  builder,  of  the  other  part,  it  was  witnessed  that  Baker  peacock. 
John  Littlehales  and  Maria  his  wife,  in  pursuance  and  part 
performance  of  an  agreement  dated  the  18th  of  March,  1761, 
made  between  Bendal  Martyn  and  Philip  Keys,  and  by  virtue 
of  the  aforesaid  licence  by  Bendal  Martyn  obtained  of  the  lord 
of  the  manor  for  that  purpose,  demised  unto  Philip  Keys,  his 
executors,  administrators,  and  assigns,  a  piece  of  ground,  parcel. 
of  the  said  premises,  to  hold  the  same  to  him,  his  executors, 
administrators,  and  assigns,  from  Lady  Day,  1761,  for  ninety- 
eight  years  thence  next  ensuiug,  Philip  Keys,  his  executors,  &c. 
paying  to  B.  J.  Littlehales,  his  heirs  and  assigns,  for  the  first 
two  years,  the  rent  of  IZ.,  and  for  the  remaining  ninety-six 
years  the  annual  rent  of  61. ;  and  Philip  Keys  thereby  covenanted 
for  himself,  his  executors,  administrators,  and  assigns,  that  he, 
*his  executors,  administrators,  or  assigns,  would,  within  six  [  *327  ] 
calendar  months  from  the  date  thereof,  complete  and  finish,  fit 
for  habitation,  the  messuage,  tenement,  buildings,  and  erections 
then  standing  on  the  premises  thereby  demised,  and  sufficiently 
repair  and  uphold  the  same  during  the  term.  By  another 
indenture  of  lease  of  the  same  date,  and  executed  by  the  same 
parties,  B.  J.  Littlehales  and  Maria  his  wife,  in  pursuance  of 
the  said  licence,  demised  another  piece  of  ground,  parcel  of  the 
said  premises,  for  a  similar  term,  at  a  like  yearly  rent  of  5/., 
and  under  covenants  similar  in  every  respect  to  those  contained 
in  the  before-mentioned  lease. 

On  the  28rd  of  May,  1770,  Martha  Leigh,  who  was  the  niece 
and  customary  heir  of  Elizabeth  Bennett,  and  upon  whom  the 
title  to  the  copyhold  premises  had  devolved  in  consequence 
of  Elizabeth  Bennett  not  having  surrendered  them  to  the 
use  of  her  will,  was  admitted  tenant  of  the  premises,  to  hold 
the  same  in  fee ;  and  in  the  month  of  February,  1772,  Martha 
Leigh  and  her  husband  Peter  Leigh  surrendered  the  premises 
to  the  use  of  B.  J.  Littlehales  in  fee,  who  was  thereupon  admitted 
tenant  accordingly. 

By  an  indenture  of  lease,  dated  the  3rd  of  July,  1778,  made 
between  B.  J.  Littlehales  and  Maria  his  wife  of  the  one  part, 
and  the  said  Philip  Keys  of  the  other  part,  reciting  the  aforesaid 
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Whitton  two  indentures  of  lease  of  the  2nd  of  August,  1762,  and  that  the 
Pkacock.  parties  thereto  had  come  to  a  further  agreement  respecting  the 
said  Hornsey  Lane  Field,  whereby  they  had  agreed  that  the  said 
Philip  Keys  should  have  the  whole  of  the  said  field  leased  to  him 
at  the  yearly  rent  of  lOZ.  only,  and  that,  instead  of  cancelling  the 
two  former  leases  already  granted  of  part  thereof,  the  same 
[  *328  ]  leases  should  remain,  *and  another  lease  be  granted  of  the 
residue  of  the  said  field,  at  the  yearly  ground-rent  of  101. ,  which 
should  be  considered  the  same  as  the  two  several  rents  of  51. 
each  reserved  by  the  said  two  leases,  and  that,  notwithstanding 
such  several  reservations,  no  more  than  the  yearly  rent  of  101.  in 
the  whole  should  be  payable  for  the  said  field  and  the  messuages 
or  tenements  erected  thereon,  it  was  witnessed  that  in  pursuance 
of  the  said  agreement,  and  by  virtue  of  the  said  licence,  and  in 
consideration  of  the  yearly  rent  and  covenants  thereinafter 
reserved,  the  said  B.  J.  Littlehales  and  Maria  his  wife  did 
demise,  lease,  and  to  farm  let  unto  the  said  Philip  Keys,  his 
executors,  &c.  the  said  Hornsey  Lane  Field,  except  such  parts 
thereof  as  had  already  been  demised  to  him  by  the  two  several 
indentures  aforesaid,  to  hold  the  same  with  the  appurtenances 
unto  the  said  Philip  Keys,  his  executors,  &c.,  from  Lady  Day, 
1761,  for  the  term  of  ninety-eight  years  then  next  ensuing, 
paying  for  the  first  two  years  the  rent  of  a  pepper-corn,  and  for 
the  remaining  ninety-six  years  the  yearly  rent  of  lOZ.  unto  the 
said  B.  J.  Littlehales,  his  heirs  and  assigns ;  and  Philip  Keys 
thereby  for  himself,  his  executors,  administrators,  and  assigns, 
covenanted  with  B.  J.  Littlehales,  his  heirs  and  assigns,  that  he 
the  said  Philip  Keys,  his  executors,  administrators,  and  assigns, 
would  pay  the  said  yearly  rent  of  lOZ.  in  the  manner  and  at  the 
times  therein  mentioned,  and  would  also  well  and  sufficiently 
repair  and  uphold  the  premises  thereby  demised,  and  every  part 
thereof,  as  also  all  the  messuages,  tenements,  or  buildings  which 
then  were  or  might  be  erected  thereupon,  with  the  usual  clause 
of  re-entry  on  default ;  and  the  indenture  contained  a  proviso 
that  the  yearly  rent  of  lOZ.  thereby  reserved  was  intended  to  be 
and  was  the  same  as  the  two  several  yearly  rents  of  52.  each,  so 
respectively  reserved  by  the  two  several  indentures  of  lease 
before-mentioned. 
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By  various  subsequent  surrenders  and  admittances,  the  cus-  Whitton 
tomary  estate  of  inheritance  of  B.  J.  Littlehales  and  Maria  his  peacock. 
wife  became  vested  in  the  plaintiff  in  fee.  [  829  J 

So  distinct  evidence  was  adduced  before  the  Master  with 
respect  to  the  existence  or  contents  of  the  indenture  of  lease 
of  the  3rd  of  July,  1773,  and  the  indenture  itself  was  not  forth- 
coming ;  but  in  other  respects  the  plaintiff's  title  was  clearly 
deduced  in  the  manner  already  stated ;  and  the  Master  having 
thereupon  reported  in  favour  of  the  title,  the  defendant  took  one 
general  exception  to  the  report,  and  specified  five  objections  as 
the  grounds  of  the  exception.  Of  these  objections,  the  first  was 
founded  on  the  insuflBciency  of  the  evidence  as  to  the  existence 
and  contents  of  the  lease  of  the  3rd  of  July,  1778,  and  the  rest, 
on  the  alleged  invalidity  of  that  and  the  two  preceding  leases 
of  the  2nd  of  August,  1762,  to  which  the  copyhold  premises  were 
subject  [the  principal  objection  being  that  the  licence  was  a 
mere  personal  authority  to  the  copyhold  tenant,  and  that  the 
leases  were  consequently  invalid,  and  that  the  benefit  of  the 
covenants  by  the  lessee  would  not  pass  to  the  surrenderee  of  the 
lessor  even  if  the  leases  had  been  authorized  by  the  licence ; 
because  the  surrenderee  did  not  claim  by  assignment,  and  also 
because  (in  this  particular  case)  the  lessor  was  not  legally  entitled 
to  the  copyhold  interest  when  the  two  leases  of  1762  were  made] . 

3/r.    Peinberton    and    Mr.    Coote,    in     support     of    the       [  331  ] 
exception.     ♦     *    ♦ 

Mr.  Bickersteih  and  Mr.   Wigram,  for   the   vendor  [cited        [  833  ] 
Doe  V.  Hellier  (i),  to  shew  that  any  question  as  to  the  validity 
of  the  leases  was  barred   by  lapse  of  time.     They  also  cited 
Glover    v.   Cope  (2),    which    ruled   that  the  surrenderee  of  a 
copyhold  was  within  the  equity  of  the  statute  of  Hen.  YIII.] . 

Mr.  Pemberton,  in  reply.  [  334  j 

The  Master  of  the  Bolls  : 

The  material  objection  of  the  purchaser  in  this  case  is  founded 
apon  a  doubt,  whether  he  will  be  able  to  maintain  actions  of 
(1)  1  B.  E-  680  (3  T.  E.  162).  (2)  4  Mod.  80;  3  Lev.  326. 
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Whittom  covenant  on  the  three  leases  to  which  the  premises  intended 
Pbacock,  to  be  purchased  by  him  are  subject.  The  case  of  Glover  v.  Cope 
has  estabhshed,  that  the  surrenderee  of  a  copyhold  is  the  assignee 
[  'sss  ]  of  a  reversion  within  the  statute  of  32  Hen.  VIII.,  *and  can  there- 
fore maintain  actions  on  the  covenants  in  a  lease  made  by  his 
predecessor.  £ut  it  is  argued  that  the  leases  in  question  are 
invalid,  and  that  the  doctrine  in  Glover  v.  Cope  has  reference 
only  to  a  valid  lease.  If  it  were  admitted  that  these  leases  were 
invalid,  that  would  be  altogether  immaterial,  for  it  would  be 
against  all  principle  that  a  lessee  should  be  permitted  to  defend 
himself  against  an  action  of  covenant  by  the  lessor  or  the 
assignee  of  the  reversion,  by  alleging  a  defect  in  the  title  of  the 
lessor ;  more  especially  in  this  case,  where,  if  these  leases  were 
illegal,  the  lessee  must  be  taken  to  have  had  full  notice  of  the 
defect  of  the  licence  under  which  the  leases  were  granted,  and 
of  the  consequent  illegality.  I  concur  in  the  opinion  expressed 
by  Lord  Ken  yon  in  Doe  v.  Hellier(i),  that  the  Statute  of 
Limitations,  which  operates  as  a  bar  to  other  rights  of  entry 
after  twenty  years,  would  bar  the  lord  in  this  case ;  and  I  am 
consequently  of  opinion,  that  the  lord  could  not,  at  this  distance 
of  time,  enter  for  a  forfeiture  if  the  leases  were  invalid. 

With  these  views  of  the  case,  it  is  scarcely  necessary  for  me 
to  express  any  opinion  as  to  the  validity  or  invalidity  of  the 
leases.  The  first  two  leases  are  unobjectionable  upon  any 
ground,  being  building  leases,  and  granted  in  consequence  of 
contracts  with  the  copyholder  who  obtained  the  licence ;  and  as 
to  the  third,  I  have  no  doubt  that,  by  the  custom  of  this  manor, 
and  probably  of  most  other  manors,  the  personal  licence  to  the 
copyholder  runs  with  the  land,  and  I  cannot  consider  that  the 
licence  was  given  upon  condition  that  building  leases  only  should 
be  granted  under  it. 

I  must,  therefore,  overrule  the  exception  as  far  as  regards  the 
[  •336  ]  last  four  objections  to  the  title  ;  but,  being  *of  opinion  that  the 
vendor  is  bound  to  supply  the  evidence  upon  the  insufficiency 
of  which  the  first  objection  stated  in  the  exception  is  grounded, 
I  shall  allow  the  exception  so  far  as  it  applies  to  that  point.  As 
the  excepting  party,  however,  has  succeeded  upon  one  only 
(1)  1  E.  E.  680  (3  T.  E.  162). 
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of  his  objections,  and  that  fonning  comparatively  but  a  small  Whitton 
part  of  the  exceptions,  and  has  failed  upon  all  the  rest,  I  shall  pbacook. 
direct  the  deposit  to  be  divided. 

Shortly  afterwards,  the  objection  founded  on  the  insufficiency      May  23, 
of  the  evidence  of  the  existence  and  contents  of  the  lease  of  the 
8rd  of  July,  1778,  was  removed  by  the  discovery  and  production 
of  the  original  lease  itself. 

The  plaintiff  then  presented  a  petition  stating  that  fact,  and 
praying  that  the  defendant  might  be  decreed  specifically  to 
perform  his  agreement.  The  defendant  at  the  same  time 
presented  a  cross-petition,  submitting  that  his  exception  to  the 
title  ought  to  have  been  allowed,  not  only  upon  the  first  ground, 
bat  also  as  regarded  the  objection  which  alleged  that,  from  the 
circumstance  of  the  legal  title  to  the  copyholds  being  outstanding 
in  Martha  Leigh  at  the  time  of  the  granting  of  the  two  leases 
of  the  2nd  of  August,  1762,  by  B.  J,  Littlehales,  and  being  got 
in  by  B.  J.  Littlehales  in  the  year  1772,  the  reversion  in  such 
leases  would  not  pass  by  the  surrenders  made  by  the  co-heirs 
of  B.  J.  Littlehales  (under  whom  the  plaintiff  claimed),  so  as  to 
give  to  the  surrenderees  the  benefit  of  the  covenants  and  con- 
ditions contained  in  those  leases.  The  petition  therefore  prayed 
that,  with  reference  to  the  last-mentioned  objection,  the  exception 
might  be  reheard.  The  two  petitions  were  brought  to  a  hearing 
together. 

Mr.  Pemberton,  for  the  purchaser.     ♦     *     *  [  337  ] 

Mr,  Bickersteth  and  Mr.  Wigram,  contra  [contended  that  the 
leases  of  August,  1762,  were  certainly  good  by  estoppel  against 
the  lessee  and  his  assigns ;  and  at  any  rate  they  were  altogether 
merged  in,  or  rather  were  absolutely  confirmed  by,  the  lease 
of  July,  1773,  which  was  executed  by  Littlehales  to  the  same 
lessee  after  the  legal  estate  had  been  got  in] . 

The  Masteb  of  the  Rolls  said  that,  if  the  purchaser  chose,       [  838  ] 
he  should  direct  a  case  confined  to  the  single  point  raised  by 
his  petition;    and  the  purchaser  having  elected  to  take  it,  a 
case  was   accordingly  stated  for   the  opinion  of  the  Court  of 
Common  Pleas. 
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The  case  set  out  the  title  of  the  plaintiff  as  it  has  been  already 
stated  (i),  and  the  question  for  the  opinion  of  the  Court  was, 
'^  whether  the  plaintiff  can  maintain  an  action  of  covenant  against 
the  assigns  of  Philip  Keys  for  breach  of  the  covenants  contained 
in  the  leases  of  the  2nd  of  August,  1762,  or  either  of  them." 

The  following  Certificate  has  since  been  returned  (2) : 

*'  We  have  heard  this  case  argued  by  counsel,  and  have  con- 
sidered it ;  and  we  think  the  plamtiff  cannot  maintain  an  action 
of  covenant  against  the  assigns  of  Philip  Keys  for  breach  of 
the  covenants  contained  in  either  of  the  leases  of  the  2nd  of 
August,  1762. 

**N.    C.    TiNDAL, 

"J.  A.  Park, 
"  S.  Gaselee, 
"J.  Vaughan/' 


1834. 
May  2,  6. 

Rolls  Court. 
Leach,  M.R. 

[344] 


ATTOENEY-GENERAL  v.  CHRIST'S  HOSPITAL. 

(3  Myl.  &  Keen,  344-346.) 

Previously  to  3  &  4  Will.  IV.  c.  27,  length  of  possession  did  not 
prevail  against  charitable  trusts,  where  the  land  was  purchased  with 
notice  of  the  trusts. 

This  inforraation  was  filed  on  behalf  of  the  parish  of  St. 
Andrew  Undershaft,  in  the  city  of  London,  at  the  relation  of 
certain  inhabitants  of  the  parish,  for  the  purpose  of  recovering 
a  messuage  and  piece  of  land  in  the  county  of  Essex  from  the 
governors  of  Christ's  Hospital. 

The  case  stated  in  the  information  was,  that  in  the  year  1620, 
one  Robert  Bucke,  a  citizen  of  London,  bequeathed  the  sum  of 
lOOZ.  upon  certain  charitable  trusts  for  the  benefit  of  poor 
persons  belonging  to  the  parish  of  St.  Andrew  Undershaft ;  and 
that,  shortly  after  his  decease,  his  widow  having  added  another 
sum  of  similar  amount  to  the  charity,  the  whole,  together  with 
45L  contributed  out  of  the  parish-chest,  was,  a  few  years  after- 
wards, laid  out  in  the  purchase  of  the  messuage  and  land  in 
question,  and  the  conveyance  taken  in  the  names  of  certain  of 


(1)  Supra,  pp.  80,  83. 

(2)  The  hearing  in  the  C.  P.  is 


reported  2  Bing.  N.  C.  411 ;  2  Scott, 
630. 
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the  parishioners,  who  were  described  in  the  deed  of  conveyance        A.-G. 
as  feoffees  of  the  charity.    In  the  year  1677,  a  person  named      chb^'st's 
Forster  bought  the  property  from  the  then  feoffees  at  the  price     hospital. 
of  140^     Forster  soon  afterwards  devised  it  by  his  will  to  the 
governors  of  Christ's  Hospital ;   and  that  institution  had  con- 
tinued in  the  undisturbed  enjoyment  of  the  rents  and  profits 
from  the  year  1680  to  the  present  time. 

Mr.  Pemberton  and  Mr.  Hall,  for  the  relators,  argued  that, 
in  a  court  of  equity,  Christ's  Hospital  must  be  held  to  have 
received  distinct  notice  that  the  property  had  been  devoted  by 
the  donors  to  a  particular  charity,  and  *could  not  be  sold  [  *345  ] 
without  a  breach  of  trust.  The  conveyance  to  Forster,  in  which 
the  conveying  parties  were  described  as  feoffees  for  the  parish,  was 
of  itself  sufficient  to  fix  him,  and  of  course  all  volunteers  claiming 
under  him,  with  notice  of  the  charitable  trust  impressed  upon 
the  property;  and  the  presumption  was  that,  as  the  hospital  had 
declined  to  produce  the  deed,  its  contents,  if  produced,  would 
fortify  the  inference  drawn  from  this  description. 

Mr.  Bickersteth  and  Mr.  Phillimore,  for  the  defendants,  the 
governors  of  Christ's  Hospital,  submitted  that  after  150  years 
of  undisturbed  possession,  it  would  be  dangerous  and  unjust  to 
deprive  one  charity  of  its  property  merely  for  the  purpose  of 
transferring  it  to  another  charity.  *  *  The  consideration 
expressed  to  be  paid  upon  the  sale  had  [presumably]  in  some 
way  or  other  been  applied  for  the  benefit  of  the  parishioners, 
although  the  exact  application  of  it  could  not  now  be  traced. 

The  title-deeds  of  the  property,  which  were  in  the  hands  of  May  5. 
the  defendants,  were  eventually  produced,  and  it  appeared,  on 
inspecting  them,  that  the'  surviving  feoffees  who  had  sold  the 
land  in  question  in  *the  year  1677  for  140i.,  as  well  as  the  r  •34o  ] 
person  to  whom  the  land  was  then  conveyed,  had  full  notice 
apon  the  face  of  the  conveyance  that  the  land  sold  was  held  by 
the  parties  conveying  in  trust  for  the  benefit  of  the  poor  of  the 
parish ;  and  that,  although  the  sale  was  stated  to  be  made  under 
an  order  of  the  vestry,  so  that  wilful  fraud  or  concealment 
could   not  be  imputed  to  the  feoffees,  there  was  no  evidence 
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r. 
Christ's 
Hospital. 


whatever  that  the  proceeds  of  the  sale  had  been  applied  to  the 
purposes  of  the  charity,  or  to  any  other  charitable  purpose. 

The  Master  of  the  Rolls: 

If,  consistently  with  the  facts  proved  in  this  case,  it  were 
possible  to  presume  a  state  of  circumstances  which  would  render 
the  conveyance  to  Forster  a  legal  transaction^  and  not  a  breach 
of  trust,  I  should,  after  this  great  length  of  time,  consider  it  to 
be  my  duty  to  raise  such  presumption;  but  that  not  being 
possible,  the  defendants,  the  governors  of  Ghrist*s  Hospital 
must  reconvey  the  land  upon  the  trusts  expressed  by  the  donors 
of  the  money  with  which  the  land  was  purchased. 

His  Honour  was  at  first  inclined  to  direct  that  the  sum  of 
140Z.,  the  amount  of  the  purchase  money,  should  be  refunded 
by  the  parish,  and  paid  to  the  defendants  for  the  benefit  of 
Christ's  Hospital.  It  appeared,  however,  on  inquiry,  that  rents 
and  profits  to  the  value  of  401,  had  been  for  many  years  annually 
received  by. that  institution  out  of  the  estate,  and  that  no 
account  of  such  receipts  was  sought  by  the  information.  His 
Honour  was  therefore  of  opinion  that  the  defendants  had  no 
equity  to  call  upon  the  parish  to  refund  the  money  paid  on  the 
sale  of  the  estate. 


1834. 
June  6. 

Rolls  Court, 
Leach,  M.R. 

[353] 


OWEN   V.   THOMAS  (1). 

(3  Myl.  &  Keen,  353—357;  S.  C.  3  L.  J.  (N.  S.)  Ch.  205.) 

An  agreement  in  writing  for  the  sale  of  a  house,  referred  to  the  deeds 
as  being  in  the  possession  of  a  person  named  in  the  agreement,  but  did 
not  describe  or  identify  the  house.  The  Court  held  the  agreement  suffi- 
ciently certain,  if  it  could  be  ascertained,  by  an  inquiry  before  the 
Master,  that  the  deeds  in  the  possession  of  the  person  named  referred  to 
the  house  in  question. 

The  defendant,  who  was  possessed  of  a  leasehold  house  at 
Newport,  in  Monmouthshire,  entered  into  a  parol  agreement  for 
the  sale  of  the  house  to  the  plaintiff  at  the  price  of  1,000  guineas. 
As  soon  as  the  agreement  was  concluded,  the  plaintiff,  by  the 
direction  of  the  defendant,  wrote  and  sent  by  post  to  Mr.  Church, 


(1)  M'Murraij  v.  Spicer  (1868)  L.  E.  5  Eq.  527, 37  L.  J.  Ch.  505, 18  L.  T.  116. 
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the  defendant's  solicitor,  the  following  letter,  to  which  the  Owen 
defendant,  having  previously  read  it  over,  aflSxed  his  signature  :  thomab. 
"To  Samuel  Church,  Esq.,  Brecon,  Aber,  7th  of  February, 
1828.  Dear  Sir,  I  have  this  day  sold  the  house,  &c.  in 
Newport,  to  Mr.  John  Owen  for  1,000  guineas,  and  I  am  to 
receive  the  next  half  year's  rent ;  the  money  to  be  paid  as  soon 
as  the  deeds  can  be  had  from  Mr.  Deere ;  and  you  will  be 
pleased  to  lose  no  time  in  getting  them  from  him.  I  am,  &c., 
KowuLND  Thomas." 

The  bill  was  filed  by  the  purchaser  against  the  vendor  for 
a  specific  performance  of  this  agreement;  and  the  defendant 
having  died  before  putting  in  an  answer,  the  suit  was  revived 
against  his  wife  and  personal  representative. 

The  wife,  by  her  answer,  set  up  a  case  of  fraud  and  imposi- 
tion on  the  part  of  the  plaintiff,  but  went  into  no  evidence.  In 
support  of  the  bill  the  only  evidence  adduced  was  the  before- 
stated  letter,  which  was  admitted. 

Mr.  Biekersteth  and  Mr.  Lynch,  for  the  plaintiff,  submitted 
that  the  defendant's  letter  to  his  solicitor,  being  signed  by  him, 
was  sufficient  evidence  of  an  ^agreement  within  the  Statute  of  [  *3o4  ] 
Frauds.  *  *  It  was  not  necessary  that  the  agreement  should 
be  signed  by  the  party  who  sought  to  enforce  it :  Boys  v.  Ayerst  (i), 
Paiiner  v.  Scott  (2),  Foule  v.  Freeman  (3). 

Mr.  Pemberton  and  Mr.  Richards,  contra  : 

*  *  The  language  of  the  letter,  assuming  it  to  amount  to  an  [  355  ] 
agreement  within  the  Statute  of  Frauds,  is  far  too  vague  in  its 
terms  for  the  Court  to  act  upon :  it  neither  specifies  the  subject 
of  the  sale,  nor  the  quantity  of  interest  to  be  conveyed.  *  * 
There  is  nothing  to  shew  that  this  letter  was  sent  to  the 
soUcitor  for  the  purpose  of  evidencing  the  contract ;  nor  has 
it  even  been  proved  that,  before  it  was  sent  off,  its  contents  were 
communicated  to  the  plaintiff. 

Mr.  Bickersteth,  in  reply.     ♦     *     * 

(1)  23  E.  B.  224  (6  Madd.  316).     391). 

(2)  32  B.  E.  229  (1  Ruas.  &  Myl.    (3)  7  E.  E.  219  (9  Ves.  351). 
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[r.b. 


Owen 

r. 

Thomas. 

[  356  1 


The  Master  of  the  Rolls  : 

This  letter  from  Rowland  Thomas  to  his  solicitor  was  written 
to  apprise  him  of  the  agreement  into  which  he  had  entered  with 
the  plaintiff,  in  order  that  the  solicitor  might  take  the  necessary 
measures  to  carry  it  into  execution,  and  is  a  sufficient  memo- 
randum or  note  of  the  agreement  in  writing  within  the  Statute 
of  Frauds.  It  is  true  that  the  agreement  must  be  certain  in  its 
terms ;  but  id  certinn  est  quod  cerium  reddi  potest.  It  appears, 
upon  the  face  of  the  agreement,  that  the  house  referred  to  is  the 
house  of  which  the  deeds  were  in  the  possession  of  Mr.  Deere, 
and  the  house  might  easily  be  ascertained  before  the  Master. 
The  defendant,  however,  having  declined  the  inquiry,  in  effect 
admits  that  any  uncertainty  as  to  the  subject  of  the  agreement 
would  be  thereby  removed  and  the  plaintiff  is  therefore  entitled 
to  the  decree  which  he  asks. 


1833. 
Nov.  21. 

Bolls  Court. 
Leach,  M.B. 

[358] 


[  861  ] 


KNIGHT   V.   DAYIS. 

(3  Myl.  &  Keen,  358—361 ;  S.  C.  3  L.  J.  (N.  S.)  Ch.  81.)  (1) 

A  specific  legatee  whose  legacy  lias  been  mortgaged  or  pledged  by  the 
testator  is  entitled  to  have  the  same  redeemed  and  exonerated  at  the 
expense  of  the  testator's  general  personal  estate. 

[In  this  case  the  law  upon  this  point  is  thus  laid  down  by  the 
Master  of  the  Eolls,  who  said :] 

Where  a  specific  legacy  is  pledged  by  the  testator,  the  specific 
legatee  is  entitled  to  have  his  specific  legacy  redeemed ;  and,  if 
the  executor  fail  to  perform  that  duty,  the  specific  legatee  is 
entitled  to  compensation,  to  the  amount  of  the  legacy,  against 
the  general  assets  of  the  testator.  The  rule  borrowed  from  the 
civil  law  is,  that  a  specific  legatee,  if  his  legacy  is  charged  with 
a  mortgage  or  other  charge,  is  entitled  to  have  the  charge  paid 
off  by  the  executor  out  of  the  general  assets  of  the  testator; 
and,  if  that  be  not  done,  he  is  entitled  to  stand  in  the 
same  situation  as  if  the  duty  of  the  executor  had  been 
performed.     ♦     *     ♦ 


(1)  Bothamhy  v.  Sheraon  (1875)  L.  E.  20  Eq.  304,  314. 
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FOUEDRIN  V.  GOWDEY(l). 

(3  Myl.  &  Keen,  383—410;  S.  C.  3  L.  J.  (N.  S.)  Ch.  171.) 

A  testator  by  his  will  directed  all  his  property  to  be  sold  and  converted 
into  money,  and  after  charging  this  mixed  fund  with  his  debts  and 
legacies,  gave  the  residue  to  aliens  resident  abroad,  one  of  whom  was  his 
heir-at-law:  Held,  that  the  rule  which  is  applicable  to  charitable 
bequests  was  applicable  in  such  a  case ;  that  the  interest  in  land  and  the 
pure  personal  estate  must  respectively  be  valued  and  bear  their  propor- 
tions of  the  debts  and  legacies ;  and  that  the  residue  of  the  interest  in 
land  belonged  to  the  Crown,  and  the  residue  of  the  pure  personal  estate 
to  the  aliens  (2). 

A  testator,  under  his  wife's  appointment,  was  entitled  to  her  residuary 
estate,  charged  with  her  j)ecuniary  legacies,  including  one  of  lOOZ.  to 
J.,  and  another  of  100/.  to  M..  who  was  a  married  woman,  to  her 
separate  use,  independent  of  her  husband ;  and  it  was  left  to  his  discre- 
tion either  to  pay  the  charges  in  his  lifetime  or  to  direct  them  to  be 
paid  by  his  executors.  He  did  not  pay  them  in  his  lifetime ;  but 
amongst  other  legacies  which  by  his  will  he  directed  his  executors  to 
pay,  was  a  sum  of  500/.  to  J.,  and  a  sum  of  100/.  to  M.  not  limited  to 
her  separate  use:  Held,  that  the  sum  of  100/.  given  to  J.  by  the 
appointment  of  the  wife,  was  satisfied  by  the  500/.  bequeathed  by  the 
testator;  and  that  the  sum  of  100/.  bequeathed  to  M.  was  in  addition  to, 
and  not  a  satisfaction  of,  the  100/.  given  to  her  separate  use  by  the  wife. 

[Mrs.  Fourdrin,  by  her  will,  among  other  legacies,  gave]  to 
her  danghter-in-law,  Mary  Ann  Myers,  100/.,  "  to  be  paid  to  her 
for  her  sole  use,  upon  her  separate  receipt  and  independent  of  her 
husband ; "  and  to  her  sister's  daughter,  Anna  Jewitt,  she  gave 
100/. ;  and  by  a  clause  at  the  end  of  the  will,  she  left  it  entirely 
at  her  husband's  discretion,  either  to  pay  her  legacies  during  his 
lifetime,  or  to  direct  them  to  be  paid  by  his  executors  after  his 
decease.  Francis  Fourdrin  the  husband,  who  was  her  residuary 
legatee,  continued  after  her  death  in  possession  and  enjoyment 
of  all  the  property  which  his  wife  had  bequeathed  to  him,  but 
did  not  pay  any  of  her  pecuniary  legacies.  By  his  will,  made 
after  his  wife's  decease,  he  directed  his  executors  to  pay,  among 
other  legacies,  to  Anna  Jewitt,  daughter  of  his  late  wife's  sister. 


1834. 

March  13. 

April  29. 

May  1. 

Rolls  Court, 
Leach,  M.R. 

[383] 


[409] 


(1)  Fairer  v.  Park  (1876)  3  Ch.  D. 
309,  45  L.  J.  Ch.  760,  35  L.  T.  27. 

(2)  The  Naturalization  Act,  1870, 
B.  2,  enables  aliens  to  acquire  and 
hold  real  estate,  and  has  made  it 
unnecessar}'  to  retain  so  much  of 
this  report  as  dealt  with  the  ques- 


tion refen*ed  to  in  this  paragraph 
of  the  head-note.  That  portion  of 
the  case  is  explained  and  fully  dis- 
cussed by  Lord  Cottenham,  L.  C,  in 
Du  Hourmelin  v.  Shehhm  (1839)  4 
My.  &  Cr.  at  pp.  530,  532.— 0.  A.  S. 


92  1884.     CH.     3  MYL.  &  K.  409—410.  [b.b. 

FouRDBiN  500i.,  and  to  Mary  Ann  Myers  lOOZ. ;  and  a  question  now  arose, 
GowDET.  whether  these  bequests  were  a  satisfaction  of  the  sums  respec- 
tively bequeathed  to  Anna  Jewitt  and  Mary  Ann  Myers  by  his 
wife's  will,  or  whether  they  were  given  in  addition  to  those  sums. 
Mary  Ann  Myers,  at  the  time  of  the  testator's  death,  continued 
under  coverture. 

Mr.  Beames,  for  the  plaintiff,  insisted  that  the  legacies  given 
by  the  husband's  will  were  a  satisfaction  of  those  to  which  the 
legatees  were  entitled  under  the  will  of  the  wife. 

Mr.  Lovaty  for  the  legatees. 

[  410  ]  The  Master  of  the  Bolls  said  that  this  was  a  question  not  of 

satisfaction,  but  performance.  The  husband,  by  the  condition 
on  which  he  took  the  general  residuary  property  of  his  wife,  was 
bound  either  to  pay  these  pecuniary  legacies  in  his  lifetime,  or  to 
provide  for  their  payment  after  his  death.  He  was  clearly  of 
opinion,  that,  by  the  bequest  of  600Z.  to  Anna  Jewitt,  the  testator 
had  performed  his  obligation,  so  far  as  her  legacy  was  concerned. 
The  question  upon  the  other  legacy  was  more  nice,  as  the  two 
legacies  were  of  different  characters ;  the  one  being  given  to  the 
lady  generally,  and  the  other  to  her  sole  and  separate  use ;  and 
it  would  be  satisfactory  to  have  it  further  argued. 

May  1.  The  question  was  again  argued  by  Mr.  Lovaty  on  behalf  of 

Mary  Ann  Myers;  and  the  following  authorities  were  referred 
to:  Blandy  v.  Widmore{i),  Lee  v.  D'Aranda{2)y  Garthshore  v. 
Chalie  (3),  Goldsinid  v.  Gold^mid  (4),  Wathen  v.  Smith  (5),  Adams 
V.  Lavender  {6). 

The  Master  of  the  Bolls  : 

This  is  a  legacy  of  a  different  quality  from  the  legacy  given  to 
Mrs.  Myers  by  the  will  of  the  wife.  I  cannot  annex  to  the  latter 
a  limitation  different  from  that  which  the  testatrix  has  herself 
annexed  to  it ;  and  I  think,  therefore,  that  Mrs.  Myers  is  entitled 

(1)  1  P.  Wms.  324.  (4)  18  R.  E.  60  (1  Swan.  211). 

(2)  1  Ves.  Sen.  1.  (5)  20  R.  R.  302  (4  Madd.  325). 

(3)  7  R.  R.  311  (10  Ves.  1).  (6)  Macl.  &  Y.  41. 
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to  both.     Let  it  be  declared,  that  the  legacy  of  5001.  is  a  per-     Foubdbin- 
formaDce  of  the  obligation  on  the  t.estator  to  satisfy  the  legacy      gowdet. 
of  100/.  given  to  Anna  Jewitt ;  and  that  with  respect  to  all  the 
other  legacies,  they  remain  a  charge  upon  the  testator's  estate. 


BLAND  V.  WILLIAMS.  i834. 

(3  Myl.  &  Keen,  411-417 ;  S.  C.  3  L.  J.  (N.  S.)  Ch.  218.)  '^^Hl^  ^' 

A  gift  over  upon  death  under  24  and  without  issue  may  shew  that  ^^^^'  Court . 
a  prior  gift  to  take  effect  at  24  was  intended  to  be  vested  and  not  Lkach,  M.R. 
contingent  upon  the  attainment  of  that  age.  [  ^^^  ] 

The  residuary  clause  in  the  will  of  Samuel  Meymott  gave  and 
bequeathed  all  the  rest,  residue,  and  remainder  of  his  estate  and 
effects  to  trustees  upon  trusts  to  convert  the  same  into  money, 
and  after  investing  such  money  in  the  Government  funds,  or  on 
good  security,  then  upon  trust  to  receive  the  rent,  interest, 
dividends,  and  proceeds  thereof,  as  the  same  should  become  due 
and  payable,  and  thereout  pay  unto  his  daughter  Elizabeth 
Sarah  Bland,  the  wife  of  WilUam  Bland,  for  her  life,  a  clear 
annuity  of  8002.  by  equal  half-yearly  payments,  to  her  sole  and 
separate  use.  The  testator  then  proceeded  in  these  words:  ''And 
from  and  after  the  decease  of  my  said  daughter,  upon  trust  to 
receive  the  said  rent,  interest,  dividends,  and  proceeds  of  all  my 
estate  and  effects,  and  to  pay,  apply,  and  dispose  of  the  same, 
or  a  sufficient  part  thereof,  for  and  towards  the  maintenance, 
education,  and  bringing  up  of  all  and  every  the  child  or  children 
of  my  said  daughter,  until  they  shall  severally  and  respectively 
attain  their  ages  of  twenty-four  years ;  and  when,  and  as  they 
shall  severally  and  respectively  attain  that  age,  then  upon  trust, 
to  pay,  assign,  transfer,  and  convey  all  the  said  residue  of  my 
estate  and  effects,  with  the  interest,  dividends,  and  proceeds 
thereof,  as  shall  not  have  been  applied  for  and  towards  their 
maintenance,  education,  and  bringing  up,  equally  unto  and 
amongst  all  her  said  children,  when,  and  as  they  shall  severally 
and  respectively  attain  their  said  age  of  twenty-four  years ;  and 
in  ease  any  or  either  of  her  said  children  shall  happen  to  die 
before  having  attained  that  age,  and  without  leaving  lawful  issue 
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Bland  of  *hiB  or  her  body,  then  in  trust,  to  pay,  assign,  transfer,  and 
Williams,  convey  all  the  said  residue  of  my  estate  and  effects  unto  such  of 
[  •412  ]  her  said  children  as  shall  live  to  attain  his,  her,  or  their  respec- 
tive ages  of  twenty-four  years,  share  and  share  alike,  if  more 
than  one,  and  if  but  one,  then  the  whole  to  that  one  child  ;  and 
my  will  is,  that  the  part  or  share  of  such  of  them  as  shall  be 
a  daughter  or  daughters,  shall  not  be  subject  to  the  debts, 
control,  or  engagements  of  any  husband  or  husbands  she  or 
they  may  marry.  But  in  case  all  and  every  of  her  said  children 
shall  happen  to  die  under  that  age  and  without  leaving  lawful 
issue,  as  aforesaid,  then  upon  trust  to  pay  the  interest,  dividends, 
and  annual  produce  thereof  unto  my  said  son-in-law  William 
Bland,  if  he  shall  be  then  living,  for  and  during  the  term  of  his 
natural  life;  and  from  and  after  his  decease,  in  trust  to  pay, 
assign,  transfer,  and  convey  all  the  said  residue  of  my  said  estate 
and  effects,  unto  such  person  or  persons  as  may  be  entitled 
thereto  as  my  next  of  kin." 

The  testator  died  shortly  after  the  execution  of  his  will,  and 
left  his  daughter,  Elizabeth  Sarah  Bland,  the  wife  of  William 
Bland,  his  only  next  of  kin. 

The  bill  was  filed  by  Mr.  and  Mrs.  Bland  against  the  trustees 
and  executors  of  the  will,  and  against  their  infant  children  ;  and 
the  material  question  in  the  cause,  was,  whether  the  interests 
limited  to.  the  children  of  the  testator's  daughter,  Mrs.  Bland, 
did  not  fail  as  being  too  remote,  in  which  case  such  interests, 
being  undisposed  of ,  would  vest  in  her  as  the  testator's  next  of  kin. 

Mr.  Pemherton  and  Mr.  Girdlestone,  sen.,  for  the  plaintiffs : 

Upon  the  first  part  of  the  will,  the  bequest  would  clearly  be 
[  ui^  ]  contingent ;  and  the  only  doubt  arises  upon  *the  subsequent 
part  of  it,  by  which  it  is  provided,  that  in  case  any  of  the 
daughter's  children  shall  happen  to  die  before  they  attain 
twenty-four,  and  without  leaving  lawful  issue,  the  trustees  shall 
hold  the  residuary  estate  in  trust  to  transfer  and  convey  it  unto 
such  of  the  children  as  shall  live  to  that  age ;  but  in  case  all  the 
children  shall  die  under  that  age,  and  without  leaving  lawful 
issue,  then  upon  trust  for  the  testator's  son-in-law,  for  life,  &c. 
These  provisions  seem  to  furnish  an  inference,  that  the  children 
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who  left  issue  were  to  take  vested  interests  at  all  events,  whether       Bland 
they  attained  the  prescribed  age  or  not.     *     *     In  Leake  v.     Williams. 
Rolnnton  (i),  the  bequest  over  in  case  of  death  without  issue  did 
not  occur,  but  in  other  respects  that  case  resembled  the  present. 
'Bull   v.    Pritchard  (2)]    apparently  proceeded  upon  Leake  v.        [414] 
Robinson.     In  Vaivdry  \.  Geddesis),  and  Juddy.  Judcli-i)  there 
was  no  limitation  over  upon  the  death  of  the  prior  takers  without 
issue.     *     *     * 

3/r.  Bickersteth  and  Mr.  Teed,  for  the  executors.  [  415  ] 

Mr.  WaileSy  for  the  children  of  Mrs.  Bland: 

*  ♦  None  of  the  cases  cited,  with  perhaps  the  exception  of  [  416  ] 
Bull  V.  Pritchard,  in  which  the  point  was  not  taken,  come  up  to 
the  one  now  before  the  Court.  In  Leake  v.  Rohmson  there  were 
expressions  which  clearly  indicated  that  the  testator  looked  to  a 
future  period  as  the  time  when  the  interests  should  vest,  and 
that  in  the  meantime  they  were  to  remain  in  contingency.  In 
that  case,  however,  Sir  W.  Grant  says,  *  *  "  Here  interest 
is  not  given  to  children  dying  before  twenty-five;  children 
attaining  twenty-five  are  to  take  the  whole.  There  is  not  even  a 
provision  for  the  case  of  a  child  dying  under  twenty-five  leaving 
issue ;  all  is  to  go  to  those  who  do  attain  twenty-five.  How  is  it 
possible,  therefore,  that  a  child  can  be  said  to  have  a  vested 
interest  before  twenty-five,  when  it  has  neither  a  right  of  enjoy- 
ment, a  capacity  of  transmission,  or  a  ground  of  claim  until  after 
it  shall  have  attained  that  age?"  These  observations,  con- 
trasted with  the  circumstances  of  the  present  case,  have  a  direct 
bearing  on  the  question  before  the  Court,  and  strongly  support 
the  argument  that  the  children  took  a  vested  interest  in  their 
shares,  liable  to  be  devested  in  the  event  of  death  under  twenty- 
four  without  leaving  issue,  and  that  construction  reconciles  every 
part  of  the  will. 

Thb  Masteb  of  the  Bolls  : 

Whether  in  a  gift  of  this  nature  the  time  of  vesting  is  post- 
ponedy  or  only  the  time  of  payment,  depends  altogether  *upon       [  ♦417  ] 

(1)  16  B.  B.  168  (2  Mer.  363).  203). 

(2)  25  B-  B.  27  (1  Bubs.  213).  (4)  30  B.  B.  203  (3  Sim.  625). 

(3)  32  B.  B.  196  (1  Buss.  &  MyL 
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V. 

Williams. 


the  whole  context  of  the  will.  If  the  gift  over  is  simply  upon  the 
death  under  twenty-four,  then  the  gift  could  not  vest  before  that 
age.  In  this  case,  the  gift  over  is  not  simply  upon  the  death 
under  twenty-four,  but,  upon  the  death  under  twenty-four 
without  leaving  issue.  If  upon  a  death  under  twenty-four,  at 
whatever  age  issue  was  left,  then  the  gift  over  is  not  to  take 
place.  It  is  in  eflfect,  therefore,  a  vested  interest  with  an 
executory  devise  over,  in  case  of  death  under  twenty-four, 
without  leaving  issue.  All  the  cases  upon  the  subject,  except 
the  one  before  Lord  Gifford  (i),  are  reconcileable  with  this 
distinction. 


1833. 
Nov.  9. 

Rolls  Court. 
Leach,  M.R. 

[426] 


HALL  V.  HUTCHONS. 

(3  Myl.  &  Keen,  426—428 ;  S.  C.  3  L.  J.  (N.  S.)  Ch.  45.) 

In  general,  a  release  to  the  piincipal  debtor  is,  in  equity,  a  release  to 
the  surety ;  but  if  the  surety  has,  previously  to  the  release  given  by 
the  creditor,  paid  part  of  the  debt,  and  given  a  security  for  the  remainder, 
the  general  rule  will  not  apply,  but  the  creditor,  notwithstanding  the 
release,  will,  in  the  absence  of  evidence  to  the  contrary,  retain  his  right 
against  the  surety. 

The  bill  was  filed  by  a  simple  contract  creditor  against  the 
defendant,  James  Hutchons,  as  personal  representative  of 
William  Hall  the  younger.  The  usual  decree  and  reference 
having  been  made,  and  the  Master  having,  among  other  things, 
allowed  a  claim  made  on  the  part  of  the  administratrix  of 
William  Gumey,  deceased,  against  the  estate  of  William  Hall 
the  younger,  to  the  sum  of  268/.  15«.  and  interest,  an  exception 
was  taken  by  the  defendant  to  that  part  of  the  Master's  report. 
The  claim  was  made  under  the  following  circumstances  : 

On  the  16th  of  May,  1828,  William  Hall  the  elder,  and  William 
Hall  the  son,  executed  to  William  Gumey  a  warrant  of  attorney 
to  confess  judgment  for  the  sum  of  5,000Z.,  and  upon  that 
warrant  of  attorney  judgment  was  entered  up,  subject  to  a 
defeazance,  which  recited  that  the  judgment  was  to  secure  the 
payment  of  8,150Z.  and  interest,  due  from  William  Hall  the 
elder  to  Gumey.  William  Hall  the  elder  had  previously  accepted 
several  bills  of  exchange  by  way  of  security  for  the  debt ;  and 


(1)  Bull  V.  Pritchard,  25  E.  E.  27  (1  Euss.  213). 
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among  others  a  bill  of  exchange  for  the  sum  of  500Z.,  dated  the        Hall 
1st  of  January,  1828,  and  payable  thirty-three  months  after  date,    hutchons. 

In  September,  1824,  William  Gurney  died  intestate,  and  his 
daughter,  Ann  Barton,  took  out  administration  of  his  estate  and 
effects.  When  the  bill  for  5001.  became  due,  William  Hall  the 
younger  made  a  proposal  to  Bobert  Barton,  the  solicitor  of 
Ann  Barton,  to  pay  800Z.  in  part  payment,  and  to  give  the 
joint  acceptance  of  *himself  and  his  brother,  Charles  Barton,  [  ♦427  ] 
for  the  remainder  of  the  principal  and  interest  at  three  months. 
The  bill  given  upon  this  occasion  was  indorsed  by  Robert  Barton 
to  Messrs.  Henderby  and  Son  for  valuable  consideration,  and, 
not  being  paid  when  it  became  due,  it  was  renewed  by  a  bill 
for  the  same  amount,  accepted  by  the  same  parties,  and  made 
payable  in  one  month ;  and  the  renewed  bill  was  also  indorsed 
over  to  Messrs.  Henderby  and  Son,  all  interest  due  upon  the 
former  bill  having  been  paid  by  William  Hall  the  younger. 

By  an  indenture,  dated  the  11th  of  April,  1826,  William  Hall 
the  elder  assigned  to  Robert  Barton  and  two  other  trustees,  and 
the  survivor,  &c.  all  his  effects  upon  certain  trusts  for  the 
benefit  of  his  creditors;  and  the  indenture  further  witnessed, 
that  in  pursuance  of  the  agreement  in  that  behalf,  and  in 
consideration  of  the  covenants  and  agreements  thereinbefore 
contained  on  the  part  of  WilUam  Hall  the  elder,  the  several 
creditors,  parties  to  the  said  indenture,  did  fully  and  absolutely 
release,  acquit,  and  discharge  Wilham  Hall  the  elder,  his  heirs, 
executors,  and  administrators,  of  and  from  all  and  every  the 
debts  and  sums  of  money  then  due  and  owing  from  him, 
William  Hall  the  elder,  to  the  several  creditors,  parties  thereto, 
or  any  of  them,  and  of  and  from  all  accounts  and  reckonings 
whatsoever,  then  subsisting  between  them  or  any  of  them  and 
William  Hall  the  elder;  and  of  and  from  all  and  all  manner 
of  actions  and  suits,  cause  and  causes  of  action  and  suit, 
judgments,  executions,  bills,  bonds,  notes,  claims,  and  demands 
whatsoever  at  law  and  in  equity.  And  it  was  by  the  said  inden- 
ture expressly  agreed  and  declared  between  and  by  the  parties 
thereto,  that  the  executing  the  same  by  any  person  or  persons 
who  was  or  were  a  creditor  or  creditors  of  the  said  William  Hall 
the  elder  should  not  annul,  affect,  or  prejudice  any  deed  or  deeds, 

B.B. ^VOIi.  XLI.  7 
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[  •428  ] 


security  ''^or  securities,  which  such  creditor  or  creditors  had 
then  or  theretofore  for  his,  her,  or  their  debt  or  debts,  or  the 
payment  thereof  or  any  part  thereof. 

This  deed  was  executed  by  Bobert  Barton,  on  behalf  of  Ann 
Barton,  the  administratrix  of  Gumey,  and  in  the  schedule  to  the 
deed  the  sum  of  1,750Z.  was  set  opposite  to  the  name  of  Bobert 
Barton,  as  the  amount  of  his  claim  against  William  Hall  the  elder. 

Mr.  Pemberton,  in  support  of  the  exception,  contended  that 
William  Hall  the  younger  had,  by  the  transaction  between  him 
and  the  creditor,  taken  upon  himself  the  debt  of  his  father; 
and  that  the  remainder  of  the  debt  for  which  he  became  liable 
was  in  no  degree  affected  by  the  subsequent  release  of  the 
creditor  to  William  Hall  the  elder. 

Mr.  Bickersteth  and  Mr.  Chandless,  contra,  insisted  that, 
although  the  acceptor  of  a  bill  of  exchange  was  at  law  treated 
as  the  principal  debtor,  yet  in  equity  he  was  considered  only  as  a 
surety,  and  in  that  Court  a  release  to  the  principal  debtor  was 
a  release  to  the  surety. 

Thb  Master  of  the  Bolls: 

Generally  speaking,  a   release  to  the  principal   debtor  is  a 

release  to  the  surety ;  but  if  the  surety  has,  previously  to  the 

release  given  by  the  creditor,  paid  part  of  the  debt,  and  given  a 

security  for  the  remainder,  the  general  rule  will  not  apply,  but 

the  creditor,  notwithstanding  the  release,  will,  in  the  absence 

of  evidence  to  the  contrary,  retain  his  right  against  the  surety 

for  the  remainder  of  the  debt.     I  am  of  opinion,  therefore,  that 

the  claim  made  against  the  estate  of  William  Hall  the  younger 

was  properly  allowed  by  the  Master. 

Exception  over-ruled. 


1834. 
March  21. 

IlolU  Court. 

Leach,  M.K. 

[  445  ] 


WAIN  V.  The  EARL  of  EGMONT. 

(3  Myl.  &  Keen,  445—449.) 

Where  in  a  trust  deed  for  the  satisfaction  of  debts,  a  discretion  is 
vested  in  the  trustees  to  refuse  the  benefit  of  that  deed  to  any  creditor, 
although  his  claim  may  be  lawful,  the  Court  cannot  empower  the  Master 
to  ascertain  who  are  entitled  to  the  benefit  of  the  deed     but  if  the 


The  Earl  of 
Kgmont. 
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tnuBieee  haye  no  suoli  absolute  discretion,  no  creditor  can  be  entitled  to         Waix 
tbe  benefit  of  the  deed,  imtil  he  has  submitted  his  claim  to  the  investi-   ^       j^> 
gation  and  allowance  of  the  trustees,  and  they  have  allowed  it;   or 
unlees  upon  such  application  the  trustees  haye  refused  to  act  in  the 
execution  of  the  trusts. 

This  was  a  petition  presented  by  three  persons,  claiming  to 
be  entitled,  as  creditors  of  the  Earl  of  Egmont,  to  the  benefit  of 
a  trust  deed  executed  by  the  Earl  of  Egmont ;  and  it  prayed  that 
the  Master,  by  whom  the  claim  of  one  of  the  petitioners  had 
been  disallowed,  might  be  directed  to  review  his  report;  and 
that  he  might  proceed  and  report  on  the  claims  of  the  other 
petitioners. 

By  an  indenture  of  release,  dated  the  2nd  of  November,  1824, 

and  made  between  John,  Earl  of  Egmont,  of  the  first  part,  the 

several  scheduled  creditors  of  the  Earl  of  Egmont  for  gross  sums 

of  money  or  for  annuities  not  secured  by  judgments,  who  should 

execute  the  indenture,  ''^of  the  second  part,  the  several  creditors       [  *446  ] 

for  gross  sums  of  money  and  annuities  secured  by  judgments 

and  other  securities,  of  the  third  part,  Henry  Viscount  Perceval, 

the  only  son  of  the  Earl  of  Egmont,  of  the  fourth  part,  the  three 

trustees,  of  whom  Viscount  Perceval  was  one,  of  the  fifth  part, 

and  Henry  Coward  Teed  of  the  sixth  part,  the  Earl  of  Egmont 

conveyed   the   manors,   hereditaments,    and   premises   therein 

described  to  the  trustees,  their  heirs,  and  assigns,  upon  trust 

that  the  trustees  and  the  survivors  or  survivor,  &c.  should  sell 

and  dispose  of  the  same  at  their  or  his  discretion,  and  apply  the 

monies  arising  from  such  sale  to  the  discharge^  satisfaction,  or 

composition  of  the  debts  and  incumbrances  due  and  owing  from 

the  Earl  of  Egmont,  according  to  their  several  priorities,  and 

in  the  manner  therein  mentioned.     And  it  was  by  the  said 

indenture  provided  and  declared  that  no  creditors  of  the  Earl  of 

Egmont  by  judgment,  nor  any  person  having  a  lien  or  charge 

upon  the  said  manors,  hereditaments,  and  premises  thereby 

granted  and  released,  should  be  entitled  or  allowed  to  execute 

the  said  indenture,  until  the  amount  of  his  debt  or  claim  should 

be  previously  allowed,  fixed,  or  ascertained  by  the  trustees  or 

trustee  for  the  time  being ;  and  it  was  provided  that  it  should 

be  lawful  for  the  trustees  or  trustee  to  sign  and  deliver  to  the 

several  creditors  debentures,  or  certificates  of  acknowledgment 
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Wain         for  the  amount  of  their  respective  debts  so  allowed,  settled,  or 

The  Eakl  of   compounded  for ;  and  that  every  creditor  accepting  such  deben- 

EoMONT.      ^^j.Q  should  sign  an  agreement  according  to  the  form  therein 

specified  not  to  sue  or  molest  the  Earl  of  Egmont ;  and  it  was 

further  provided  that  no  creditor  of  the  Earl  of  Egmont  by 

specialty  or  simple  contract,  nor  any  person  having  a  legal  or 

equitable  charge  or  lien  upon  the  said  manors,  hereditaments, 

and  premises  should  be  entitled  to  any  benefit  under  the  said 

[  *U7  ]       *indenture   until  he  should  receive  such   debenture  and  sign 

such  acknowledgment  as  aforesaid. 

The  plaintiff  was  a  creditor  to  the  amount  of  6,000i.,  who  had 
obtained  a  debenture  from  the  trustees ;  and  the  bill  was  filed 
for  the  purpose  of  having  the  trusts  of  the  deed  carried  into 
execution  under  the  direction  of  the  Court.  By  the  decree  at 
the  bearing  it  was  referred  to  the  Master  to  take  an  account  of 
the  mortgage  debts  and  incumbrances  charged  upon  the  estates 
comprised  in  the  indenture  of  the  2nd  of  November,  1824,  and 
of  the  debentures  granted  by  the  trustees,  and  of  what  was  due  to 
the  plaintiff,  and  all  other  the  creditors  of  the  Earl  of  Egmoni 
entitled  to  the  benefit  of  the  trusts  of  that  indenture. 

One  of  the  petitioners,  George  Dobree,  carried  in  a  claim,  as  a 
judgment  creditor,  before  the  Master;  but  his  claim  was  dis- 
allowed by  the  Master  on  the  ground  that  it  had  not  been 
investigated  by  the  trustees,  and  that,  as  no  debenture  had 
been  granted  to  him  by  the  trustees,  he  was  not  entitled  to  the 
benefit  of  the.  trust  deed. 

The  two  other  petitioners,  being  in  the  same  situation  in  that 
respect  with  the  petitioner  whose  claim  had  been  rejected, 
declined  to  prosecute  their  claims  before  the  Master. 

Mr.  Bickerstethy  Mr.  liolfe,  and  Mr.  Jacob,  for  the 
petitioners,  contended  that,  although  the  petitioners  might  not 
have  been  entitled  to  the  benefit  of  the  trusts  of  the  deed  of 
the  2nd  of  November,  1824,  had  the  trustees  carried  the  trusts 
into  execution,  the  situation  in  which  the  petitioners  stood  was 
entirely  altered,  because  the  trustees  had,  as  appeared  upon 
[  *448  ]  their  answer,  refused  to  *execute  the  trusts  of  that  deed,  and 
had  divested  themselves  of  the  discretion  reposed  in  them.    The 
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petitioners  were  clearly  incumbrancers  upon  the  estate,  and  as        Wain 
a  trust  could  never  fail  from  the  refusal  of  a  trustee  to  execute  it,  the  Eabl  op 
the  Court  would  take  care  that  the  trusts  of  the  deed  of  the  2nd  of      ^^mont. 
November  were  carried  into  execution,  and  that  the  petitioners 
were  not  deprived  of  the  benefit  to  which  they  were  entitled. 

Mr,  Pemberton  and  Mr,  Girdkstone,  jun.,  contruy  insisted  that 
there  was  no  ground  for  inferring  from  the  answer  of  the  trustees 
that  they  refused  to  act ;  that  the  petitioners  were  excluded,  by 
the  express  provisions  of  the  trust-deed,  from  the  benefit  to 
which  creditors  who  had  obtained  debentures  were  entitled ;  and 
that  the  Master  was  therefore  right  in  disallowing  their  claims. 
The  petition  was  irregular,  for  Dobree  was  the  only  one  of  the 
three  petitioners  whose  claim  had  been  adjudicated  upon  by  the 
Master,  and  he  should  have  excepted  to  the  Master's  report. 

The  Master  of  the  Bolls  : 

If  the  trustees  were  authorised  by  this  deed  to  refuse  deben- 
tures at  their  discretion  to  any  lawful  creditors,  it  is  plain  that 
this  Court  could  never  take  upon  itself  the  exercise  of  such  a 
discretion,  nor  grant  power  to  the  Master  to  ascertain  the  parties 
entitled  to  the  benefit  of  this  deed ;  and  if  the  case  were  to  turn 
upon  that  point,  it  would  be  necessary  to  enter  into  a  more 
minute  examination  of  the  language  of  the  deed  than  it  has 
hitherto  undergone.  It  appears  to  me,  however,  that  if  the 
trustees  have  not  in  the  deed  that  extent  of  discretion,  yet  no 
creditor  can  be  entitled  to  claim  the  benefit  of  the  deed  unless 
his  debt  has  been  investigated  and  allowed  by  the  trustees,  or 
unless  the  trustees  have  *refused  to  act.  It  is  argued  that  the  [  •■^^s  ] 
trustees  in  their  answer  do  refuse  to  execute  the  trusts,  but 
I  do  not  collect  that  such  is  the  effect  of  their  answer.  They 
state  the  circumstances  which  have  impeded  their  progress  in 
the  execution  of  the  trusts,  but  they  all  express  themselves  to 
l)e  ready  to  act.  The  Court  cannot,  therefore,  in  the  first 
instance  direct  the  Master  to  review  his  report  in  respect  of  the 
claims  of  the  petitioners. 

The  petitioners  must  first  submit  those  claims  to  the  investi- 
gation and  allowance  of  the  trustees,  and,  if  the  trustees  refuse 
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Wain        to  enter  into  that  investigation,  they  will  then  be  justified  in  an 

The  Earl  OF  application  to  the  Court;  and  if,  upon  such  application,  it  shall 

EoMONT.      appear,  upon  reference  to  the  trust-deed,  that  the  trustees  have 

not  an  absolute  discretion  to  reject  any  lawful  claim,  it  will  be 

the  duty  of  the  Court  to  authorise  the  Master  to  inquire  into 

the  debts  of  the  petitioners. 


1834. 

July  29,  30. 

Aug.  6. 

[472] 


WHAETON  V.  The  EARL  of  DURHAM. 

(3  Myl.  &  Keen,  472—484.) 

[The  decision   in  this  case  was  reversed  on  appeal  to  the 
House  of  Lords  as  reported  in  8  CI.  &  Fin.  146 ;  39  R.  R.  13.] 


1829. 
May  26. 

1830. 
May  24. 

Lord 

Lyndhurst. 

L.C. 

1834. 
May  23. 
Aug.  6. 

Lord 

Bbouoham, 

L.C. 

[485] 


[  •486  ] 


HENCHMAN  v.  The  ATTORNEY-GENERAL  (1). 

(3  Myl.  &  Keen,  485—495.) 

A  devise  of  copyhold  land  in  fee  upon  condition  that  the  devisee,  within 
one  month,  pay  2,000/.  to  the  testator's  executor,  to  be  applied,  after 
payment  of  debts  and  legacies,  to  charitable  purposes. 

The  testator  died  without  leaving  any  customary  heir  or  next  of  kin. 

Held,  upon  appeal,  that  the  proportion  of  the  2,000/.,  which  was  void 
by  the  Mortmain  Act,  was  to  be  considered  as  real  estate  undisposed  of, 
and  that  the  devisee,  and  not  the  Crown,  was  entitled  to  it. 

John  Girling,  by  his  will  dated  the  1st  of  April,  1798, 
devised  certain  copyhold  lands  to  William  Henchman  (whom  he 
appointed  one  of  his  executors),  his  heirs  and  assigns,  upon 
condition  that  he,  William  Henchman,  his  heirs  and  assigns, 
should  pay  to  Martin  Harsant  (whom  he  appointed  his  other 
executor),  his  executors  or  administrators,  the  sum  of  2,000Z., 
and  he  desired  that  the  same  should  be  taken  as  part  of  his 
personal  estate  and  disposed  of  in  the  same  manner  as  was  therein- 
after mentioned  in  case  the  same  premises  should  be  sold.  But 
if  William  Henchman  should,  for  the  space  of  one  month  after 
his  decease,  refuse  and  decline  to  have  and  take  the  same 
premises  *under  the  said  devise,  then,  from  and  after  such 


(1)  See  now  the  Mortmain  and  Charitable  Uses  Act,  1891. — ^0.  A.  S. 
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refoBal,  he  revoked  the  said  devise,  and  he  thereby  from  thence-  Henchman 
forth  empowered  and  authorised  the  said  William  Henchman  a.^*G. 
and  Martin  Harsant,  or  the  survivor  of  them,  or  the  executors 
or  administrators  of  the  survivor  of  them,  to  sell  and  dispose 
of  the  said  copyhold  lands,  at  longest  within  six  months  next 
after  his  decease,  for  the  best  price  that  could  be  got  for  the  same  ; 
and  the  monies  arising  therefrom,  and  from  the  rents  and  profits 
thereof,  in  the  meantime,  until  such  sale,  together  with  his 
ready  money  and  securities  for  money,  after  payment  of  his  just 
debts,  foneral  expenses,  the  said  legacy,  and  the  other  charges  and 
expenses  incident  to  the  execution  of  his  will,  he  disposed  of  in 
the  manner  thereinafter  mentioned.  The  testator  proceeded  to 
give  several  legacies;  and  as  to  the  rest  and  residue  of  the  money 
which  should  then  remain,  he  gave  and  bequeathed  one  third  part 
thereof  to  the  honest  and  industrious  poor  living  in  Earlsham,  in 
the  county  of  SuiSblk,  and  the  remainder  to  the  honest  and  indus- 
trious poor  living  in  or  belonging  to  the  adjoining  parishes,  or  to 
his  poor  distant  relations  not  mentioned  in  his  will. 

The  testator  died  without  any  customary  heir  or  next  of  kin. 

The  original  bill  was  filed  by  the  executors  against  the 
Aitorney-Generaly  and  the  lords  of  the  manor  were  afterwards 
made  parties  by  a  supplemental  suit. 

The  questions  at  the  hearing  on  further  directions  were, 
whether  the  devisee  took  the  copyhold  estate  discharged  of  the 
condition  for  payment  of  the  2,0002. ;  and,  if  not,  whether  that 
sum,  or  such  proportion  of  it  as,  under  the  trusts  of  the  will, 
was  given  after  payment  of  *debts  and  legacies  to  purposes  of  [  *487  j 
charity  which  failed  by  the  statute,  belonged  to  the  lords  of  the 
manor,  or  to  the  Crown.  The  Vice-Chancellor  (Sir  John  Leach) 
decided  that  the  devisee  took  the  land  subject  to  the  payment  of 
the  2,000/.,  and  that  the  Crown  was  entitled  by  prerogative  to 
that  part  of  the  bequest  which  failed  by  the  Mortmain  Act.  The 
argument  and  judgment  are  reported  in  2  Sim.  &  St.  498. 

The  plaintiffs,  the  representatives  of  the  devisee,  presented  a         i829. 
petition  of  rehearing,  and  the   case  was  argued  on  the  26th       May2^, 
of  May,  1829,  before  Lord  Lyndhurst,  by  Mr,  Sugden  and  Mr. 
Kindersley  for  the  appellants,  and  by  Sir  Charles  WethereU  and 
Mr.  Wray  for  the  Attorney-General, 
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Henchman        On  the  24th  of  May,  1830,  Lord  Lyndhurst  made  the  following 
a.-'g,        observations : 

1830.  The  case  of  Henchman  v.  The  Attomey-Generali  which  was 

^^  '  argued  some  time  since,  and  which  now  stands  for  judgment, 
was  an  appeal  from  the  decision  of  the  present  Master  of  the 
Rolls  when  Vice-Chancellor.  The  facts  were  these.  A  person 
of  the  name  of  Girling  was  seised  of  certain  copyhold  property 
in  the  county  of  Suffolk.  He  devised  that  property  to  Henchman, 
who  was  one  of  his  executors,  upon  condition  that  he  should 
pay  2,000?.  to  his  co-executor,  Martin  Harsant.  That  sum  of 
money  he  desired  should  be  taken  as  part  of  his  personal  estate, 
and  it  was  to  be  added  to  the  residue  of  his  personal  estate  ;  out 
of  that  joint  sum  his  debts  and  legacies  were  to  be  paid,  and  the 
surplus  was  to  be  applied  to  charitable  purposes. 

This  Court  decided  that  the  bequest  to  those  charitable  pur- 
[  'riss  ]  poses  was  altogether  void,  as  being  contrary  to  *the  provisions 
of  the  Statute  of  Mortmain  ;  in  consequence  of  which  the  Master 
was  directed,  first,  to  inquire  who  was  the  heir-at-law  of  the 
testator  Girling,  and  who  were  his  next  of  kin.  The  Master 
reported  that  no  person  had  made  out  a  claim  in  point  of 
evidence,  either  as  heir-at-law  or  next  of  kin.  The  consequence 
was,  that  the  lord  of  the  manor,  the  devisee,  and  the  Attorney- 
General  on  the  part  of  the  Crown,  respectively  claimed  this 
property,  or  rather  the  balance  of  this  property,  part  of  it  having 
been  applied  to  the  payment  of  a  proportion  of  the  debts  and 
legacies. 

The  case  was  very  elaborately  argued  upon  all  the  various 
points  that  suggest  themselves  in  a  case  of  this  description; 
but  there  was  one  point  that  appears  to  me  to  require  fiurther 
consideration,  and  it  is  a  point  probably  upon  which  my  judg- 
ment will  turn.  The  point  I  allude  to  is  this ;  whether,  if  this 
is  to  be  considered  as  real  estate  in  a  court  of  equity,  the  Crown 
would  take  it  by  virtue  of  its  prerogative  ?  The  Master  of  the 
Rolls  stated  in  the  course  of  his  judgment  that  the  Crown  could 
not  take  it  by  escheat ;  but  whether  it  was  to  be  considered  as 
personal  estate  or  real  estate,  the  Crown  would  take  it  by  virtue 
of  its  prerogative.  That  point  certainly  was  argued  at  the  Bar, 
but  no  authorities  were  cited  ;  and  as  I  do  not  think  that  so  much 
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attention  was  paid   to  it  as   the  importance  of    the  question    Henchman 
demands,  and    as  it  probably  will  govern  my  judgment  wifch        j^^q^ 
respect  to  this  case,  I  should  wish  that   point  to  be  argued 
distinctly  and  separately  by  one  counsel  on  each  side,  and  that 
an  early  day  should  be  appointed  for  that  purpose. 

Lord  Lyndhukst  shortly  afterwards  resigned  the  Great  Seal,         1834. 
and  the  case  was  eventually  re-argued  by  one  counsel  on  each       ^Vay23. 
side  before  Lord  Brougham. 

3/r.  Kindersley,  for  the  appellants :  [  489  ] 

Where  an  estate  is  devised  subject  to  a  charge,  which  fails 
either  because  it  is  void  by  the  Statute  of  Mortmain  or  for  any 
other  reason,  it  has  been  held  that  the  charge  sinks  into  the 
estate  for  the  benefit  of  the  devisee :  Wright  v.  Row  (i),  Jackson 
V.  Hurlock  (2).  The  case  of  a  charge  is  distinguished  in  this 
respect  from  an  exception  out  of  the  gift ;  for,  if  it  be  an 
exception  out  of  the  devise,  the  heir  will  be  entitled  to  the 
benefit  of  the  failure :  Gravenor  v.  HaXlum  (a). 

The  terms  of  this  devise,  however,  are  terms  of  condition,  and, 
considering  it  as  a  devise  upon  condition,  who  is  the  person, 
in  the  case  of  a  freehold  or  copyhold  estate,  entitled  to  take 
advantage  of  a  breach  of  the  condition?  It  is  laid  down  by 
Littleton  (4)  that  the  lord  by  escheat  cannot  take  advantage 
of  a  condition  broken ;  and  Lord  Coke  (5),  in  commenting  on  the 
statute  32  Hen.  VIII.,  which  gives  a  right  to  the  grantor  of  a 
reversion  to  enter  for  a  condition  broken,  says  expressly,  **  But 
such  as  come  in  merely  by  act  in  law,  as  the  lord  by  escheat,  the 
lord  that  entereth  or  claimeth  by  mortmain,  or  the  like,  shall 
not  take  benefit  of  this  statute."  In  respect  of  the  right  of 
taking  advantage  of  a  condition  broken,  the  Crown  cannot  stand 
in  a  better  situation  than  the  lord,  and  the  doctrine  of  preroga- 
tive is  wholly  inapplicable  to  a  case  of  this  kind.  The  case  of 
Arnold  v.  Chapman  (6)  is  an  authority  upon  all  fours  with  the 
present  case  to  shew  that  it  must  be  considered  as  real  estate 

;i)  1  Br.  C.  C.  61.  (4)  Litt.  s.  348. 

[2)  2  Ed.  263.  (5)  Co.  Litt.  216  a. 

(3)  Ambl.  643 ;   and  see  Cooke  v.  (6)  1  Ves.  Sen.  108. 
The  Stationer  a*  Company,  ante,  p.  67. 
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Henchman  undisposed  of,  and  not  as  personalty.  In  Arnold  v.  Chapman 
A..*G.  the  testator  gave  a  *copyhold  estate  to  the  defendant  Chapman, 
[  *490  ]  he  causing  to  be  paid  to  his  executors  the  sum  of  1,000Z.,  and 
after  payment  of  his  debts  and  legacies  he  gave  the  residue  of  all 
his  estate  to  charitable  purposes  ;  and  Lord  Hardwicee  held  the 
charge  to  be  part  of  the  testator's  real  estate  undisposed  of,  and 
for  the  benefit  of  the  heir.  If  there  were  an  heir  in  the  present 
case,  a  question  might  arise,  as  in  Smith  v.  Clazton  (i),  whether 
the  charge  was  descendible  as  land,  or  transmissible  in  the 
hands  of  the  heir  to  his  personal  representative ;  but  there  can 
be  no  question  as  between  the  heir  and  the  next  of  kin,  and, 
consequently,  no  question  whether  the  Crown  can  have  any 
possible  title  to  this  estate  as  bona  vacantia  by  virtue  of  its 
prerogative. 

If  the  Crown,  therefore,  has  any  title,  it  can  only  be  by  way 
of  escheat,  and  it  has  been  decided  that  copyholds  cannot  escheat 
to  the  Crown  :  Walker  v.  Denne  (2).  But  even  if  there  were  not 
that  decisive  objection,  the  claim  of  the  Crown  would  be  excluded 
by  the  doctrine  established  in  Burgess  v.  Wheate  (3),  that  the 
Crown  can  never  come  into  chancery  to  compel  the  execution  for 
its  benefit  of  a  trust  which  the  heir  might  have  compelled  to  be 
executed.  The  Crown  has  no  equity  in  this  Court  to  stand  in 
the  place  of  the  heir-at-law,  and  the  devisee  therefore  is  entitled 
to  take  the  estate  discharged  of  the  condition.  As  to  the  claim 
on  the  ground  of  prerogative,  no  case  can  be  cited  in  which  it  has 
ever  been  held,  that  the  prerogative  of  the  Crown  extends  to  the 
case  of  executing  a  trust  of  real  estate. 

Mr.  Wray,  for  the  Crown : 

The  testator  intended  that  the  devised  copyhold  estate  should 
[  491  ]  be  entirely  converted  into  money.  *  *  There  is  a  partial  failure 
of  the  purpose  of  the  devisor  in  respect  of  that  proportion  of  the 
2,000Z.  which  is  devoted  to  charity,  and  the  customary  heir  is 
entitled  to  the  benefit  of  the  failure ;  but  he  is  entitled  to  it  as 
money,  and  not  as  land,  and  it  is  transmissible  as  money  to  his 
personal  representative,  and  not  as  land  to  his  heir :  Smith  v. 

(1)  20  E.  R.  320  (4  Madd.  484).  (3)  1  Black.  123,  and  1  Ed.  177. 

(2)  2  R.  R.  185  (2  Ves.  Jr.  170;. 
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Claxton  (1).  If  the  heir  of  the  testator  were  entitled  to  the  Henchman 
charge  as  unconverted  real  estate,  the  doctrine  laid  down  in  ^I'q 
Burgess  v.  Wlieate  and  in  Walker  v.  Denne  would  apply,  and  the 
Crown  would  have  no  title ;  but  if  the  charge  be  shewn  to  be 
nioney»  the  case  of  Middleton  v.  Spicer{2)  has  decided  that, 
where  there  is  no  next  of  kin,  the  executor  is  a  trustee  for  the 
Crown.  It  is  immaterial  that  the  charge  has  not  been  raised, 
and  that  the  land  continues  in  specie,  for  in  equity  the  land 
which  ought  to  be  converted,  and  which  by  the  will  was  directed 
to  be  converted,  is  considered  as  money ;  and  the  Crown  is 
entitled  to  it  by  virtue  of  its  prerogative. 

3/r.  Kindersley,  in  reply : 

The  question  is  not  here,  as  in  Sfnith  v.  Claxton,  in  what 
character  land  directed  to  be  sold,  and  as  to  which  there  is  a 
total  or  partial  failure  of  the  testator's  purpose,  descends  to  the 
heir  ;  but  whether  the  Crown,  by  virtue  of  its  prerogative,  has  a 
right  to  insist  that  the  land  *shall  be  converted  into  personalty.  [  ^492  ] 
Walker  v.  Denne  (3)  has  decided  that  where  land  continues  in 
specie,  and  it  remains  ad  arbitrium  whether  it  is  to  be  considered 
as  land  or  money,  the  Crown  has  no  equity  in  this  Court  to 
compel  its  conversion  into  personalty  for  the  purpose  of  making 
a  title. 

Lord  Chancellor  Brouoha^i  :  1834. 

The  question  here  arose  principally  between  William  Hench-  '  — — 
man,  the  devisee  of  a  copyhold  estate,  and  the  Crown,  (for  the 
lord  of  the  manor  did  not  join  in  the  appeal)  and  it  related  to 
the  sum  of  2,000Z.,  which  the  devisee  was  to  pay  the  executor 
within  a  month  after  the  testator's  decease,  and  which  was 
treated  as  personalty  by  the  testator,  and  devised  to  a  charitable 
use  with  the  other  parts  of  the  residue.  There  was  no  customary 
heir  or  next  of  kin,  and  the  question  was,  did  the  devisee  take  the 
copyhold  discharged  of  the  condition  for  payment  of  2,0002.,  and 
if  not,  did  that  sum  belong  to  the  Crown  ? 

His  Honour  the  Master  of  the  Bolls  held  that,  whether  this 

(1)  20  B.  B.  320  (4  Madd.  484).  (3)  2  R.  E.  185  (2  Ves.  Jr.  170). 

(2)  1  Br.  C.  C.  201. 
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Henchman  sum  were  to  be  regarded  as  real  estate  or  as  personalty  made  no 
A..G.  difference ;  for,  in  either  case,  the  Crown  was  entitled  by  prero- 
gative, though  not  by  escheat.  If  it  was  real  estate,  the  Grown 
took  for  want  of  a  customary  heir ;  if  personal,  for  want  of  next 
of  kin. 

I  cannot  at  all  go  along  with  this  view  of  the  subject.  The 
Crown  has  no  such  prerogative  ;  it  may  take  personalty  as  botia 
vacantia^  but  real  estate  it  can  never  take  unless  by  escheat, 
which  here  can  have  no  place,  because  the  copyhold  tenement  must 
[  *493  ]  escheat  to  the  lord,  *and  not  to  the  Crown ;  but  any  prerogative 
extending  to  real  estate,  as  distinct  from  escheat,  I  never  yet 
heard  of. 

The  case  of  Arnold  v.  Chapman  (l)  was  one  which  received 
great  consideration,  and  Lord  Hardwicee  there  decreed  that — 
copyhold  land  being  devised  to  A.,  he  paying  1,000^  to  the 
testator's  executors,  and,  after  payment  of  debts  and  legacies, 
the  residue  to  the  Foundling  Hospital — the  1,000Z.  was  to  be 
considered  as  real  estate  undisposed  of ;  and  that  the  executors 
took  it  under  a  resulting  trust  for  the  heir-at-law,  the  Mortmain 
Act  rendering  its  application  to  the  charity  illegal.  This  decision 
proceeded  upon  the  ground  of  the  sum  given  to  charitable  uses 
being  excepted  out  of  the  devise,  and  so  undisposed  of,  unless 
the  gift  was  valid,  which  by  the  statute  it  was  not. 

Gravenor  v.  HaUum  (2)  and  other  cases  take  the  same  view  of 
the  subject ;  on  the  other  hand,  where  lands  are  given  subject  to 
a  charge,  and  the  charge  is, void  under  the  Mortmain  Act,  the 
sum  charged  shall  sink  into  the  specific  devise.  Wright  v. 
Row{s)f  and  Jackson  v.  Hurlock{4),  sufficiently  illustrate  the 
distinction. 

In  the  present  case  it  does  not  appear  to  be  material,  whether 
the  sum  is  considered  as  excepted  out  of  the  devise,  or  as  a 
charge  upon  it;  and  for  this  reason.  In  the  latter  case,  the 
devisee  takes  the  whole  at  once,  subject  only  to  a  charge  which 
has  no  effect ;  in  the  former  view  there  is  a  resulting  trust  for 
[  ♦494  ]  the  heir;  but  *the  heir  cannot  be  found,  or  rather  there  is  none, 
and  such  trust  cannot  escheat  to  the  lord  of  the  manor.    Indeed, 

(1)  1  Ves.  Sen.  108.  (3)  1  Br.  C.  C.  61. 

(2)  Ambl.  643.  (4)  2  Ed.  263. 
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as  long  as  there  is  a  tenant  to  perform  the  services,  the  lord    Henchman 

never  can  take  by  escheat,  and  it  would  be  absurd  and  contrary        a.  G. 

to  all  principle,  and  inconsistent  with  the  very  nature  of  property 

to  hold  that,  while  the  devisee  was  in  as  tenant  of  the  copyhold 

in  general,  a  portion  of  it,  or  a  sum  charged  on  it,  was  in  the 

possession  or  rather  in  the  holding  of  no  one,  and  so  escheated 

pro  defectu  lueredis.    As,  therefore,  the  lord   cannot  take;  as, 

beyond  all  question,  the  Crown  cannot  take ;  and  as  there  is 

here  no  heir  of  the  testator,  the  devisee  alone  can  take.     He 

takes  from  necessity,  indeed,  and  because  there  is  none  other  to 

take,  the  resulting  trust  failing  for  want  of  a  cestui  que  trust. 

But  there  is  another  view  which  may  be  taken  of  the  question. 
The  money  has  never  been  raised ;  the  condition  on  which  the 
gift  was  made  is  unperformed ;  and  this  Court  must  be  resorted 
to,  in  order  to  vest  the  money  in  the  executors,  and  make  the 
devisee  perform  his  condition.  Now,  that  the  Court  will  raise 
the  money  for  the  heir-at-law  whom  it  jealously  protects,  and 
will  thus  execute  the  trust  which  results  in  his  favour  so  as  to 
treat  the  proportion  given  contrary  to  the  statute  as  if  it  were  not 
given  at  all,  and  were  still  estate  descendible  on  the  heir,  is 
certain,  and  the  cases  from  Arnold  v.  Chapman  downwards  shew 
it.  But  the  Court  has  never  lent  itself  to  raise  money  charged 
and  destined  to  an  illegal  use  for  any  other  party,  certainly  not 
for  the  Crown ;  indeed,  that  principle  is  sufficiently  established 
by  the  case  of  Walker  v.  Denne  (i). 

That  the  Crown  cannot  take  by  escheat,  this  being  copyhold,  I  [  ^^6  j 
have  already  observed.  That  this  is  not  personalty  there  needs 
no  argument  to  shew ;  indeed,  Arnold  v.  Chapman  and  all  the 
cases  prove  it.  That  the  Crown  can  in  no  way  be  entitled  is 
therefore  clear.  For,  as  to  the  prerogative  touching  such  a  case, 
it  is  contrary  to  the  plainest  and  most  fundamental  principles 
governing  English  tenures. 

But,  if  neither  the  Crown  nor  the  lord  can  take,  the  question 
lies  between  the  devisee  and  the  testator's  heir,  who  has  no 
existence  by  the  case.  Therefore,  upon  the  present  state  of  the 
facts,  the  devisee  is  entitled,  and  the  judgment  below  must  be 
reversed,  and  the  deposit  returned. 

(1)  2  E.  E.  185. 
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1834.  WASSE  V.   HESLINGTON  (1). 

Ju7ie  30. 
(3  Myl.  &  Keen,  495—500 ;  3  L.  J.  (N.  S.)  Ch.  221.) 

Bolls  Court.  Where  a  testator  directs  that  his  debts  and  funeral  expenses  are  to  be 

LEAGHf  M.K.  pg^jjj  |jy  jjjg  exccutors,  it  isprtm^  facie  to  be  considered  that  he  means 

[  ^^^  1  the  payment  to  be  made  by  them  out  of  the  funds  which  come  to  their 

hands  as  executors,  but  the  direction  does  not  shew  any  intention  to 

charge  real  estates  separately  devised  to  the  executors  as  individuals. 

Thomas  Heslinoton  by  his  will  dated  the  16th  of  November, 
1881,  in  the  first  place,  directed  all  his  just  debts,  and  funeral 
and  testamentary  expenses,  to  be  paid  by  his  executors  therein- 
after named ;  and  he  gave  unto  his  wife  Isabella  all  his  house- 
hold furniture,  plate,  linen,  &c.  which  should  be  in  and  about 
his  house  at  the  time  of  his  death.  And  he  devised  to  his  wife 
and  her  assigns,  during  her  life,  the  dwelling-house  at  Skelton, 
with  the  appurtenances  (except  the  barn)  thereunto  belonging, 
[  *496  ]  and  from  and  after  her  decease  he  ^devised  the  same  unto  and 
to  the  use  of  Thomas  Heslington  of  Skelton,  his  heirs  and 
assigns  for  ever.  He  also  gave  to  his  said  wife  and  her  assigns, 
during  her  life,  one  yearly  rent-charge  of  180i.,  to  be  paid  to  her 
by  equal  quarterly  payments ;  and  he  charged  the  same  on  the 
real  estates  thereinafter  by  him  devised  to  the  said  Thomas 
Heslington :  and  he  thereby  declared,  that  the  provision  made 
for  his  wife  should  be  accepted  by  her  in  lieu  and  satisfaction  of 
all  dower  and  freebench  which  she  might  be  entitled  to  upon  his 
decease.  And  he  gave  the  freehold  closes  or  parcels  of  land  and 
hereditaments  then  lately  purchased  by  him,  situate  in  the  town- 
ship of  Dishforth,  in  the  county  of  York,  and  also  the  sum  of 
1,000Z.  (which,  as  well  as  the  legacy  duty  for  the  same,  he 
charged  upon  the  real  estates  thereinafter  by  him  devised  to  the 
said  Thomas  Heslington),  unto  the  said  Thomas  Heslington, 
and  his  brother-in-law,  George  Parker,  their  heii's,  executors, 
administrators,  and  assigns  respectively,  in  trust  immediately 
after  his  decease  to  place  out  at  interest  the  said  sum  of  l,000f., 
and  to  pay  the  interest  thereof,  and  also  the  rents,  issues,  and 

(1)  In  re  Tanqiieray  Willaume  and  Ch.  730,  35  L.  T.  301,  shew  that  the 

Landau  (1881)  20  Ch.  Div.  465,  51  charge  in  this  case  might  properly 

L.  J.  Ch.  434,  46  L.  T.  542 ;  In  re  have  included  the  estates  devised  to 

Brooke  (1876)  3  Ch.  D.  630,  45  L.  J.  the  executors  as  trustees.— O.  A.  S. 
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profits  of  the  said  freehold  closes,  unto  his  wife's  niece  Isabella,       Wasse 

the  wife  of  Thomas  Forest,  during  her  life  for  her  separate  use  ;   heslingtox. 

and  after  her  decease,  in  trust  that  Thomas  Heslington   and 

George  Parker  their  heirs,  executors,  administrators,  and  assigns 

respectively,  should  stand  seised  of  the  said  freehold  closes  or 

parcels  of  land,  and  be  possessed  of  the  said  sum  of  1,000^.,  and 

interest  upon  such  trusts  as  the  said  Isabella  Forest  should 

appoint ;  and  in  default  of  such  appointment,  in  trust  for  all 

and  every  the  child  and  children  of  Isabella  Forest,  who  being 

sons  should  attain  twenty-one,  or  daughters  should  attain  that 

age  or  marry,  to  be  equally  divided  between  them ;  but  if  there 

should  be  no  such  child,  as  to  the  freehold  closes  for  the  right 

heirs  of  Isabella  Forest,  and  as  to  the  sum  of  *1,0002.,  in  trust       [  *497  ] 

for  such  person  living  at  her  decease,  as  would  be  entitled  thereto 

by  virtue  of  the   Statute  of  Distributions.     And  the  testator 

devised  all  such  of  his  messuages,  lands,  &c.  as  were  situate  in 

the  township  of  Eirkby  Hill,  and  the  close  or  parcel  of  land 

containing  about  six  acres,  therein  described,  unto  and  to  the 

use  of  his  said  wife  Isabella  and  her  assigns  during  her  life. 

And  from  and  after  her  decease  he  devised  the  same  unto  the 

said  George  Parker,  his  heirs  and  assigns  for  ever,  subject 

nevertheless  to  and  chargeable  with  the  sum  of  1,0002.,  which 

he  thereby  gave  unto  the  said  Thomas  Heslington,  and  directed 

to  be  paid  at  the  end  of  six  calendar  months  after  the  death  of 

his  said  wife,  but  to  be  a  vested  interest  in  the  said  Thomas 

Heslington  immediately  on  the  testator's  decease.     The  testator 

proceeded  to  give  two  annuities,  which  he  charged  on  the  residue 

of  his  real  estates  devised  to  the  said  Thomas  Heslington,  and 

he  gave  to  the  two  daughters  of  Hannah  Tryers  the  sum  of  50Z. 

a  piece,  to  be  vested  interests  in  them  at  his  decease,  but  not 

payable   until  six  calendar  months  after   the  death  of  their 

mother,  and  he  charged  the  same  on  the  residue  of  the  real 

estates  devised  to  the  said  Thomas  Heslington;  and  he  then 

gave  several  pecuniary  legacies,  all  which  he  charged  upon  the 

residue  of  his  real  and  personal  estate,  devised  and  bequeathed 

to  the  said  Thomas  Heslington.     And  he  devised  and  bequeathed 

unto  the  said  Thomas  Heslington  all  his  freehold,  copyhold,  and 

leasehold   estates  whatsoever  in   Great   Britain,  except  certain 
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Wasse  hei*editainents  and  premises  thereinbefore  mentioned,  and  all 
Heslingtox.  his  personal  estate  whatsoever  (except  such  part  of  his  personal 
estate  as  was  bequeathed  to  his  said  wife),  to  hold  the  same  unto 
and  to  the  use  of  the  said  Thomas  Heslington,  his  heirs, 
executors,  administrators,  and  assigns  respectively,  according  to 
the  natures  thereof   respectively,  and  for  all  his  estate   and 

[  *498  ]  interest  therein,  subject  *to  the  several  annuities  and  legacies 
charged  thereon.  And  he  appointed  the  said  Thomas  Heslington 
and  George  Parker  executors  of  his  will. 

This  was  a  creditor's  suit,  and  the  question  in  the  cause  was, 
whether  the  testator  had  charged  his  real  estates  with  the 
payment  of  his  debts. 

Mr.  Bickersteth,  and  Mr.  Monro ,  for  the  plaintiff: 

The  introductory  clause,  in  which  the  testator  directs  all  his 
just  debts,  and  funeral  and  testamentary  expenses  to  be  paid  by 
his  executors  thereinafter  named,  imposes  a  condition  upon 
those  executors,  to  satisfy  the  testator's  debts  out  of  all  the 
property  which  they  derive  under  the  testamentary  disposition, 
whether  real  or  personal:  HenveU  v.  Whitaker  (i)  y  Finch  v. 
Hatter sley  {2).  The  case  of  HenveU  v.  Whitaker  was  decided  after 
a  careful  examination  of  all  the  authorities.  In  Clowdsley  v. 
Pelhain{z),  though  the  lands  were  devised  to  the  defendant  in 
tail  with  a  remainder  over,  yet,  as  the  defendant  was  appointed 
executor,  with  a  direction  that  he  should  pay  the  testator's  debts, 
it  was  held  that  the  lands  were  charged  with  the  payment  of  the 
debts.  In  Elliot  v.  Hancock  (4),  there  were  no  express  words  to 
charge  the  land,  but,  the  devisee  being  also  appointed  executor, 
the  land  was  held  to  be  charged  with  an  annuity  given  by  the 
will ;  and  in  Alcock  v.  Sparhaivk  (5),  where  the  testator  directed 
the  devisee,  whom  he  appointed  his  executor,  to  see  his  will 
performed,  it  was  held  that  the  real  estate  was  charged  with  the 
legacies.  In  this  case  the  executors  cannot,  therefore,  take  the 
estates  devised  to  them  otherwise  than  subject  to  the  payment 
of  debts. 

(1)  See  27  E.  R.  88  (3  Russ.  343).  (4)  2  Vem.  143. 

(2)  27  R.  R.  88.  (5)  2  Vern.  228. 

(3)  1  Vem.  411. 
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Mr.  Pembertoriy  Mr,  Tinney,  Mr.  Turner,  and  Mr.  Bichner,       Wassb 
contra :  Heslington. 

A  general  direction  to  pay  debts  in  the  introductory  part  of  a  ^  *^^  ^ 
will  has,  no  doubt,  the  effect  of  charging  the  real  estates  with 
the  payment  of  debts  ;  but  a  direction  for  the  payment  of  debts 
and  funeral  expenses  by  executors  is  applicable  only  to  such 
property  as  naturally  comes  to  the  hands  of  executors  for  that 
purpose.  In  Henvell  v.  Whitaker  the  introductory  words  of  the 
will  were  extremely  strong  in  favour  of  the  construction  put 
upon  them,  all  the  testator's  just  debts  and  fimeral  expenses 
being  directed  to  be  fully  paid  and  satisfied  by  the  executor 
thereinafter  named ;  and  the  testator  afterwards  gave  all  his 
real,  personal,  and  copyhold  estates  to  that  single  executor.  In 
this  case  each  of  the  executors  takes  beneficial  interests  to  a 
different  amount  under  distinct  devises.  If  the  testator  had 
intended,  as  in  Henvell  v.  Whitaker,  to  impose  a  condition  upon 
his  executors,  that  they  should  pay  his  debts  out  of  all  his 
property,  real  as  well  as  personal,  that  came  to  their  hands,  the 
executors  would  have  been  equally  charged;  but  the  different 
amount  of  their  interests  is  inconsistent  with  that  supposition. 
When  the  testator  intends  to  create  a  charge  upon  his  real 
estates,  he  expresses  himself  in  terms  which  are  free  from  all 
ambiguity.  Thus,  the  estate  devised  to  George  Parker,  after  the 
death  of  the  testator's  wife,  is  made  subject  to  and  chargeable 
with  the  sum  of  l,000f.,  which  he  gives  to  Thomas  Heslington ; 
and  he  expressly  charges  two  annuities  on  the  residue  of  his 
real  estates. 

Mr.  Bickersteth,  in  reply. 

The  Masteb  of  the  Rolls  : 

Prima  facie  the  direction  of  the  testator,  that  his  debts  and 
funeral  expenses  shall  be  paid  by  his  executors,  ^imports  an       [  *500  ] 
intention    that    the    debts   and   funeral   expenses   are    to    be 
paid  by  them  out  of  the  funds  which  come  to  their  hands 
as  executors. 

In  the  case  referred  to  it  appeared  to  me  to  be  manifest  from 
the  whole  will,  that  the  testator  intended  to  subject  all  his 

E.B, — ^VOL.  XLI.  8 
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Wasbb       property  given  by  his  will  to  the  executors  with  the  payment  of 
Hbslington.  his  debts  and  funeral  expenses. 

It  appears  to  me  in  this  ease  to  be  equally  manifest  that  he 
had  not  that  intention  (i). 


1834. 
j\^i\ll,13. 

Lord 

Brougham, 

L.C. 

[517] 


[  '618  ] 


GIBLETT  V.  HOBSON. 

(3  Myl.  &  Keen,  517—534;  S.  C.  4  L.  J.  (N.  S.)  Ch.  41.) 

A  bequest  of  money  to  a  charitable  institution  '*  towards  building 
alms-houses  to  the  said  institution,"  is  prima  fade  a  bequest  for  buying 
land  and  building  upon  it,  and  consequently  void  under  the  Statute  of 
Mortmain.  But  matter  dehors  the  will  may  be  looked  at  for  the  ptirpose 
of  placing  the  Court  in  the  situation  of  the  testator  in  order  to  determine 
whether  the  testator  contemplated  building  upon  land  already  in  mort- 
main, or  to  be  acquired  by  other  means  than  the  application  of  the 
legacy:  Held,  in  the  particular  case,  that  the  extrinsic  evidence,  so 
admitted,  was  insufficient  to  support  the  bequest. 

John  Jay  Graves,  by  his  will  dated  the  14th  of  June,  1831, 
made  the  following  bequest :  "I  give  and  bequeath  to  the 
Butchers'  Charitable  Institution,  the  sum  of  5,000Z.  towards 
building  alms-houses  to  the  said  Institution;  "  and  he  appointed 
the  defendants  executors  of  his  will. 

The  testator  was  a  member  of  the  Butchers'  Charitable 
Institution  ;  and  it  appeared  by  evidence,  tendered  on  the  part 
of  the  plaintiffs,  that  he  knew  in  the  month  of  July,  1829,  that 
a  piece  of  land  had  been  then  lately  offered  by  John  Knight,  one 
of  the  plaintiffs,  for  the  erection  of  alms-houses  for  the  use  of 
pensioners  of  the  Institution.  At  a  meeting  of  the  members  of 
the  Institution,  held  on  the  9th  of  July,  1829,  it  was  resolved 
that  the  offer  should  be  accepted,  and  the  thanks  of  the  meeting 
wei'e  voted  to  Knight.  Various  *sums  were  subscribed  towards 
the  erection  of  the  alms-houses,  and  a  building-fund  was  foi-med, 
which,  by  resolutions  passed  at  a  subsequent  meeting,  was  kept 
distinct  from  the  other  funds  of  the  society.  In  January,  1881, 
Knight  sent  the  title-deeds  of  the  piece  of  land,  (of  the  rents  of 
which  the  building-fund  committee  of  the  Institution  had 
been  in  the  receipt  from  Midsummer,  1829)  to  the  plaintiff 
Giblett,  who  was  the  President  of  the  Institution,  and  a  con- 
veyance of  the  land  was  prepared ;  but  the  execution  of  that 
(1)  See  Warren  v.  Davies,  39  R.  R.  133  (2  Myl.  &  K.  49). 
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conveyance  was  delayed  in  consequence  of  the  money  subscribed      Giblbtt 
not  being  sufficient  to  commence  the  building  of  the  alms-houses.       hobson. 
The  testator  died  on  the  28th  of  November,  1831.      The  convey- 
ance of  the  land,  made  between  Knight  and  the  trustees  by 
bargain  and   sale  duly  enrolled  according  to  the  statute,  was 
executed  on  the  28th  of  December  following. 

The  bill  was  filed  by  the  President  and  other  officers  of  the  Insti- 
tution, on  behalf  of  themselves  and  the  other  members,  against  the 
executors  of  the  testator,  for  payment  of  the  legacy.  The  answer 
submitted  that  the  bequest  was  void  under  the  Statute  of  Mortmain. 
The  cause  was  heard  before  the  Vice-Chancellor,  who  decided  that 
the  bequest  was  void  [as  reported  in  5  Simons,  at  p.  651^ . 

The  plaintifis  presented  a  petition  of  rehearing  to  the  Lord 
Chancellor. 

Sir  William  Home  and  Mr.  Walker,  in  support  of  the  appeal. 

The  Solicitor-General  and  Mr,  James  Kmsellf  contra,  [  522  ] 

Sir  William  Home,  in  reply. 

[In  the  present  state  of  the  law  it  seems  unnecessary  to  state 
the  arguments  of  counsel  or  to  refer  to  the  numerous  cases  cited 
by  them,  some  of  which  are  mentioned  in  the  judgment.] 

The   Lord  Chancellor   [after  stating  the  facts   and  referring       ^'ov,  13. 
to  numerous  decisions  upon  the  point,  said :] 

The  first  position  which  I  am  justified  by  the  cases  in  laying  [  527  ] 
down,  nay,  by  the  whole  authorities  together  called  upon  to  lay 
down,  is  this,  that  a  bequest  of  money  or  other  personalty  to  any 
charitable  institution  to  build  or  erect  buildings,  taken  by  itself, 
is  within  the  statute.  This  seems  plainly  the  good  sense  of  the 
thing ;  for  when  I  give  any  one  1,000Z.  to  build  a  house  with, 
and  say  no  more,  it  is  plain  I  imply  that  he  should  lay  it  out  in 
buying  land,  and  building  *upon  that  land.  Accordingly  the  [  •528  ] 
cases  hold  that  such  a  bequest  without  more  is  void  under  the 
Act ;  nor  can  any  words  be  stronger  to  this  effect  than  those  used 
by  Lord  Eldon  in  The  Attorney-General  v.  Parsons  (1),  and  The 
Attorney-General  v.  Davies  (2). 

(1)  7  E.  B.  22,  26,  line  17  (8  Ves.  (2)  7  E.  E.  295,  297.  line  23  (9  Ves. 

J.S6, 191).  335,  544). 

8—2 
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GiBLETT  [After  referring  to  these  cases,  his  Lordship  continued  as 

HoBsoN,      follows :] 

[  529  ]  The  next  position  which  I  deduce  from  the  authorities  is,  that, 

though  the  testator's  intention  to  confine  his  bequest  to  mere 
building  is  best  gathered  from  his  own  words  in  the  will,  yet  we 
have  a  right  to  look  at  the  whole  circumstances  of  the  case, 
because  if  these  be  such  as  to  leave  no  doubt  of  the  meaning 
which  he  had,  and  that  the  bequest  was  to  build  only  upon  land 
already  in  mortmain  or  which  should  be  acquired  by  other 
means  than  the  legacy,  then  the  provisions  of  the  Act  do  not 
apply.  It  seems,  at  first  sight,  as  if  the  authorities  to  which  I 
have  referred  were  opposed  to  this  extension,  and  prevented  us 
from  looking  to  matter  dehors  the  will ;  for  the  language  of  Lord 
Eldon,  and  the  opinion  he  cites  from  Lord  Thurlow,  are  strong 
to  confine  us  within  the  four  comers  of  the  will.  But  Lord 
Bathurst  plainly  went  out  of  the  will  in  The  Attorney-General  v. 
Hyde  (i)  and  took  into  consideration  the  fact  of  land  being  in 
mortmain  under  the  control  of  the  trustees,  and  of  a  school 
having  formerly  stood  upon  it.  Indeed  he  states  those  facts 
dehors  the  will,  as  forming  the  distinguishing  feature  of  the 
case ;  and  a  case  may  be  imagined  where  no  doubt  could  exist 
as  to  the  testator's  intention,  though  not  apparent  on  the  face 
of  the  will ;  for  example,  a  bequest  to  trustees  to  build  in  the 
parish  of  A.,  and  all  the  land  except  one  acre  in  that  parish  in 
settlement,  being,  we  may  suppose,  to  make  it  stronger,  estate 
tail,  with  reversion  in  the  Crown,  so  that  the  remainders  could 
not  be  barred  without  an  Act  of  Parliament,  and  the  one  excepted 
acre  in  mortmain,  and  the  testator  himself  a  co-trustee  and  also 
tenant  in  tail  of  the  settled  lands,  consequently  conusant  of  the 
state  of  the  title  of  the  lands  in  the  parish.  Here  the  presump- 
tion would  be  too  violent  to  be  resisted,  that  the  testator  could 
[  •530  ]  *only  intend  a  bequest  to  build  with  his  legacy  on  the  land 
already  in  mortmain :  indeed  no  words  he  could  have  used  could 
add  to  the  evidence  of  such  being  his  intention.  In  these  cases 
we  do  not  admit  evidence  dehoi's  to  give  a  meaning,  or  discover 
the  intention   of  words  used,  but  only  place  ourselves  in  the 

(1)  Ambl.  751. 
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sitaation  of  him  who  made  the  instrument  by  enabling  ourselves      Giblett 
to  suppose  we  are  in  the  circumstances  in  which  he  stood.  hobson. 

Again,  if  we  take  the  words  of  Lord  Eldon  literally  in  The 
Attorney-General  v.  Davies,  they  seem  to  confine  the  exception 
to  cases  where  the  land  to  be  built  upon  is  already  (that  is  at 
the  date  of  the  will  or  at  least  at  the  testator's  death)  in  mort- 
main. But  the  reason  of  the  matter  extends  this  also  to  cases 
where  the  testator  may  plainly  appear  to  have  in  contemplation 
a  future  acquisition  of  building-land  otherwise  than  by  means  of 
the  legacy;  and  Lord  Eldon  clearly  assumes  this  in  what  he 
says  in  the  other  case  I  have  referred  to,  The  Attorney-General 
V.  Parsons,  where  he  speaks  of  hiring  or  begging  land. 

I  must,  however,  add  this  further  position  in  limitation  of  the 
former, — that  the  onus  of  shewing  that  the  intention  of  the 
testator  was  restrained  within  lawful  limits  is  upon  the  party 
seeking  to  take  the  bequest  out  of  the  statute ;  and  that  in  one 
way  or  another,  but  especially  where  it  is  to  be  by  matter  dehors, 
that  is  by  considering  to  what  circumstances  the  instrument  was 
applied,  the  intention  must  appear  absolutely  certain  and  clear 
to  exclude  the  employment  of  the  fund  in  purchasing  land,  and 
must  not  be  a  matter  of  speculation  or  conjecture.  We  may 
add,  further,  that  where  the  purchase  of  land,  or  otherwise 
obtaining  land  to  *build  upon,  is  the  fact  relied  upon,  the  [  •sai  ] 
circumstance  of  the  land  having  been  actually  purchased  by  and 
vested  in  the  legatees  must  always  be  a  great  deal  more  powerful 
than  any  expectation  possibly  can  be  :  I  mean  where  the  words 
used  do  not  apply  directly  to  such  land,  and  we  only  gather  the 
intention  from  the  fact  of  a  purchase  actually  made  or  in  progress 
or  contemplation. 

These  positions,  which  appear  warranted  both  by  principle 
and  authority,  lead  us  to  an  easy  determination  of  the  present 
question. 

The  bequest  is  of  money  to  a  charitable  institution,  towards 

building  ahns-houses  without    more.     This  prima  facie  is   a 

bequest  for  buying  land  and  building  upon  it,  nor  does  the  word 

**  towards  '*   make   any  difference ;    it  only  indicates  that   the 

legacy   was    intended   to   increase  a   fund    already   begun,   or 

intended  to  be  formed  for  that  purpose;  and  something  must 


118  1884.     CH.     8  MYL.  &  K.  581— 632,  [r.r. 

GiBLETT  therefore  be  shewn  dehors  the  will,  something  in  the  circum- 
HoBsoN.  stances  to  which  the  testator  must  be  understood  to  refer,  and 
necessarily  to  refer;  something  which  leaves  no  doubt  at  all 
that  he  did  not  mean  the  money  to  be  used  in  buying  land,  but 
only  in  building  houses.  Now  the  only  thing  relied  on  with  this 
view  is  the  fact  of  Mr.  Knight  having  previously  given  a  piece  of 
land  upon  which  it  is  said  the  alms-houses  might  be  built.  Even 
if  the  fact  had  been  so,  would  it  prove  more  than  that  Mr. 
Graves's  money  might  be  used  in  building  on  the  land  so  given  ; 
that  is,  would  it  shew  more  than  a  possibility  of  the  money 
being  used  in  building  without  purchasing  ?  More  than  this  it 
could  not  prove  ;  for  no  one  can  maintain  that  the  existence  of 
such  land  in  the  possession  of  the  Institution  precluded  the 
application  of  the  legacy  to  the  purchase  of  other  building-land  ; 
[  ♦632  ]  and  *it  is  equally  certain  that  the  words  of  the  bequest  would 
amply  have  justified  such  further  acquisition  of  land,  independent 
of  Mr.  Knight's  land  altogether.  Indeed  there  is  much  weight 
in  the  argument  that  the  building  on  Mr.  Knight's  land  would 
have  been  a  more  questionable  use  of  the  fund  than  buying  more 
land  whereon  to  build.  Therefore  it  is  clear,  in  any  view,  that 
the  having  such  a  piece  of  land  already  did  not  at  all  tie  the 
trustees  down  to  building  upon  it.  But  if  it  did  not,  the  con- 
clusion follows  irresistibly,  that  a  course  of  conduct  on  the  part 
of  the  legatees  which  was  far  from  necessary,  and  was  only  one  of 
two  kinds  of  proceeding  equally  open  to  them,  was  not  necessarily 
in  the  testator's  contemplation,  and  therefore  that  we  can  have 
no  right  to  read  his  bequest  as  if  it  were  not  towards  building 
alms-houses  generally,  but  towards  building  them  upon  land 
already  in  the  possession  of  the  Institution.  So  it  would  stand 
if  the  conveyance  had  actually  been  made  of  that  land  prior  to 
the  will. 

This  inference,  however,  is  greatly  strengthened,  when  we 
consider  that  this  is  by  no  means  the  case.  The  land  had  not 
been  conveyed;  the  Institution,  by  Mr.  Knight's  sufferance, 
stood  in  the  situation  of  tenants  at  will  to  him,  and  he  had  only 
let  them  into  possession  in  the  intention  of  making  a  merely 
voluntary  conveyance  to  them,  which  intention  was  unexecuted 
till  five  months  after  the  date  of  Mr.  Graves's  will,  and  one 
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month  after  his  decease.  Mr.  Knight  might  daring  all  that  Giblett 
time,  nay  after  the  death  of  the  testator,  have  altered  his  inten-  hobson. 
tion  ;  or  creditors,  or  the  bankrupt  laws,  might  have  interposed 
to  intermpt  the  execution  of  his  design.  In  The  Attoimey- 
General  v.  Hyde  (i)  the  land  was  actually  in  mortmain,  and  in 
the  ownership  as  well  as  occupation  of  the  parties  *intrusted  [  'oSS  ] 
with  the  legacy  to  build  a  school — nay  a  school  had  once  stood 
upon  it,  and  yet  Lord  Bathurst  decreed  it  to  be  a  bequest  to 
buy  other  land,  because  he  did  not  think  that  fact  sufficient  to 
shew  an  intention  of  building  on  the  parish  land,  thinking  it  on 
the  whole  more  probable  that  the  testatrix  designed  to  found  a 
school  of  her  own.  Surely  we  may  consider  it  as  probable  here 
that  Mr.  Graves  did  not  intend  to  make  the  execution  of  his 
benevolent  design,  with  respect  to  so  considerable  a  sum,  depend 
upon  the  many  accidents  which  might  intervene  to  prevent  the 
transfer  of  Knight's  land  into  the  ownership  of  the  Institution. 
YTho  can  doubt  that  if  any  one  had  said  "  You  mean  this  5,000?. 
to  be  used  in  building  on  the  present  land  at  Farnham  Boyal,'' 
he  would  have  answered  "  Aye,  or  any  other  land  you  can  con- 
veniently buy  with  part  of  the  money."  He  has  said  nothing 
at  all  to  exclude  that  supposition,  and  the  facts  do  not  prove  in 
the  least  degree  that  he  did  not  contemplate  it.'  Indeed  the 
Institution  held  Knight's  land  under  a  power  of  selling  it  when 
and  as  they  should  please.  The  price  would  have  gone  to  the 
building  fund,  and  then  Mr.  Graves's  legacy  becomes  a  gift  to 
a  fund,  part  of  which  must  be  vested  in  the  purchase  of  land  in 
order  that  the  rest  might  be  used  in  building ;  and  neither  by 
the  words  of  the  will,  nor  by  the  facts  of  the  case  is  there  any 
kind  of  restraint  imposed  which  should  direct  the  use  of  the 
legacy  towards  the  one  purpose  rather  than  the  other,  if  it  once 
found  its  way  into  the  fund. 

I  am  therefore  of  opinion  that  his  Honour  the  Vice-Chancellor 
has  come  to  a  sound  conclusion  upon  the  subject,  and  that  the 
decree  dismissing  the  bill  must  be  affirmed,  but  without  any 
costs.  The  question  was  a  very  fit  one  to  be  brought  here,  and 
the  Institution  would  not  have  discharged  its  duty  had  it  not 
come  forward  *to  claim  the  legacy.     I  further  consider  that  the       [  *bU  ] 

(1)  Ambl.  751. 
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next  of  kin  have,  by  the  decision,  obtained  a  fund  contrary  to 
the  intention  of  the  testator  and  in  consequence  of  his  ignorance 
of  the  law,  and  of  his  omitting  expressions,  which,  had  he  known 
the  law,  he  would  assuredly  have  inserted  in  his  will.  The 
charity,  and  not  the  next  of  kin,  were  intended  to  be  benefited ; 
and  therefore  I  give  the  costs  out  of  the  fund. 


1883. 
Dec,  16. 

HolU  Court. 
Leach,  M.R. 

[534] 


The    ATTOENEY-GENEEAL    v.    The    COED- 
WAINEES'  COMPANY. 

(3  Myl.  &  Keen,  534—543.) 

Where  a  testator  devised  certain  estates  to  the  Cordwainers'  Company 
for  the  interest,  use,  and  performance  of  his  will ;  and  gave  a  moiety  of 
the  rents  to  his  brother  for  life,  and  out  of  the  remainder  of  the  rents 
directed  certain  specified  payments  to  be  made  to  charitable  purposes, 
and  to  the  officers  of  the  Company,  with  a  gift  over  to  his  brother  in  fee, 
if  the  Company  should  neglect  to  perform  his  will ;  it  was  held,  that  the 
Company  took  a  beneficial  interest  in  the  rents  of  the  estates,  subject  to 
the  payments  of  the  specified  sums  for  charitable  purposes;  and  an 
information  seeking  to  have  the  whole  augmented  rents,  or  a  proportional 
part  of  them  applied  to  purposes  of  charity  was  dismissed  with  costs. 

John  Fyshbr,  by  his  will,  dated  the  31st  of  March,  1547,  after 
bequeathing  certain  legacies  to  charitable  and  other  purposes, 
proceeded  to  devise  as  follows :  ''  I  do  give  and  bequeath  by  this 
my  present  testament  and  last  will  unto  the  master,  wardens, 
fellowship  and  Company  of  the  craft  or  mystery  of  Cordwainers 
within  the  city  of  London,  and  to  their  successors  for  evermore, 
all  that  my  house  called  the  sign  of  the  *  Falcon,'  with  all  the 
tenements,  as  well  on  the  street  side  as  upon  and  within  the 
back  side,  to  have  and  to  hold  the  same,  with  the  appurtenances 
thereto  belonging,  situate  on  the  south  side  of  St.  Dunstan's 
parish  church  in  Fleet  Street,  for  the  only  interest,  use,  and 
performation  of  this  my  last  will  and  testament  in  manner  and 
form  following  ;  That  is  to  wit,  first,  I  will  that  the  said  master, 
wardens,  fellowship  and  Company,  and  their  successors,  shall 
[  ♦sss  ]  without  *contradiction,  suit  or  delay,  peaceably,  gently,  and 
quietly  pay,  or  cause  to  be  paid  to  my  brother  David  Fysher,  of 
the  town  of  Shrewsbury,  one  annuity  or  yearly  rent  of  61.  sterling 
yearly  during  his  natural  life,  to  be  paid  to  him  at  four  usual 
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terms  in  the  year,  that  is  to  say,  &c.  Also  I  will  that  the  said  A.-Q. 
master,  wardens,  &c.  immediately  after  the  decease  of  the  said  xue  Cobd- 
David  Fysher,  shall  pay,  or  cause  to  be  paid  to  Mary  Fysher,  Qf^pfm- 
wife  of  the  said  David,  one  annuity  or  yearly  rent  of  40«.,  to  be 
paid  at  two  terms  of  the  year,  that  is  to  say,  &c.,  to  continue 
during  her  life,  if  the  said  Margaret  do  overlive  the  said 
David  Fysher  her  husband ;  and  that  they  and  their  successors 
shall  yearly  distribute  and  bestow  in  alms  within  the  parish  of 
St.  Dunstan's  6Z.  sterling,  by  12rf.  a  house,  to  every  poor  house- 
holder, and  to  such  as  shall  be  most  needy  and  poor,  by  the 
discretion  of  the  churchwardens  of  St.  Dunstan's,  and  the  over- 
seers of  this  my  last  will  and  testament.  And  I  also  will  that 
the  said  master,  wardens,  &c.,  and  their  successors  of  the  Com- 
pany of  Cordwainers,  shall  yearly,  for  ever,  cause  a  dirge  or 
mass  to  be  sung  in  the  said  parish  church  of  St.  Dunstan's  for 
my  soul,  my  friends*  souls,  and  all  Christian  souls.  And  I  will 
that  the  said  masters,  and  wardens  of  the  craft  aforesaid  shall 
yearly  distribute  and  bestow  in  alms  among  poor  people,  strangers 
and  others  coming  out  of  other  places  and  parishes,  the  sum  of 
6s.  8d.  And  I  will  and  direct  that  all  such  as  be  master  and 
wardens,  or  shall  be  of  the  said  craft  of  Cordwainers,  shall 
be  present  at  my  dirge  and  mass,  and  at  the  distribution 
of  the  said  alms,  so  that  the  said  master  shall  have  for 
his  painstaking,  and  each  of  the  wardens  for  their  painstaking, 
once  in  the  year  to  be  done,  lOd.  a-piece.  And  I  also  will 
that  every  one  of  the  churchwardens  of  St.  Dunstan's  in  the 
^efit  aforesaid,  being  present  at  the  same  distribution,  shall 
have  12d.  a-piece  yearly  for  ever."  And  after  certain  other 
directions,  and  *a  devise  of  certain  estates  therein  mentioned  to  [  *536  ] 
the  said  David  Fysher,  with  remainder  to  Nicholas  Parnell  in 
fee,  subject  as  to  such  remainder  in  fee  to  the  payment  of  41. 
a-year  for  the  charitable  purposes  therein  mentioned,  and  after 
giving  certain  other  pecuniary  legacies,  the  testator  proceeded  as 
follows:  **And  all  the  residue  of  my  goods  not  bequeathed  I 
hereby  give  and  bequeath  to  David  Fysher  my  brother,  whom  I 
make  my  sole  executor  of  this  my  last  will  and  testament.  And 
I  admit  for  my  overseer  and  supervisor  Robert  Fleetwood,  being 
of  the  King's  High  Court  of  Chancery  ;  provided  always,  that  if 
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A.-G,  the  said  master,  wardens,  fellowship  and  Company  of  the  craft  or 
The  Cord-  mystery  of  Cordwainers  aforesaid,  do  not  well  and  truly  perform, 
Comp!u?y*  ^^lfil>  ^^^  ^^^V  ^^^  *^d  singular  the  thing  and  things  above 
said  by  them  to  be  observed,  performed,  fulfilled,  and  kept,  but 
do  cease  in  doing  of  the  same  by  the  space  of  one  year,  contrary 
to  this  my  last  will  and  testament,  that  then  it  shall  be 'lawful 
for  my  said  brother  David  Fysher  and  his  heirs,  into  all  the 
said  lands,  tenements,  and  other  the  premises  with  the  appurten- 
ances to  enter,  and  the  said  premises  to  keep,  have  hold,  and 
enjoy,  to  him,  his  heirs  and  assigns  for  ever ;  and  the  said 
master,  wardens,  fellowship,  and  Company,  to  be  clearly  expelled, 
discharged,  and  put  out  of  the  premises." 

The  estate  devised  to  the  Company  consisted,  at  the  date  of 
the  will,  of  the  *'  Falcon  "  Inn,  let  at  a  yearly  rent  of  6i.,  and  two 
other  messuages,  let  respectively  at  rents  of  5/.  and  IL  6«.  6d. 
The  annual  rental  had  increased  to  the  sum  of  3582.  The  Com- 
pany distributed  the  sums  of  52.  and  6«.  8d.  annually  among  the 
poor  of  the  parish  of  St.  Dunstan's  and  other  poor,  as  directed 
by  the  will ;  and  they  also  paid  some  other  small  sums,  amount- 
ing in  the  whole  to  21.  17s.  6rf.,  to  the  minister,  churchwardens, 
[  •637  ]  and  officers  of  the  parish,  and,  after  *making  such  payments, 
they  applied  the  surplus  of  the  rents  to  the  general  corporate 
purposes  of  the  Company. 

The  information  prayed  that  the  Cordwainers'  Company  might 
be  declared  to  be  trustees  of  the  rents  and  profits  of  the  messuages 
and  premises  devised  to  them ;  that  an  account  of  the  rents  might 
be  taken  against  the  Company,  and  that  the  surplus  rents  might 
be  applied  in  augmentation  of  the  sums  of  51.  and  6«.  6d.  given 
to  the  charitable  uses  and  purposes  mentioned  in  the  will,  either 
in  the  whole  or  rateably  with  the  other  sums  mentioned  therein ; 
or  that  some  other  proportional  or  reasonable  augmentation  of 
the  sums  directed  to  be  paid  for  charitable  purposes  might  be 
made  out  of  the  increased  rents,  in  performance  and  advance- 
ment of  the  charitable  intentions  of  the  testator;  and  that  a 
proper  scheme  might  be  settled  by  the  Master. 

The  defendants  by  their  answer  insisted  that  they  were  devisees 
of  the  estates  in  question,  subject  only  to  the  payment  of  the  fixed 
and  limited  sums  which  the  testator  had  directed  to  be  paid ;  and 
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that  they  had  a  right,  as  their  predecessors  had  always  done,  to         A.-G. 
apply  the  surplus  rents  to  the  uses  and  purposes  of  the  Company,     the  cord- 

Upon  the  construction  of  the  will  two  questions  were  raised ; 
first,  whether  the  testator  intended  to  devote  to  charitable  purposes 
the  whole  income  of  the  estates  devised  to  the  Company ;  secondly, 
if  the  whole  income  were  not  so  devoted,  whether  the  objects 
of  the  charity  were  entitled  to  an  increase  in  the  sums  given 
to  them,  proportioned  to  the  amount  of  the  increased  rents. 

Mr.  Bickersteth  and  Mr.  0.  Anderdon,  in  support  of  the 
information  [cited  The  Mercers*  Company  v.  The  Attorney' 
General  {I),  where  there  was  a  surplus  of  9«.  remaining  in  the 
hands  of  the  Company;  and  yet  it  was  held  that  the  Com- 
pany were  trustees  of  the  rents  and  augmented  rents.]  In  the  [  539  ] 
present  case  there  was  only  a  remaining  sum  of  13«.  &d.  out  of 
the  rents  existing  at  the  date  of  the  will,  out  of  which  sum  the 
cost  of  a  dirge  and  mass  was  to  be  paid,  so  that  the  whole  rents 
might  reasonably  be  considered  as  having  been  exhausted,  and 
the  case  would  fall  exactly  within  the  principle  upon  which 
the  case  of  The  Mercers'  Company  v.  The  Attorney-General  was 
decided.     ♦     ♦     * 

Mr,  Pemberton  and  Mr,  Wakejield,  contra  : 

*  *  No  case  can  be  found  in  which  the  Court  has  applied  [  640  ] 
the  whole  property  of  a  testator  to  charitable  purposes,  unless 
the  testator  has  expressly  given  it  to  such  purposes,  or  his 
intention  so  to  devote  it  is  matter  of  necessary  inference  from 
the  language  or  dispositions  of  the  will.  *  *  In  The  Mercers'  [  54i  j 
Company  v.  The  Attorney -General,  the  deed  by  which  the 
Company  were  constituted  trustees  required  not  only  all  the 
existing  rents,  but  all  the  future  rents  to  be  applied  to  the 
purposes  of  the  will,  every  one  of  which  purposes  was  a 
charitable  trust,  a  circumstance  which  entirely  distinguishes 
that  case  from  the  present.     ♦     *     * 

Mr,    Wray,    for   the   Solicitor-General^   who   was   made  a 

party  to  represent  the  interest  of  the  Crown  in  default  of  an 

heir.     ♦     ♦     * 

(1)  31  R.  R.  36  (2  Bligh  (N.  S.)  165). 
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A..G.  Mr.  Bic'kerstethy  in  reply. 

r. 
The  Cobd- 

wAiNERs'     The  Master  of  the  Rolls: 
Company. 

[  542  ]  The  first  question  is,   whether   this   testator   intended    the 

corporation  to  take  as  mere  trustees,  or  whether  he  intended 
to  give  them  any  beneficial  interest.  The  next  consideration  is 
whether,  if  the  corporation  were  to  take  as  trustees,  they  were 
to  be  trustees  for  mere  charitable  purposes. 

It  does  not  appear  to  me  that  the  words  of  this  devise  do 
constitute  this  corporation  mere  trustees.  The  estate  is  absolutely 
given  to  them ;  not  upon  trust,  but  for  the  use,  interest,  and 
performance  of  the  testator's  will.  It  is  rather  a  gift  upon 
condition,  than  a  gift  upon  trust.  They  are  to  take  the  estate 
so  devised  to  them,  upon  condition  that  they  perform  the  duties 
which  by  the  terms  of  the  will  are  imposed  upon  them.  Those 
duties  are  not  for  mere  charitable  purposes.  Half  the  property 
that  this  testator  disposes  of,  is  disposed  of  to  his  brother ;  an 
annuity  of  61.  is  given  to  his  brother  for  his  life ;  and  after  his 
brother's  death  there  is  no  disposition  of  this  annuity,  except 
that  21.  a-year  are  given  to  his  widow  if  she  survived  him. 
These  are  not  charitable  purposes.  It  is  plain  that  a  beneficial 
estate  was  intended  to  be  given  to  the  Cordwainers'  Company, 
because  the  testator  expressly  declares  that,  if  the  condition  upon 
which  this  estate  is  devised  to  the  corporation  be  not  performed, 
the  brother  shall  enter  and  defeat  the  estate  given  to  the  Cord- 
wainers'  Company.  Defeat  what  estate?  An  estate  given  to 
them  in  mere  trust,  from  which  they  were  to  derive  no  benefit  ? 

[  *5i3  ]  Is  it  to  be  supposed  that  *this  was  considered  by  the  testator  in 
the  nature  of  a  penalty  ?  The  imposition  of  a  penalty  for  non- 
performance of  the  condition  implies  a  benefit,  if  the  condition 
be  performed,  and  is  inconsistent  with  any  other  intention,  than 
that  the  testator  meant  to  give  a  beneficial  interest  to  the 
Company  upon  the  terms  of  complying  with  the  directions 
contained  in  his  will.  There  is,  therefore,  no  trust  either 
express  or  implied  for  charitable  purposes  further  than  to  the 
extent  of  the  special  charge  imposed;  and,  upon  all  the 
principles  applied  in  this  Court  to  such  a  case,  this  information 
must  be  dismissed. 
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The  most  important  consideration  is,  whether  the  information        A.-G. 
shoald   not    be  dismissed  with  costs.     I  regret  that  the  name    the  gobu- 
of  the  Attorney-General  has  been  used  on  this  occasion;  for  I     company 
cannot    but    suppose  that,   if   the   attention   of    the   Attorney- 
General  had  been  sufficiently  called  to  the  case,  he  would  not 
have  sanctioned  this  proceeding  by  his  name.     It  is  true  that 
his  name  is  used ;  but,  considering  the  merits  of  the  case,  or 
rather  its  demerits,  I  must 

Dismiss  this  information  with  costs. 


TEICKEY  V.  TEICKEY.  i832. 

March  9. 
(3  Myl.  &  Keen,  560—565.)  

An  Tiltiinate  gift,  if  no  child  of  the  testator's  daughter  should  attain 
21  nor  leave  issue  who  should  attain  that  age,  limited  by  a  referential  ^^' 

construction  to  issue  living  at  the  death  of  the  testator's  daughter,  who         t  ^^^  ] 
alone  were  capable  of  taking  under  the  previous  gifts. 

Income  directed  to  be  accumulated  in  excess  of  the  statutory  period 
belongs  to  the  person  who  would  have  been  entitled  if  no  accimiulation 
had  been  directed. 

BicHARD  Trickey,  by  his  will,  gave  the  residue  of  his  personal 
estate  to  trustees,  (whom  he  also  appointed  his  executors)  upon 
trust  to  pay  the  interest  and  dividends  to  his  daughter,  during 
her  life,  for  her  sole  and  separate  use;  and  the  will  then 
proceeded  as  follows:  ''And  after  her  decease,  in  trust  to  pay, 
assign,  or  transfer  the  principal  or  capital  sums,  or  the  securities 
on  which  the  same  may  be  invested,  unto  and  amongst  all  and 
every  the  children  of  my  said  daughter,  Jane  Ann  Frederick,  if 
more  than  one,  share  and  share  alike,  and  if  but  one,  the  whole 
to  such  one  child,  when  and  as  he,  she,  or  they  shall  respectively 
attain  the  age  of  twenty-one  years ;  and,  in  the  mean  time,  to 
pay  and  apply  the  dividends  and  interest  thereof  for  and  towards 
the  maintenance  and  education  of  such  child  or  children 
respectively;  and  in  case  any  or  either  of  the  said  children, 
if  there  shall  be  more  than  one,  shall  die  under  the  said  age, 
and  have  one  or  more  child  or  children  who  shall  survive  my 
said  daughter,  and  live  to  attain  the  said  age,  such  last  mentioned 
child  or  children  shall  be  entitled  to  the  share  or  shares  of  his 
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Tbickey      or  their  parent  or  parents  of  and  in  the  said  trust-monies,  and 
Tbickey.      the  interest  and  dividends  thereof.     Provided  also,  that  in  case 

[  '561  ]  any  *child  or  children  of  my  said  daughter  shall  die  before  he, 
she,  or  they  shall  attain  the  age  of  twenty-one  years,  the  share 
or  shares  of  him,  her,  or  them  so  dying,  of  and  in  the  said 
trust-monies,  shall  go  and  remain  to  the  survivors  or  survivor  of 
the  said  children,  and  the  issue  of  any  deceased  child  or  children 
who  shall  marry  and  die  under  the  said  age,  to  be  equally  divided 
between  them,  if  more  than  one,  the  issue  of  any  deceased  child 
to  stand  in  the  place  of  his,  her,  or  their  parent  or  parents. 
Provided  further,  and  it  is  my  will,  that  if  there  shall  be  no 
child  of  my  said  daughter,  or  there  being  any  such,  no  one  of 
them  shall  live  to  attain  the  age  of  twenty-one  years,  nor  leave 
any  issue  who  shall  live  to  attain  thereto,  my  said  trustees  and 
the  survivors  and  survivor  of  them,  his  executors  and  adminis- 
trators, shall  stand  possessed  of  and  interested  in  the  said  trust- 
monies,  and  the  dividends  and  interest  thereof,  in  trust  to  assign 
and  transfer  all  my  Bank  stock  to  my  great  nephew,  Thomas 
Trickey,  the  son  of  my  nephew,  William  Trickey,  now  or  late  of 
Oakingham,  in  the  county  of  Berks;  and  all  my  stock  in  the 
4  per  cent.  Bank  Annuities,  and  all  the  residue  of  the  said 
trust-monies,  unto  and  equally  between  the  rest  of  my  relations, 
namely,  the  other  children  of  my  said  nephew,  William  Trickey, 
the  sons  and  daughter  of  my  late  brother,  John  Trickey,  and 
Mary  Gilbert,  the  daughter  of  my  late  sister  Rachel  Gilbert,  or 
their  respective  executors  or  administrators:  provided  always, 
nevertheless,  that  if  the  dividends  and  interest  of  my  residuary 
estate  shall  exceed  the  annual  sum  of  200Z.,  the  surplus  thereof 
shall  be  reserved  and  accumulate  for  the  benefit  of  the  child 
or  children  of  my  said  daughter;  and,  on  failure  thereof,  for 
my  several  other  relatives  hereinbefore  named,  in  equal 
proportions." 

The  testator  made  a  codicil  to  his  will  in  the  following  words — 

r  *562  1  "By  this  codicil  to  the  last  will  and  testament  *of  me,  Richard 
Trickey,  I  revoke  the  contingent  bequest  of  my  Bank  stock  to 
my  great  nephew,  Thomas  Trickey ;  and  I  will  that  on  failure  of 
children  and  grandchildren  of  my  daughter  Jane  Ann  Frederick, 
as  therein  is  expressed,  my  said  Bank  stock,  and  4  per  cent. 
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Bank  Annuities,  and  the  residue  of  the  said  trust-monies  shall      Tbioket 
be  respectively  transferred  and  paid  to  my  several  relations,      tbickby. 
namely,  the  said  Thomas  Trickey,  and  the  other  children  of  my 
nephew,  William  Trickey,  the  sons  and  daughter  of  my  late 
brother,  John  Trickey,  and  Mary  Gilbert,  daughter  of  my  late 
sister,  Rachel  Gilbert,  in  equal  proportions." 

The  testator  died  in  June,  1800.  His  daughter,  Jane  Ann 
Frederick,  died  in  December,  1828,  having  had  one  child,  who 
died  at  the  age  of  nine  years.  The  bill  was  filed  by  the  relations 
of  the  testator,  named  in  the  contingent  bequest  of  the  residue 
in  the  will  and  codicil,  against  the  surviving  executor ;  and  the 
principal  question  in  the  cause  was,  whether  the  limitation  over 
in  the  event  of  the  testator's  daughter  having  no  child  who 
should  live  to  attain  twenty-one,  nor  leave  any  issue  which  should 
live  to  attain  that  age,  was  or  was  not  too  remote;  and  this 
depended  upon  the  point  whether,  according  to  the  true  con- 
struction of  the  will,  it  was  the  intention  of  the  testator  to 
confine  his  gift  in  favour  of  such  grandchildren  only  of  his 
deceased  daughter  as  should  survive  his  daughter. 

Mr.  Biekerstethy  Mr.  Pemherton,  Mr.  Temple,  Mr.  Hayes, 
and  Mr.  Wright,  for  the  plaintiflfs.     *     ♦     * 

Mr.  Tinney  and  Mr.  Rolfe,  contra.  [  563  ] 

Mr.  Bickerateth,  in  reply.  [  564  ] 

The  Master  of  the  Bolls  : 

The  first  provision  in  the  will  in  favour  of  the  children  of 
a  child  of  the  daughter  who  should  die  under  twenty-one  is 
confined  to  such  grandchildren  as  should  survive  the  daughter  ; 
and,  if  in  the  subsequent  passages  of  the  will  the  testator  is  to 
be  understood  to  speak  of  such  grandchildren  only,  the  limitation 
over  is  plainly  not  too  remote,  as  it  extends  only  to  a  life  in 
being,  and  twenty-one  years.  In  this  first  provision,  he  refers 
only  to  the  case  of  a  child  of  the  daughter  dying  under  twenty- 
one  and  leaving  no  issue ;  and  this  is  obviously  the  event  for 
which  he  means  to  provide  by  the  next  limitation.  If  a  child  of 
the  daughter  dies  under  twenty-one,  leaving  no  issue,  the  share 
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intended  for  such  child  is  to  be  divided  between  the  surviving 
children  and  the  ^issue  of  a  deceased  child,  such  issue  with 
respect  to  such  division  to  stand  in  the  place  of  their  parent.  It 
is  reasonable  to  intend  that  the  testator  meant  that  the  same 
grandchildren,  who  by  the  former  clause  were  to  take  their 
parent's  original  share,  should  take  that  portion  of  the  share 
which  accrued  by  the  death  of  another  child  of  the  daughter 
without  leaving  issue,  and  which  their  deceased  parent,  if  living, 
would  have  taken,  namely,  the  grandchildren  only  who  should 
survive  the  daughter.  Then  follows  the  limitation  over  in  case 
there  be  no  child  of  the  daughter  who  shall  live  to  attain  the  age 
of  twenty-one,  or  leave  issue  who  shall  attain  that  age ;  and,  if 
the  prior  gifts  are  only  in  favour  of  grandchildren  who  shall 
survive  the  daughter,  the  gift  over  must  be  intended  to  take 
effect  upon  failure  of  the  former  gifts,  and  is,  therefore,  to  take 
effect  upon  the  failure  of  grandchildren  who  shall  survive  the 
daughter  and  not  live  to  attain  twenty-one,  and  is  therefore 
plainly  not  too  remote. 

The  daughter  having  lived  for  twenty-six  years  after  the  death 
of  the  testator,  I  am  of  opinion  that  the  accumulations  of  the 
dividends  and  interest  exceeding  the  sum  of  2001.  were  good  for 
twenty-one  years,  under  the  statute  of  the  39  &  40  Geo.  III. 
c.  98 ;  and  the  daughter,  during  the  rest  of  her  life,  was  entitled 
only  to  the  interest  of  the  accumulated  fund,  which,  after  her 
death,  passed  by  the  limitation.  The  accumulation  having 
ceased  at  the  end  of  the  twenty-one  years,  from  that  time,  during 
her  life,  the  daughter  was  entitled  to  the  whole  sum  beyond  the 
200Z.,  being  the  person  who  would  have  been  entitled  if  such 
accumulation  had  not  been  directed. 


1834* 
June  26,  27. 

Rolls  Court. 
Leach,  M.II. 

[666] 


ANGIEE  V.  STANNAED. 

(3  Myl.  &  Keen,  566—572 ;  S.  C.  3  L.  J.  (N.  8.)  Ch.  216.) 

The  owner  of  an  equitable  estate  conveyed  it  to  trustees  upon  trust 
for  sale,  and  by  a  deed  of  even  date  declared  the  trusts  upon  which  the 
produce  of  the  sale  were  to  be  applied.  The  party  who  had  the  mere 
legal  estate  and  no  beneficial  interest,  refused  to  convey  it  to  the 


vou  xiA.         1834.     CH.     3  MYL.  &  K.  566—567.  129 

equitabletrustees,  unless  the  persons  interested  as  cestuis  que  trust  under        Anoier 
the  doed  of  even  date  were  made  parties  to  the  conveyance.    He  was  not  *• 

justified  in  that  refusal,  but  as  he  had  acted  hon^  fide  under  the  advice     STANyABD. 
of  a  conveyancer  of  character,  the  Court  made  the  decree  against  him 
without  costs. 

By  an  indenture  of  mortgage  dated  the  2nd  of  February,  1828, 
certain  freehold  and  leasehold  lands,  messuages,  and  heredita- 
ments were  assigned  to  Jeremiah  Stannard  for  the  residue  of  a 
term  of  1,000  years,  subject  to  a  proviso  whereby  it  was  agreed 
that,  if  the  plaintiff  John  Angier  the  elder,  his  heirs,  executors, 
administrators,  or  assigns,  should  pay  unto  Jeremiah  Stannard, 
his  executors,  administrators,  or  assigns,  the  principal  sum  of 
1,10W.  and  interest  therein  mentioned,  then  Stannard,  his 
executors,  administrators,  or  assigns,  would  assign,  surrender,  or 
otherwise  assure  all  and  singular  the  said  freehold  and  leasehold 
hereditaments  respectively  to  John  Angier  the  elder,  his  heirs, 
executors,  administrators,  and  assigns,  or  otherwise  as  he  or 
they  should  direct  or  appoint. 

John  Anj^ier  the  elder,  having  subsequently  become  desirous 
of  vesting  the  freehold  of  inheritance  and  equity  of  redemption 
in  the  mortgaged  premises,  and  also  certain  other  estates  and 
hereditaments,  in  trustees  for  sale,  for  the  purpose  of  raising 
money  to  pay  off  the  mortgage,  and  to  answer  his  other 
occasions,  by  indentures  of  lease  and  release  and  assigiunent, 
of  the  7th  and  8th  of  August,  1832,  conveyed  unto  John  Angier 
the  younger  and  Edward  Clay,  their  heirs  and  assigns,  the 
freehold  messuages  and  hereditaments  comprised  in  the  inden- 
ture of  the  2nd  of  February,  1828,  and  also  assigned  and  trans- 
ferred the  leasehold  land  and  premises  to  John  Angier  the 
younger  and  Edward  Clay,  their  executors,  administrators,  and 
assigns,  for  the  *residue  then  to  come  of  the  1,000  years  term,  [  'seT  ] 
upon  trust  to  sell  and  dispose  of  the  same  hereditaments  and 
premises  in  the  manner  therein  expressed,  without  any  further 
consent  or  concurrence  of  any  person  or  persons  whomsoever, 
and  to  stand  possessed  of  the  monies  arising  therefrom  upon  the 
trusts  declared  in  and  by  a  certain  other  indenture  of  eve)i  date, 
and  therein  referred  to ;  and  it  was  thereby  declared,  that  the 
receipt  of  the  trustees  should  be  a  sufficient  discharge  for  all 
monies  which  they  should  receive  in  virtue  of  the  trust  deed. 
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angier  In  pursuance  of  the  trust,  the  greater  part  of  the  estates  and 

Stannabd.  premises  were  sold  in  lots  to  different  purchasers ;  and  out  of  the 
produce  of  such  sales  the  sum  of  1,200J.  was,  in  the  month  of 
March,  1833,  by  the  direction  of  John  Angier  the  elder,  paid  to 
Jeremiah  Stannard,  in  full  satisfaction  and  discharge  of  all 
principal  money  and  interest  due  to  him  on  his  mortgage 
security ;  and  a  memorandum  in  the  following  words,  signed  by 
Stannard,  was  indorsed  upon  the  mortgage  deed  of  the  2nd  of 
February,  1828, — **Be  it  remembered  that  I,  the  within  named 
Jeremiah  Stannard,  do  hereby  acknowledge  to  have  had  and 
received  of  and  from  the  within  named  John  Angier,  &c.  the 
sum  of  1,200Z.  being  in  full  discharge  of  all  principal  monies  and 
interest,  due  and  owing  to  me  from  the  said  John  Angier  upon 
security  of  the  freehold  and  copyhold  hereditaments  comprised 
in  the  within  written  indenture  ;  and  I  do  hereby  for  myself,  my 
executors,  administrators  and  assigns,  undertake,  promise,  and 
agree,  that  I  will,  when  required,  but  at  the  costs  and  charges 
of  the  said  John  Angier,  his  appointees,  trustees,  or  assigns — 
execute  an  assignment  of  the  freehold  premises  comprised  in  the 
[  *66S  ]  within  indenture,  for  the  residue  of  the  *term  within  mentioned, 
to  such  persons,  to  such  uses,  and  in  such  manner  and  form  as 
he  or  they  shall  direct  or  appoint." 

The  conveyances  to  the  purchasers  of  the  several  lots  were  not 
completed  immediately  upon  the  sale ;  but  it  w-as  arranged 
between  the  trustees  and  the  respective  purchasers,  that  an 
assignment  of  the  term  in  the  freehold  hereditaments  should  be 
tak6n  to  a  trustee  nominated  by  John  Angier  the  elder  ;  and  a 
draft  of  such  assignment  was  accordingly  prepared  and  sent  to 
the  defendant's  solicitor,  who  made  various  objections  thereto. 
The  draft  was  afterwards  laid  before  counsel  to  be  settled  by  him 
on  behalf  of  all  parties;  and  the  draft,  so  prepared  and  settled, 
was  again  sent  to  Stannard,  who  objected  to  it  on  the  ground 
that  the  cestuis  que  trust  under  the  deed  of  trust  were  not 
made  parties :  and  he  returned  the  draft,  accompanied  by  a 
letter  from  his  solicitor  in  the  following  terms:  "I  return  you 

this  draft,  perused  by  Mr. on  behalf  of  Mr.  Stannard,  with 

a  copy  of  his  accompanying  observations.     Mr.  Stannard  cannot 
dispense  with  the  required  concurrence  of  the  cestuis  que  trust." 
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The  draft,  as  settled  by  the  counsel  for  Mr.  Angier,  was  after-  anoibb 
wards  engrossed,  and  the  engrossment,  having  been  executed  by  sxannard. 
Mr.  Angier  and  the  trustees,  was  tendered  to  Mr.  Stannard  for 
execution.  That  gentleman,  however,  declined  to  execute  it; 
and  the  present  bill  was  thereupon  filed  by  John  Angier  the 
elder,  and  the  trustees  for  sale  under  the  trust  deed,  praying 
that  Mr.  Stannard  might  be  compelled  to  assign  the  legal 
estate  in  the  term  then  vested  in  him,  as  the  plaintiff  should 
direct,  and  that  he  might  be  decreed  to  pay  the  costs  of  the 
j^uit.     *     *     * 

It  was  proved  in  the  cause  by  evidence,  that  a  conveyancer  of        [  569  ] 
experience  and  reputation,  who  was  consulted  on  behalf  of  the 
defendant,  had  advised  the  defendant  to  require  that  the  cestuis 
que  trust  under  the  indentures  of  the  7th  and  8th  of  August, 
1832,  should  be  parties  to  the  assignment. 

Mr.  Pemberton,  Mr.  Preston^  and  Mr.  Coventry,  for  the 
plaintiffis,  said  the  real  question  was  upon  what  terms  the  decree 
against  the  defendant  ought  to  be  made;  whether  with  or 
without  costs.     *     *     * 

Mr.  Bickersteth  and  Mr.  Richards,  contra  [cited  Goodson  v.  [  570  ] 
ElUsson  (1)] .  The  true  rule  with  respect  to  the  situation  and 
duty  of  trustees  was  clearly  expressed  in  Taylor  v.  Glanville  (2), 
which  decided  that  a  trustee  was  always  entitled  to  his  costs, 
unless  where  he  had  acted  from  motives  of  obstinacy  and 
caprice. 

Mr.  Pemberton,  in  reply. 

The  Master  of  the  Rolls  :  [  i>7i  ] 

The  proper  decree  in  this  case  is  matter  of  course,  that  the 
defendant  should  execute  a  conveyance  of  the  legal  estate  to 
the  equitable  trustees,  and  that  all  necessary  parties  should  join 
in  the  conveyance  to  *be  settled  by  the  Master,  if  the  parties 
differ.  If  either  party  should  be  dissatisfied  with  the  opinion 
which  the  Master  should  form  as  to  the  necessary  parties,  the 

(1)  27  B.  B.  127  (3  Buss.  583).  (2)  18  R.  R.  210  (3  Madd.  176). 
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Anoier  question,  which  has  been  now  discussed,  would  then  come 
Stannard.  regularly  before  the  Court  upon  an  exception.  As,  however, 
the  defendant  is  willing  to  adopt  the  conveyance  which  has  been 
prepared  and  engrossed  without  making  the  cestuis  que  trust 
parties,  in  case  the  Court  should  think  that  they  are  not 
necessary  parties,  I  will  now  proceed  to  give  my  judgment  upon 
that  point. 

If  he,  who  has  the  mere  legal  estate,  so  deals  with  it,  as  to 
sanction  any  act  done  by  the  equitable  trustee  to  the  prejudice 
of  the  cestuis  que  trust,  he  thereby  becomes  a  party  to  the  breach 
of  trust,  and  is  answerable  accordingly ;  but  where  the  equitable 
trust  is  for  the  purpose  of  sale,  he  who  has  the  legal  estate  is 
for  the  benefit  of  the  cestuis  que  trust  bound,  when  required,  to 
convey  it  to  the  equitable  trustee  to  enable  him  to  execute  his 
trust.  If,  in  parting  with'  the  legal  estate,  he  goes  beyond  the 
mere  purpose  of  conveying  it  to  the  equitable  trustee,  and  so 
deals  with  it  as  to  facilitate  a  breach  of  trust  by  the  trustee,  and 
a  breach  of  trust  be  in  consequence  committed,  he  is  deemed  a 
party  to  such  breach  of  trust,  and  is  responsible  for  it. 

In  this  case  it  was  the  duty  of  the  defendant  who  had  the 
mere  legal  estate  to  clothe  the  equitable  trustee  with  it ;  and, 
nothing  further  being  required  from  him,  and  it  being  manifestly 
[  •672  ]  for  the  benefit  of  the  cestuis  que  *trust,  it  could  not  be  necessary 
for  the  defendant's  security  that  the  cestuis  que  trust  should  be 
made  parties  to  the  conveyance,  in  order  to  evidence  their 
consent  to  the  deed,  and  the  demand  made,  on  the  part  of  the 
defendant  in  this  respect,  is  not  to  be  justified. 

I  am  not,  however,  willing  to  charge  the  defendant  with  the 
costs  of  the  suit  which  he  has  thus  occasioned.  He  has  acted 
bond  fide  under  advice  which  has  misled  him,  but  upon  which 
he  had  reason  to  rely  from  the  experience  and  character  of  the 
adviser.  It  is  for  the  interest  of  society  that  a  trustee,  under 
such  circumstances,  should  not  be  fixed  with  the  costs  of  the 
suit  ;  but  the  adviser  who  misled  him,  being  of  his  own  choice, 
I  cannot  give  him  the  costs  of  the  suit. 
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SAWYER  V.  BIRCHMOEE  (1).  igSB, 

(3  Myl.  &  Keen,  572—579.)  ^"^y  12, 13. 

July  22. 

Demurrer  by  a  witness  examined  by  the  plaintiffs,  onjthe  ground  

that  he  had  been  the  solicitor  of  some  of  the  defendants,  and  that  the  -^'>^^  Court, 

interrogatory  required  the  disclosure  of  confidential  communications,  Pepys,  M.R. 
overruled,  the  witness  being  bound  to  produce  letters  communicated  to         [  572  ] 
him  from  collateral  quarters  to  which  the  interrogatory  pointed,  and 
to  answer   questions  seeking  information  as  to  iHatters  of  fact,  as 
distinguished  from  confidential  communications. 

This  was  the  demurrer  of  John  David  Towse,  a  witness 
examined  by  the  plaintiffs,  to  an  interrogatory  whereby  he  was 
asked,  whether  in  the  year  1817,  or  at  any  and  what  time,  he 
was  employed  as  solicitor  or  agent,  for  any  and  which  of  the 
parties  in  the  cause  ;  and  whether  or  not  he  wrote  and  sent  any 
letters  to  any  other,  and  which  of  the  said  parties,  or  to  any  and 
what  person  or  persons,  acting  as  their  solicitor  or  solicitors, 
teaching  any  and  which  of  the  matters  in  the  *8uit ;  and  [  *o73  ] 
whether  or  not  he  received  any  letters  from  any  and  which 
of  such  parties,  or  from  any  and  what  person  or  persons,  acting 
as  their  solicitor  or  solicitors.  And  if  so,  the  witness  was 
required  to  produce  such  letters,  or  copies  of  them,  as  were  in 
his  possession  or  power,  and  as  to  such  letters  or  copies  as  were 
not  in  his  possession  or  power,  to  set  forth  the  contents  thereof,  and 
what  was  become  of  such  letters  or  copies.  And  whether  or  not 
he  did  at  any  time,  and  when,  attend  any  meeting,  or  meetings 
of  any  of  the  parties  to  the  suit,  or  their  solicitors  or  agents, 
touching  or  concerning  their  interests  or  claims  in  the  matters 
in  the  pleadings  mentioned,  or  any  and  what  part  thereof. 
And  if  so,  to  set  forth  when  and  where  such  meeting  or 
meetings  took  place,  who  were  present,  and  what  conversation 
or  communications  took  place  thereat. 

To  this  interrogatory  the  deponent  said,  that  in  the  year  1817, 
he  was  employed  as  solicitor  or  agent  for  the  defendants  Henry 
Robert  Briggs,  Eobert  Briggs,  and  Ann  Birchmore,  and  that  he 
wrote  some  letters,  touching  the  matters  in  the  suit,  to  certain 
persons,  when  so  acting  as  the  solicitor  for  the  said  defendants, 
and  that  he  received  certain  letters  when  acting  as  such  solicitor, 

\l)  Lyell  V.  Kenntily  (No.  2)  9  App.  Cas.  81,  afpg.  S.C.  (1883)  23  Ch.  Div. 
401,  48  L.  T,  45o. 
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Sawyer      but  as  to  and  from  that  part  of  the  interrogatory  which  inquired 

•V, 

BiROHMORE.  after  the  persons  to  whom  the  said  letters  were  addressed,  and 
required  him  to  produce  the  said  letters,  to  the  close  thereof, 
he  demurred  thereto,  and,  for  cause  of  demurrer  said,  that  being 
at  the  time  of  writing  the  said  letters  employed  as  solicitor 
by  some  of  the  parties  defendants  in  the  cause,  he  could  not 
depose  thereto  without  disclosing  communications  made  in 
confidence  to  him  by  his  clients. 

Mr.  Pemherton  and  Mr.  Lynch^  in  support  of  the  demurrer  : 

[  574  ]  The  rule  is  settled  that  a  solicitor  cannot  be  called  upon  to 

disclose  confidential  communications  which  have  passed  between 
him  and  his  clients,  *  *  or  between  him  in  his  character  of 
their  solicitor  and  any  other  persons,  at  any  meeting  held  with 
reference  to  matters  in  which  he  was  confidentially  emplo^-ed  : 
\}Vihon  V.  Rastall  (i).] 

Mr.  Bicker steth  and  Mr.  Moore ^  contra : 

This  bill  is  filed  by  persons  claiming  to  be  some  of  the  next  of 
kin  of  a  testator,  who  died  intestate  as  to  the  residue  of  his 
personal  estate  in  the  year  1814,  against  the  defendants,  among 
whom  the  residue  has  actually  been  distributed  under  a  decree 
of  the  Court  as  the  sole  next  of  kin.      In  the  year  1817  Mr. 
I  •576  ]       Towse  was  solicitor  *for  some  of  the  defendants  ;  and  at  that 
time,  and  for  some  years  afterwards,  the  plaintiffs  and  defendants 
were  making  common  cause  together,  all  claiming,  and  admitted 
by  each  other,  to  be  the  next  of  kin  of  the  testator,  and  seeking 
to  satisfy  the  executors  that  their  claims  were  well  founded. 
The  letters  and  communications  between  Mr.  Towse  and  the 
parties  or  their  solicitors,  to  the  disclosure  of  which  Mr.  Towse 
demurs,  took  place  between  the  years  1817  and  1825,  when  the 
plaintiffs  and  defendants  were  not  opposed  to  each  other,  and 
when  a  suit  was  so  far  from  being  in  contemplation,  that  they 
were  all  concurring  in  their  endeavours  to  satisfy  the  executors 
without  a  suit.      In  the  year  1825,  one  executor  filed  a  bill 
against  the  other,  for  the  purpose  of  having  the  residue  dis- 
tributed among  the  persons  who  should  be  found  next  of  kin, 
(1)  2R.  E.  515(4T.  B.  753). 
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and  in  that  suit  the  distribution,  of  which  the  present  plaintiffs       Sawyer 

complain,  was  made.     The  interrogatory  does  not  require  the    birchmore. 

production  of   any  letters  except  those  which  passed  between 

Mr.  Towse  and  persons  who  were  not  his  clients,  and  these  are 

clearly  not   privileged.      The  other  part  of   the  interrogatory 

seeks  a   disclosure    of    what    passed    at    a    meeting    betw^een 

Mr.    Towse,    then   solicitor   for   three   of  the    defendants,   tlie 

solicitor  of    other    defendants,   and   some  of    the    defendants 

themselves  at  a  time  when  there  was  no  subject  in  dispute, 

when  all  parties  admitted  themselves  to  be  the  next  of   kin, 

and  when  Mr.   Towse^s  clients  had  no  distinct  and  separate 

interest  from  the  other  persons.     The  information  sought  relates 

to  a  collateral  matter  of  fact ;   and  it  has  been  held  that  an 

attorney   is  bound  to  answer  questions  as  to  collateral  facts 

within  his  knowledge,  however  unfavourable  such  facts  may  be 

to  his  client,  and  though  the  knowledge  of  them  may  have  been 

acquired  in  consequence  of  his  character  of  attorney  :   Spenceley 

V.  ^Schulenburgh  (i).     In  Bramwell  v.  Lucas  (2),  a  conversation       [  •576  ] 

between  a  client  and  his  attorney  at  the  office  of   the  latter, 

the  effect  of  which  was  to  prove  an  act  of  bankruptcy  against 

the  client,  was  held  not  to  be  privileged  ;  and  Lord  Tenterden, 

in  giving  the  judgment  of  the  Court,   put  the  ground  of  the 

decision  upon  this  distinction,  that  the  conversation  related  to  a 

matter  of  fact,  and  not  to  matter  of  confidential  communication. 

3/r.  Pemherton,  in  reply. 

The  Master  of  the  Bolls  (3)  said  the  language  of  Lord 
Tenterden,  in  the  case  referred  to,  required  consideration.  On 
the  following  day  his  Honour  said  he  had  looked  into  the  case 
of  Bramwell  v.  Lucas,  and  certainly  the  communication  between 
the  attorney  and  client  came  very  near  to  a  confidential  com- 
munication, and  yet  the  Court  held  it  not  to  be  privileged. 
Lord  Tenterden  in  his  judgment  said :  **  The  action  was  brought 
by  the  assignees  of  Noakes,  a  bankrupt ;  and  Scott,  his  attorney, 
was  called    by  the  plaintiffs  to  prove  the  act  of  bankruptcy. 

(1)  7   East,    357.     Seo  judgment,      jwsL 

post,  p.  136.  (3)  Sir  C.  Pepys. 

(2)  2  B.  &  C.  745.     Sec  judgment, 
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jSawybr  He  gave  in  evidence  that  upon  his  (Scott's)  suggestion  a  meeting 
BiRCHMOBE.  of  Noakes's  creditors  was  called;  that  the  meeting  was  to  be 
held  on  the  7th  of  November  at  t\yelve  at  noon ;  that  Noakes 
called  on  him  that  morning  and  asked  if  he  could  safely  attend 
such  meeting  without  being  arrested ;  that  Scott  advised  him  to 
remain  at  his  office  till  it  was  ascertained  whether  the  creditors 
would  engage  to  give  him  safe  conduct,  and  that  he  accord- 
ingly remained  there  two  hours  to  avoid  being  arrested,  till 
Scott  returned  from  the  meeting :  and  the  question  is,  whether 
[  ♦577  ]  the  whole  or  any  *part  of  this  evidence  ought  to  have  been 
excluded ;  that  Scott  was  competent  to  prove  that  the  meeting 
was  called;  that  it  was  called  upon  his  suggestion,  and  that 
Noakes  came  to  and  remained  at  his  office  is  beyond  all  doubt ; 
but  the  point  disputed  was,  whether  Noakes's  question  to  Scott, 
and  Scott's  answer  to  him,  was  not  within  the  privilege,  and  we 
think  it  was  not.'*  And  the  ground  upon  which  the  Court 
decided  that  it  was  not,  was  this,  that  the  question  put  by 
the  bankrupt  to  Mr.  Scott  "was  not  a  question  for  legal  advice 
put  to  him  in  his  character  of  attorney,  but  a  question  for 
information  as  to  a  matter  of  fact.  **  It  can  hardly  be  supposed," 
said  Lord  Tenterden,  **  that  a  man  could  ask  as  matter  of  law, 
whether  he  would  be  free  from  arrest  whilst  attending  a  volun- 
tary meeting  of  creditors ;  but  he  might  well  ask  as  matter  of 
fact,  from  the  person  at  whose  suggestion  the  creditors  had  been 
convened,  whether  any  arrangement  had  been  made  with  the 
creditors  to  prevent  an  arrest,  and  Mr.  Scott's  answer  implies 
that  the  question  was  put  with  the  latter  view." 

In  Spenceley  v.  Schulcnhurgh  (i)  it  was  held  that  an  attorney 
was  bound  to  disclose,  when  called  as  a  witness,  the  contents 
of  a  notice,  which  he  received  from  the  adverse  attorney,  to 
produce  a  paper  in  the  hands  of  his  client.  Lord  Ellenborough 
observing  that  the  privilege  of  an  attorney  extended  only  to 
confidential  communications  from  his  client,  and  not  to  com- 
munications from  collateral  quarters,  although  made  to  him  in 
consequence  of  his  character  of  attorney. 

These  authorities  shewed  that  letters  communicated  to  Mr. 
Towse  from  collateral  quarters,  to  which  the  interrogatory  clearly 

(1)  7  East,  357. 
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pointed,  were  not  protected,  and  that  *the  witness  was  bound      sawybb 
to  answer  questions  seeking  information  as  to  matters  of  fact,    BiRCHifOBE. 
as  distinguished  from  matters  of  confidential  communication.       [  ♦578  ] 
The  demurrer  must  be  overruled  and  with  costs,  but  with  liberty 
to  the  parties  defendants  to  raise  such  objections  at  the  hearing 
as  they  might  be  advised. 

^NoTB. — Further  proceedings  in  this  suit  are  reported  in 
1  Keen,  403,  and  will  be  contained  in  the  corresponding 
volume  of  the  Revised  Reports. — 0.  A.  S.] 


JONES   V.  POWLES(l).  iss^. 

^  June  7, 27,  2S. 

(3  Myl.  &  Keen,  581—599;  S.  C.  3  L.  J.  (N.  S.)  Ch.  210.)  July  7. 

The  rule  that  a  purchaser  for  valuable  consideration  without  notice  is    J^^^g  Ckmrt, 
protected  by  the  legal  estate,  extends  not  only  to  cases  where  his  title    ^  p  .^h  M  R 
is  impeached  by  reason  of  some  secret  act  done  by  the  vendor  or  those         ^      ' 
under  whom  he  claims,  but  to  cases  also  where  his  title  is  impeached  by         *-         -' 
reason  of  the  falsehood  of  a  fact  of  title  asserted  by  the  vendor  or  those 
under  whom  he  claims,  provided  such  asserted  title  is  clothed  with 
pofisession,  and  the  falsehood  of  the  alleged  fact  could  not  have  been 
discovered  by  reasonable  diligence. 

By  indentures  of  lease  and  release,  dated  respectively  the  2lBt 
and  22nd  of  December,  1800,  John  Jones,  a  hatter  in  Hereford, 
mortgaged  a  freehold  house  and  premises,  situate  in  High  Street, 
in  that  city,  of  which  he  was  seised  in  fee,  to  William  Holbrook 
and  his  heirs,  to  secure  the  sum  of  200/.,  advanced  to  him  by 
Holbrook,  with  interest. 

John  Jones  paid  off  the  mortgage  and  all  arrears  of  interest 
in  the  month  of  August,  1808,  and  at  the  same  time  took  from 
Holbrook  a  memorandum,  which  was  indorsed  upon  the  mort- 
gage deed,  acknowledging  such  payment ;  but  he  never  obtained 
a  reconveyance  of  the  property,  and  at  the  time  of  his  death, 
which   took  place  in  the  month  of  May,  1814,  the  legal  estate 

(1)  This  decision  has  been  approved  Acts,  no  longer  merely  a  Court  of 

and  followed   in   subsequent  cases :  equity)  gave  relief  against  a  bond  fide 

Carttr  ▼.  Carter  (1857)  3  K.  &  J.  617,  purchaser  for  value  whose  title  was 

63H,  27  L.  J.  CTi.  74 ;    Youny  v.  Yomty  derived  under  a  forged  deed,  although 

(1867^  L.  E.  3  Eq.  801 ;  but  in  ( '(nqwr  such  title  was  clothed  with  possession 

T.  VeJwtf{\Sf^2)  20 Ch.  1).  611,  51  L.  J.  and  there  was  no  negligence  on  the 

Ch.  862,  47  L.  T.  89,  the  Court  of  purchaser's  part.— 0.  A.  S. 
Appeal  (being,  since  the  Judicature 
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Jones        in  the  mortgaged  premises  remained  outstanding  in  Holbrook. 

PowLEs.      Immediately  upon    the  death   of  John   Jones,   one   Benjamin 

[  *.'>82  ]  Meredith,  who  had  been  his  shopman  and  *assisted  him  in  his 
business,  produced  and  proved  in  the  proper  Ecclesiastical  Court 
an  instrument  purporting  to  be  the  will  of  John  Jones,  by  virtue 
of  which  he  obtained  undisturbed  possession  of  the  messuage 
and  premises  comprised  in  the  mortgage.  This  instrument  was 
in  the  following  words :  **  The  will  and  testament  of  John  Jones, 
hatter,  dated  September  12, 1802.  I  do  hereby  will  and  bequeath, 
after  all  my  just  debts  and  funeral  expenses  are  paid,  the  whole 
of  my  real  and  personal  property  to  my  assistant  Mr.  Benjamin 
Meredith.  In  testimony  of  which  witness  my  hand:  John  Jones 
— Witnesses  John  Cowmeadow,  Henry  Hill,  Thomas  Jones." 

Meredith,  shortly  after  the  death  of  John  Jones,  had  occasion 
to  borrow  a  sum  of  800/.  from  one  Hall,  upon  the  security  of  the 
property  in  question  ;  and,  accordingly,  in  consideration  of  800/. 
lent  to  Meredith  by  Hall,  Holbrook,  as  the  trustee  of  the  legal  estate 
for  Meredith,  and,  at  his  request,  joined  with  Meredith  in  a  deed, 
dated  the  2nd  of  February,  1815,  by  which  the  messuage  and  pre- 
mises in  High  Street  were  conveyed  to  Hall,  his  heirs  and  assigns, 
subject  to  redemption  upon  payment  of  the  300/.  and  interest. 

Meredith  died  in  the  month  of  April,  1815,  having  devised  the 
equity  of  redemption  of  the  mortgaged  premises  to  his  wife 
Susannah,  in  fee  ;  and  by  divers  mesne  conveyances  the  title  to 
that  equity  of  redemption  became,  in  the  month  of  March,  1821, 
vested  in  a  person  of  the  name  of  James  Jones  in  fee. 

In  the  month  of  October  in  that  year,  one  Watkins,  at  the 
request  of  James  Jones,  paid  off  the  300/.  then  due  upon  the 
mortgage  to  Hall,  and,  in  consideration  of  the  money  so  paid, 

[  *o83  1  the  mortgaged  premises  were,  at  *tlie  same  time,  conveyed  by 
Hall  and  Jones  to  Watkins,  subject  to  redemption  by  Jones, 
on  payment  of  the  300/.  and  interest ;  and  that  sum  was,  by  a 
subsequent  transaction  in  September,  1822,  increased  to  600/. 

Soon  after  the  period  of  the  last-mentioned  transaction,  James 
Jones  and  Watkins  having  entered  into  co-partnership,  they 
applied  to  John  Powles  for  a  loan  of  450/.,  and,  Powles  having 
advanced  the  money,  Watkins,  with  the  consent  of  his  partner 
Jones,  deposited  with  Powles  the  mortgage  deed,  and  all  the 
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title  deeds  relating  to  the  property,  by  way  of  security  for  his  Jones 
advances.  Powles  having  afterwards  lent  them  further  sums,  powLes. 
he  was  eventually  let  into  possession  as  mortgagee ;  and  he 
continued  in  possession  until  the  month  of  April,  1828,  when 
he  died,  leaving  the  defendant,  Sarah  Powles,  his  widow,  whom 
he  appointed  his  executrix,  and  to  whom  he  devised  all  his 
mortgages  and  trust  estates. 

Uix)n  the  death  of  her  husband,  Sarah  Powles  entered  into 
possession,  and  made  further  advances  to  Jones  and  Watkins, 
on  the  security  of  the  same  property,  to  the  amount,  in  the 
whole,  of  2,000Z. ;  and  in  the  month  of  September,  1830,  James 
Jones  and  Watkins,  by  a  deed  which  recited  that  Sarah  Powles 
had  contracted  for  the  purchase  of  this  estate  for  l,200i.,  and 
that  she  was  to  retain  that  sum  in  part  discharge  of  the  monies 
due  to  her  from  Jones  and  Watkins,  it  was  witnessed  that,  in 
consideration  of  1,200Z.  and  of  the  discharge  given  by  Watkins 
to  Jones  from  the  600/.  due  to  him,  Watkins  and  Jones  con- 
veyed and  released  the  house  and  premises  to  Sarah  Powles,  her 
heirs  and  assigns,  for  ever. 

In  the  month  of  July,  1881,  the  present  bill  was  filed  by  David 
Jones  and  Sarah  his  wife,  against  Sarah  Powles.  The  bill 
alleged  that  John  Jones  died  intestate,  *leaving  the  plaintiff,  [  *i>84  ] 
Sarah  Jones,  his  heiress-at-law ;  that  John  Jones  never  made 
any  will  duly  executed  and  attested  to  pass  real  estate  by  devise, 
and  that  the  signature  and  the  attestations  of  the  witnesses  to 
the  pretended  will  were  forged  or  fictitious ;  and  it  prayed  that 
the  plaintiffs  might  be  permitted  to  redeem  the  estate,  on  pay- 
ment of  what  should  be  found  due  in  respect  of  the  mortgage ; 
and  also,  if  necessary,  that  an  issue  might  be  directed  for  the 
purpose  of  trying  whether  John  Jones  made  any  valid  demise 
of  the  property  in  question. 

The  defendant  having  put  in  her  answer,  setting  forth  her 
title,  as  it  has  been  already  stated,  the  plaintiffs  filed  a  supple- 
mental bill,  in  which  they  detailed  the  history  of  the  several 
mortgage  transactions,  as  before  mentioned,  and  alleged  that 
the  defendant  w^as  in  possession  and  enjoj^ment  of,  and  claimed 
to  he  entitled  to  the  premises,  not  as  mortgagee,  but  as  absolute 
owner  under  the  forged  will.    The  supplemental  bill  further  stated 
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Jones  that,  at  the  instance  of  the  plaintiffs,  the  administration  with  the 
rowLEs.  pretended  will  annexed,  obtained  by  Meredith,  had  been  declared 
void  by  the  Ecclesiastical  Court,  and  fresh  letters  of  administration 
granted  to  the  plaintiff,  Sarah  Jones.  It  then  charged  that  the 
defendant  had  notice  of  the  forgery,  and  prayed  the  same  relief 
as  if  these  matters  had  been  stated  in  the  original  bill. 

The  defendant,  by  her  answer  to  the  supplemental  bill, 
admitted  that  the  mortgage  to  Holbrook  was  paid  off  in  the 
lifetime  of  John  Jones,  but  that  the  legal  estate  was  not  recon- 
veyed  at  his  death;  and  she  claimed  to  be  entitled  to  the 
absolute  ownership  of  the  house  and  premises,  as  a  purchaser 
for  valuable  consideration,  without  notice  of  the  forgery ;  and 
[  *'>B5  ]  she  denied  the  title  *of  the  plaintiff  Sarah  Jones,  as  the 
heiress-at-law  of  John  Jones. 

At  the  hearing  of  the  cause  the  Master  of  the  Rolls  directed 
that  the  bill  should  be  retained  for  twelve  months,  with  liberty 
to  the  plaintiffs,  in  the  mean  time,  to  bring  an  action  of  ejectment 
to  recover  possession  of  the  premises;  and  the  defendant  was  not 
to  set  up  the  Statute  of  Limitations,  or  the  legal  estate  in  the 
premises,  which  was  outstanding  in  William  Holbrook  at  the 
death  of  John  Jones,  and  which  had  subsequently  been  acquired 
by  the  defendant. 

An  action  of  ejectment  was  accordingly  brought,  and  was  tried 
at  the  last  Spring  Assizes  for  the  county  of  Hereford,  when  the 
plaintiffs  recovered  a  verdict,  having  fully  established,  by  their 
evidence,  that  the  pretended  will  of  John  Jones  was  a  forgery, 
and  that  the  plaintiff  Sarah  Jones  was  his  heiress-at-law. 

The  evidence  in  the  cause  established  that,  in  the  month 
of  July,  1825,  notice  was  given  to  John  Powles,  the  mortgagee, 
and  the  defendant  Sarah,  his  wife,  by  a  solicitor  acting  on  behalf 
of  a  party  who  claimed  to  be  the  heir  of  John  Jones,  that  he  had 
received  instructions  to  institute  legal  proceedings  for  the  purpose 
of  setting  aside  the  will,  on  the  ground  that  it  was  a  forgery. 

The  cause  now  came  on  for  further  directions  upon  the  equity 
reserved. 

Mr.  Tinncif,  for  the  defendant,  contended  that  the  defen- 
dant must  be  considered  as  standing:  in  the  situation  of  a  honCi 
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jide  purchaser  for  value,  in  respect  of  all  advances  made  by  her        Jokes 
testator,  on  the  security  of  the  mortgaged  premises,  prior  to  the       powles. 
time  when  the  *notice  of  proceedings  to  impeach  the  will,  on  the       [  •586  ] 
ground  of  forgery,  was  given ;  and  that  to  the  extent  of  those 
advances,  therefore,  she  had  a  right  to  protect  herself  by  the 
legal  title  which  she  obtained  under  the  conveyance  of  1830. 

The  Master  of  the  Bolls,  however,  intimated  an  opinion 
that  the  protection,  afforded  by  the  legal  estate,  might  possibly 
be  confined  in  equity  to  such  bond  fide  purchasers  only  as 
derived  their  estate  from  a  party  who  was  capable,  or  who,  but 
for  some  secret  act  of  his  own,  would  have  been  capable  of 
passing  some  estate. 

Ultimately  the  cause  stood  over  for  a  short  time,  to  give 
counsel  an  opportunity  of  looking  into  and  considering  the 
authorities  with  reference  to  that  distinction. 

The  argument  was  now  resumed.  June  27, 28, 

Mr.  Tinney  and  3/r.  PhilUmore,  for  the  defendant : 

The  root  of  the  defendant's  title  is  the  mortgage  executed  to 
Watkins  in  1821,  at  the  request  of  James  Jones,  who  claimed  to 
be  devisee  of  the  property  in  fee  ;  and  the  question  is  whether, 
the  legal  estate  having  been  conveyed  in  that  year  by  Hall  to 
Watkins,  and  by  him  to  the  defendant  in  1830,  the  latter  is  not 
now  entitled  to  protect  herself  against  the  claim  set  up  by  the 
plaintiffs,  on  the  ground  that  she  has  in  her  the  legal  title,  and 
is,  to  the  extent  of  the  advances  made  by  her  testator  prior  to 
the  notice,  a  bond  fide  purchaser  for  valuable  consideration. 
Meredith  claimed  to  be,  and  apparently  was  seised  as  devisee 
in  fee.  *  *  The  broad  and  general  terms  in  which  the  [  587  ] 
principle  is  uniformly  laid  down,  that  a  court  of  equity  will 
not  deprive  a  purchaser  for  value  without  notice  of  the  pro- 
tection afforded  by  the  legal  estate,  apply  equally  to  purchases 
from  a  person  such  as  Meredith,  who  never  had  in  him  anything 
beyond  an  apparent  title,  and  to  purchases  from  a  person  who 
may  have  possessed,  either  then  or  at  a »  former  period,  some 
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Jones       title  to  or  interest  in    the    property  conveyed,   although    an 

PowLEs.      imperfect  and  defeasible  one :   [Bassett  v.  Nosicorthy  (i).] 

[  590  ]  The  principle  is  strongly  illustrated  by  the  doctrine  of  courts 

of  equity  with  respect  to  conveyances  made  by  traders  to  bond 

[  ♦591  ]      jide  purchasers  for  value  after  *a  secret  act  of  bankruptcy,  or 

after  a  commission  issued.     *     *     The  effect  of  a  commission 

is  to  vest  the  whole  estate  of  the  bankrupt  in  his  assignees,  so 

that  after  his  bankruptcy  he  would  be  a  mere  intruder,  having 

not  a  particle  of  interest,  and  holding,  like  the  parties  here  who 

claim  under  Meredith,  by  a  merely  apparent  title ;  and  yet  in 

such  a  case  a  court  of  equity  will  not  assist  the  assignees  to 

recover  the  estate  against  a  bond  fide  purchaser  for  value. 

The  proposition  as  laid  down  by  Lord  Northington  in 
Stanhope  v.  Earl  Vcrney  is  clear  and  universal,  that  "a 
purchaser  without  notice  for  a  valuable  consideration  is  a  bar 
to  the  jurisdiction  of  this  Court,  and  it  is  of  no  consequence 
when  the  legal  advantage  was  acquired,  if  the  purchase  was 
made,  and  the  money  paid  without  notice  "(2). 

Mr,  Pcmberton  and  Mr,  Beihelly  for  the  plaintiffs : 

The  mortgage  by  Jones  to  Holbrook  was  made  in  December, 
[  692  ]  1800,  and  was  paid  off  in  the  year  1808.  *  *  Holbrook  was 
a  trustee  for  the  real  representative  of  John  Jones,  that  is  to 
say,  for  the  plaintiff  Sarah  Jones;  and  the  defendant  having 
acquired,  as  a  purchaser,  such  interest  as  Meredith  had  in  the 
[  ♦593  ]  estate  (which  interest  was  in  effect  *nothing,  Meredith  being 
a  mere  intruder),  has  subsequently  procured  an  assignment 
to  herself  of  the  legal  estate  conveyed  in  1814  by  Holbrook 
to  Hall. 

The  points  to  be  considered  are,  first,  whether  a  purchaser  for 
value  can,  under  any  circumstances,  avail  himself  of  a  legal 
estate  acquired  from  a  trustee,  as  a  protection  against  the  cestui 
que  trust ;  and,  secondly,  whether  such  purchaser  can  do  so  when 
he  claims  under  a  wrong-doer,  who  had  no  connection  with,  or 
interest  in  the  estate  which  he  pretended  to  convey. 

No  authority  has  been  or  can  be  cited  in  support  of  the 
proposition  that  a  purchaser,  claiming  from  a  stranger,  may 
(1)  Ca.  temp.  Finch,  102.  (2)  2  Eden,  85. 
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protect  himself,  notwithstanding  he  has  notice  of  the  trust,  by        Jones 
procuring  an  assignment  of  the  legal  estate  from  a  person  who       powles. 
holds  that   estate  as  a  trustee  for  the   real  owner;    and   the 
doctrine  of    the  Court   in  Saunders  v.  Dehew  (i)   is  directly  to 
the  contrary.     ♦     ♦     * 

With  respect  to  the  second  point,  can  a  single  case  be  pointed  [  594  ] 
out  which  does  not  fall  within  the  restriction  suggested  by  the 
Court;  namely,  that  a  purchaser,  in  order  to  protect  himself 
effectually  by  the  acquisition  of  the  legal  estate,  must  be  a 
purchaser  deriving  his  title  from  a  person  who,  but  for  some 
secret  act  of  his,  or  of  those  under  whom  he  claims,  would  have 
had  good  right  to  convey  ?  The  only  case  in  which  it  is  suggested 
that  a  decision  has  gone  beyond  the  proposition  thus  qualified  is 
Bassett  v.  Xosworthy  (2);  and  that,  when  examined,  will  be  found 
to  fall  within  the  restriction.  *  *  Here  Meredith  was  a  mere  [  595  ] 
intruder,  not  having  even  a  colorable  title ;  for  the  title,  by  virtue 
of  which  he  entered  upon  the  premises,  had  not  been  confirmed 
by  long  possession  ;  and  a  person  claiming  under  an  intruder  can 
have  no  right  to  set  up  the  legal  title  to  defend  himself  against 
the  rightful  owner.  A  man  may  have  an  equitable  interest,  and, 
having  that  interest,  he  may,  with  a  view  to  his  protection,  clothe 
it  with  the  legal  estate :  but  if  he  claims  a  title  derived  from  one 
who  had  himself  no  title  whatever,  one  who,  in  fact,  was  a  mere 
wrong-doer,  or  disseisor,  he  cannot  afterwards  protect  himself 
against  the  rightful  owner  by  getting  in  the  legal  estate ;  or,  if 
he  could  so  protect  himself  in  any  case,  it  must  be  by  getting  in 
a  dry  legal  estate;  not,  as  in  this  case,  an  estate  vested  in  a 
trustee  and  coupled  with  an  express  trust  for  the  rightful  owner. 

Mr.  Tinney,  in  reply,  observed  that  Holbrook,  after  his 
mortgage  money  was  paid  off,  stood  precisely  in  the  situation 
of  an  ordinary  trustee  of  a  legal  term  which  has  been  satisfied, 
and  is  held  in  trust  for  the  equitable  owner  of  the  property. 
Saunders  v.  Dehew,  therefore,  had  no  application.  It  was 
settled  by  a  multitude  of  *ca8es,  among  others  by  Willou^ihby  v.  [  '596  ] 
WUUmghby  (3),  that  the  circumstance  of  the  legal  title  having 

(1)  2  Vem.  271.  (3)  1  E.  E.  397  (1  T.  E.  763). 

(2)  Ca.  temp.  Finch,  102. 
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JoKEB        been   acquired   subsequently   to   the  notice   of   the   fraud   was 
PowLEs.      immaterial,   provided   there  was   no   such   notice   at   the   time 
when  the  consideration  was  paid. 


July 7.       The  Master  of  the  Rolls: 

The  defendant  is  a  purchaser  for  valuable  consideration  from 
persons  claiming  title  under  Meredith,  who  entered  into  possession 
of  the  property  in  question  as  the  devisee  of  Jones,  the  rightful 
owner. 

The  legal  estate  was  outstanding  in  a  satisfied  mortgagee  under 
Jones ;  and  the  mortgagee,  by  the  direction  of  Meredith,  whom 
he  believed  to  be  such  devisee,  conveyed  the  legal  estate  to  Hall, 
by  way  of  better  security  to  Hall  for  money  advanced  by  him, 
by  way  of  mortgage,  to  Meredith.  Meredith  died  in  possession, 
having  devised  the  property  to  his  wife,  who  devised  to  the 
parties  under  whom  the  defendant  claims  as  a  purchaser  for 
valuable  consideration.  The  conveyance  to  Hall  by  the  satisfied 
mortgagee  of  Jones  recites  the  fact  of  the  mortgage,  and  that  it 
was  satisfied,  and  that  Meredith  was  the  devisee  of  Jones,  and 
[  *598  ]  that  the  conveyance  of  *the  legal  estate  to  Hall  was  made  by  the 
direction  of  Meredith.  Meredith,  therefore,  and  those  who  claim 
as  volunteers  under  him,  could  have  no  title  against  the  plaintiff 
as  heir-at-law  of  Jones. 

The  question  is,  whether  the  defendant,  claiming  as  a  pur- 
chaser for  valuable  consideration  without  notice  of  the  plaintiff's 
title  as  heir,  can  protect  herself  by  the  legal  estate  which  she 
has  acquired  by  the  conveyance  from  Hall. 

My  impression  at  the  opening  of  this  case  was,  that  the 
protection  of  the  legal  estate  extended  only  to  cases  where  the 
title  of  the  purchaser  for  valuable  consideration  without  notice 
was  impeached  by  reason  of  some  secret  act  or  matter  done  by 
the  vendor,  or  those  under  whom  he  claimed ;  but,  upon  full 
consideration  of  all  the  authorities  which  have  been  referred  to, 
and  the  dicta  of  Judges  and  text-wTiters,  and  the  principles  upon 
which  the  rule  is  grounded,  I  am  of  opinion  that  the  protection 
of  the  legal  estate  is  to  be  extended,  not  merely  to  cases  in  which 
the  title  of   the  purchaser  for  valuable  consideration  without 
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notice  is  impeachable  by  reason  of  a  secret  act  done,  but  also  to 
cases  in  which  it  is  impeached  by  reason  of  the  falsehood  of  a 
fact  of  title  asserted  by  the  vendor  or  those  under  whom  he 
claims,  where  such  asserted  title  is  clothed  with  possession,  and 
the  falsehood  of  the  fact  asserted  could  not  have  been  detected 
by  reasonable  diligence. 

That  is  the  situation  in  which  the  defendant  stands.  There 
was  no  reasonable  ground  for  suspicion  that  the  will  was  forged : 
a  long  possession  had  followed  the  alleged  devise,  and  no  reason- 
able diligence  could  have  led  to  a  discovery  of  the  forgery. 

I  must  therefore  declare,  that,  as  to  all  sums  of  money 
advanced  by  the  defendant  on  the  security  of  this  property 
previously  to  notice  of  the  forgery,  she  is  to  be  considered  as  a 
purchaser  for  valuable  consideration  without  notice;  and  the 
accounts  between  the  parties  must  be  taken  upon  that  principle. 
—Beg.  Lib.  A.  1838,  fol.  1402. 


Jones 

9. 

POWLBS. 


JOHNSON  r.  KENNETT.  (l) 

(3  Myl.  &  Keen,  624—632 ;  reversing  6  Sim.  384.) 

Where  on  estate  is  charged  generally  with  the  payment  of  debts  and 
l^acies,  and  the  debts  have  been  paid,  but  not  the  legacies,  the  pur- 
chaser will  not  be  bound  to  see  to  the  application  of  the  purchase-money. 
The  taking  of  a  general  bond  of  indemnity,  or  of  a  bond  of  indemnity 
against  the  legacies  only,  will  not  raise  the  inference  that  the  pur- 
chaser knew  of  the  payment  of  the  debts,  or  impose  any  liability  upon 
him  in  respect  of  the  legacies. 

William  Eennett,  by  his  will,  dated  the  10th  of  December, 
1806,  gave  an  annuity  of  50Z.  to  his  wife,  and  a  legacy  of  1,000/. 
to  be  paid  to  each  of  his  three  daughters  at  the  age  of  twenty-one 
years  or  marriage ;  and  subject  thereto,  and  to  the  payment  of 
his  debts,  he  gave  all  his  real  and  personal  estate  to  his  son 
Thomas  Eennett,  his  heirs,  executors,  administrators,  and  assigns ; 
and  he  appointed  his  said  son  executor  of  his  will. 

The  testator  died  in  May,  1809,  leaving  Thomas  Eennett  his 
only  son  and  heir-at-law,  his  widow,  and  three  daughters 
surviving  him.  Thomas  Eennett  proved  the  will,  paid  the 
testator's  debts  out  of  the  personal  estate,  and  entered  into 
possession  of  the  real  estate  of  the  testator. 

(1)  FarheB  v.  Peacock  (1846)  1  Ph.  717,  15  L.  J.  Ch.  31. 
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Johnson  In  the  year  1810  Thomas  Kennett  and  his  wife,  by  deeds  of 

Kennktt.  lease  and  release  and  by  fine,  conveyed  the  real  estates  to  uses 
to  bar  dower;  and  he  afterwards  sold  those  estates  in  lots  to 
different  purchasers,  \vithout  having  made  any  provision  for  the 
payment  of  the  annuity  to  the  widow,  or  of  the  legacies  to 
the  daughters  of  the  testator.  To  some  of  the  purchase  deeds 
the  widow  was  a  party,  and  released  her  annuity.  Bonds  of 
indemnity  were  given  by  Thomas  Kennett  to  all  the  purchasers : 
some  of  the  bonds  were  conditioned  for  indemnifying  the 
obligees  against  the  legacies  specially,  and  others  were  general 
bonds  of  indemnity. 

In  the  year  1823  Thomas  Kennett  assigned  all  his  real  and 
personal  estate  to  a  trustee  for  his  creditors. 

The  bill  was  filed  by  the  testator's  daughters  against  Thomas 
Kennett,  the  trustee  for  the  creditors,  the  purchasers  of  the 
estates,  and  the  widow ;  and  it  prayed  that  the  will  might  be 
established,  and  that  the  purchasers  might  be  decreed  to 
contribute,  in  proportion  to  the  amount  of  their  respective 
purchases,  towards  the  payment  of  the  legacies,  and  the 
providing  of  a  fund  for  the  payment  of  the  annuity;  or  that 
the  real  estates  might  be  sold  for  those  purposes. 

The  bill  alleged,  that  Thomas  Kennett  paid  the  testator's 
debts  out  of  the  personal  estate ;  but  it  contamed  no  charge 
[  '626  J  that  the  purchasers  knew  that  the  debts  had  *been  paid.  The 
purchasers  by  their  answer  said,  they  could  not  set  forth 
whether  Thomas  Kennett  had  or  had  not  paid  the  testator's 
debts  out  of  the  personal  estate ;  and  they  admitted  that,  at  the 
time  of  their  respective  purchases,  they  had  by  the  will,  but  not 
otherwise,  notice,  and  that  they  believed  that  the  annuity  and 
legacies  were  well  charged  on  the  real  estate,  and  that  the 
same  had  not  been,  in  any  way,  secured  to  be  paid  by  Thomas 
Kennett ;  and  they  submitted  that  they  were  not  bound  to  see 
to  the  application  of  their  respective  purchase-monies. 

The  case  was  heard  before  the  Vice-Chancellor  [6  Simons,  384], 
who  was  of  opinion  that  the  form  of  the  conveyances,  and  the 
bonds  of  indemnity  taken  by  the  purchasers  shewed  that  they 
were  dealing  with  Kennett,  the  devisee,  as  owner  of  the  estates 
subject  to  the  legacies ;  and  that  the  purchasers  were  therefore 
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bound  to  see  to  the  application  of  their  respective  purchase-      Johnson 


r. 
Kennett. 


monies.     »     *     * 

The    defendants,    the    purchasers,    presented   a   petition    of 
rehearing. 

Mr.  Preston  and  Mr.  Wray,  for  the  appellants  [relied  on  the 
general  rule] ,  that  where  there  is  a  devise  or  trust  for  payment 
of  debts  generally,  or  for  payment  of  debts  and  legacies 
generally,  the  purchaser  is  not  bound  to  see  to  the  application 
of  the  purchase-money.     *     ♦     * 

Mr.  Willcockj  for  a  defendant  in  the  same  interest  as  the       [  628  ] 
appellants. 

Mr.  Wigram  and  Mr.  lloupell,  contra  : 

*  *  This  case  is  not  distinguishable  from  Watkina  v.  [  629 ) 
Cheek  (\)y  where  it  was  held,  that  if  a  purchaser  deals  with  a 
vendor,  who  is  devisee  and  executor  under  a  will  charging  the  real 
estate  with  the  payment  of  debts  and  legacies,  and  the  intrinsic 
circumstances  of  the  transaction  shew  that  the  vendor  does  not 
intend  to  apply  the  purchase-money  in  satisfaction  of  the  charge, 
the  purchaser  is  liable.  The  very  fact  of  taking  bonds  of  indem- 
nity against  the  legacies  shews  that  the  purchasers  were  dealing 
with  the  vendor,  not  in  his  character  of  executor,  "^but  as  a  person  [  *630  ] 
who  treated  the  property  as  his  own,  and  who  intended,  or  might 
be  expected,  to  apply  the  purchase-money  to  his  own  benefit. 
The  purchasers  would  have  required  no  protection,  if  there  had 
been  subsisting  debts,  and  the  nature  of  the  indemnity,  which 
they  did  require  and  obtain,  furnishes  of  itself  irresistible 
evidence  to  shew  that  they  kn^w  of  the  payment  of  the  debts, 
and  that  they  might  themselves  become  liable  for  the  remaining 
charge  of  the  legacies. 

Mr.  Preston  y  in  reply. 

The  Lord  Chancellor  (2) :  ApHl  22. 

In  this  case  William  Kennett,  by  his  will,  gave  an  annuity  of 
501.  a  year  to  his  wife,  and  a  legacy  of  1,000/.  to  each  of  his 

(1)  25  B.  B.  181  (2  Sim.  &  St.  199).  (2)  Ix)r(i  Lyndhurst. 
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Johnson  three  daughters;  and,  after  making  other  dispositions  in  his 
Kennbtt.  ^vill,  he  charged  his  debts  and  legacies  generally  upon  his  real 
estate.  He  died  in  the  year  1809.  It  appears  that  his  debts 
were  paid  out  of  his  personal  estate.  In  the  year  1810  the  real 
estate  was  sold  in  different  lots ;  and  the  question  is,  whether  the 
real  estate  in  the  hands  of  the  purchasers  is  liable  to  payment 
of  the  annuity  to  the  widow,  and  of  the  legacies  given  to  the 
daughters. 

The  general  rule,  as  to  which  there  is  no  dispute,  is  this 
Where  legacies  alone  are  charged,  the  purchasers  of  the  real 
estate  are  bound  to  see  to  the  application  of  the  purchase-money. 
Where  debts  are  charged  generally,  or  where  debts  and  legacies 
are  charged  generally,  the  purchasers  of  the  real  estate  are  not 
bound  to  see  to  the  application  of  the  purchase-money.  The 
[  •631  ]  real  estate  *being,  in  this  case,  charged  generally  with  the  pay- 
ment of  debts  and  legacies,  would  not,  therefore,  prinui  facie,  in 
the  hands  of  a  purchaser,  be  liable  to  the  payment  of  the 
legacies ;  but  it  is  said  that  the  debts  having  been  paid,  and 
paid  out  of  the  personal  estate,  and  nothing  remaining  but  the 
legacies,  the  case  falls  within  the  general  rule  applicable  to  cases 
where  legacies  alone  are  charged  upon  the  real  estate. 

I  find  no  authority  for  such  a  proposition.  The  rule  applies 
to  the  state  of  things  at  the  death  of  the  testator ;  and  if  the 
debts  are  afterwards  paid,  and  the  legacies  alone  are  left  as  a 
charge,  that  circumstance  does  not  vary  the  general  rule. 

In  this  case  it  does  not  appear  when  the  debts  were  paid.  I 
do  not  find  it  charged  in  the  bill,  that  the  debts  were  paid 
previously  to  the  sale  of  the  real  estate.  There  is  no  charge  in 
the  bill  that  the  purchasers  knew  that  the  debts  had  been  paid ; 
no  allegation  that  can  raise  the  question  whether  they  had  or 
had  not  notice  of  such  payment.  On  the  face  of  the  bill  the  case 
is  the  mere  general  case  of  real  estate  charged  with  the  payment 
of  debts  and  legacies.  It  is  said  that,  from  the  nature  of  the 
transaction,  the  purchasers  must  have  been  aware  that  the  debts 
were  paid,  because  bonds  of  indemnity  were  taken  by  them 
against  the  legacies  only,  no  mention  being  made  of  debts.  But 
this  is  not  correct  as  a  general  statement ;  for  I  have  looked  at 
the  bonds,  which  were  handed  up  to  me,  and  it  appears  that 
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some  of  them  mention  the  legacies  only,  but  some  are  mere 
general  bonds  of  indemnity.  I  lay  no  stress,  however,  on  that 
circamstance ;  for  it  does  not  appear  to  rae  that,  if  all  the  bonds 
of  indemnity  had  been  taken  against  the  legacies  *only,  that 
would  at  all  vary  the  case.  It  would  have  been  quite  idle  to 
mention  the  debts  in  the  bonds,  because,  if  there  were  any  debts, 
it  was  clear  that  the  parties  were  indemnified. 
I  am  of  opinion,  therefore,  that  the  judgment  of  the  Vice- 

Chancellor  must  be 

Revet'sed. 


Johnson 
Kbnnbtt. 


[  •632  ] 


^  PARROTT  V.  PALMER. 

(3  Myl.  &  Keen,  632-^46.) 

Where  the  lord  of  a  manor,  who  claims  against  the  tenants  the  right 
of  property  in  the  mines  within  the  manor,  has  stood  by  for  a  long 
period  and  allowed  the  tenants,  without  objection,  to  work  the  mines 
and  to  expend  kirge  sums  of  money  upon  their  mining  operations,  the 
Court  will  not  assist  him  by  making  a  decree  for  an  injunction  or  account 
against  the  tenants,  but  will  leave  him  to  his  legal  remedy. 

The  bill  in  this  case  was  filed  by  the  lord  of  a  manor  against 
certain  of  the  tenants  of  lands  \^ithin  the  manor,  and  also 
against  the  lessees  under  those  tenants.  It  prayed  an  account 
of  the  quantity  of  coal,  iron-stone,  and  other  minerals  worked 
and  raised  by  the  defendants,  the  tenants,  or  by  other  persons 
by  their  permission,  out  of  the  lands  or  mines  lying  within  the 
manor,  and  of  the  profits  derived  therefrom;  that  the  defen- 
dants might  be  decreed  to  pay  the  full  value  thereof  to  the 
plaintiff;  and  that  they  might  be  restrained  by  injunction  from 
working  such  mines,  and  digging  or  removing  such  minerals 
in  future. 

The  decree  of  the  Master  of  the  Bolls,  made  at  the  hearing 
of  the  cause,  directed  that  the  bill  should  *be  retained  for  a 
year ;  that  the  plaintiff  should  be  at  liberty  to  bring  an  action  of 
trover  against  the  tenants,  for  the  purpose  of  trying  the  right ; 
and  that  the  defendants  in  that  action  should  admit,  upon  the 
trial,  that  they  had,  within  a  year,  raised  or  procured  coal, 
iron-stone,  or  other  minerals  out  of  the  lands  in  question. 

The  defendants,  the  tenants,  appealed  against  the  whole  of 


1834. 
AVr.  6,  7,  11. 

Loid 

Bbouoham, 

L.C. 

[  632  ] 
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parbott     his  Honour's  decree  ;  but  the  other  defendants,  the  lessees,  did 
palmeb.      Jiot  appeal. 

Sir  W.  Home,  Mr,  Knight,  and  Mr.  Whitmarsh,  in  support 
of  the  decree. 

Sir  E,  SugdeUf  Mr,  Jacob,  and  Mr.  Richards,  for  the  appeal. 

The  SoliciUyr-General  {Mr.  liolfe)  and  Mr.  Preston  appeared 
for  the  lessees : 

The  points  upon  which  the  appellants  relied,  were  principally 
four :  first,  that  the  lands  in  question  were  not  copyhold,  but 
customary  freehold,  and  that  the  law  which  gave  the  lord  the 
right  to  the  soil,  and  to  whatever  lay  below  the  surface  of  the 
ground,  in  copyholds,  did  not  extend  to  customary  freeholds ; 
secondly,  that  by  the  special  custom  of  this  particular  manor,  or 
by  long  and  uninterrupted  usage,  the  tenants  were  entitled  to 
dig  for  and  take  the  minerals  ;  thirdly,  that  the  plaintiff's  remedy 
was  exclusively  at  law ;  and,  fourthly,  that  at  all  events  the 
plaintiff,  by  standing  by  for  a  long  period,  and  permitting  the 
defendants  to  expend  large  sums  of  money  in  the  erection  of 
buildings  and  machinery  for  working  the  mines,  and  by  his 
subsequent  laches  in  applying  to  the  Court,  had  precluded  himself 
[  •684  ]  '^^°^  *obtaining  an  injunction,  and  that  his  title  to  an  account 
depended  on  his  title  to  the  injunction.  [The  judgment  on  this 
appeal  turned  upon  the  4th  point,  which  makes  it  unnecessary  to 
refer  to  the  numerous  cases  cited  on  the  other  points.] 

Nov.  11.       The  Lord  Chancellor  : 

[  635  ]  The  questions  in  this  case  were  raised  by  the  plaintiff,  who,  as 

lord  of  the  manor  of  Oldbury  Walloxall,  otherwise  Langley 
Walloxall  in  the  county  of  Warwick,  filed  his  bill  in  the  year 
1824  against  the  defendants,  some  of  whom  are  tenants  of  the 
manor,  and  others,  lessees  under  those  tenants,  of  the  coal  and 
ironstone  mines  appertaining  to  the  customary  tenements.  The 
lord,  denying  that  there  was  any  custom  which  entitled  the 
tenants  to  the  minerals,  prayed  an  injunction  and  account. 
In  the  Court  below  both  classes  of  defendants  appeared  and 
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contested  the  point,  but  the  tenants  only  have  appealed ;  and  it      parbott 
is  admitted  that  they  have  themselves  done  no  act  with  respect      palmer. 
to  the  minerals  beyond  leasing  them  to,  and  receiving  rent  from, 
those  other  defendants  who  have  not  appealed. 

The  defence  set  up  by  the  answers  was  that  the  tenants  hold 
according  to  the  custom  of  the  manor,  and  not  at  the  will  of  the 
lord ;  and  that  they  have  by  the  custom  a  right  to  dig  and  take 
the  minerals ;  that  this  right  has  always  been  exercised  by  them, 
and  those  whose  estates  in  the  customary  tenements  they  now 
have ;  and  that,  until  the  bill  was  filed,  they  were  never  for- 
bidden or  in  any  way  interrupted  in  their  operations,  although 
these  were  sufficiently  public  and  notorious ;  and  they  claimed 
not  only  to  be  exempt  from  the  injunction,  but  also  that  no 
account  should  be  decreed,  or,  if  any,  that  it  should  not  go  back 
beyond  the  filing  of  the  bill,  or  at  all  events  not  beyond  the 
period  of  six  years,  to  which  the  Statute  of  Limitations  would 
confine  all  such  claims  at  law. 

Issue  being  joined,  witnesses  were  examined,  and  other  [  eae  ] 
evidence  given ;  and,  the  cause  having  come  on  for  hearing  at 
the  Bolls  in  the  month  of  November,  1882,  his  Honour  was 
pleased,  by  his  decree,  to  order  that  the  bill  be  retained  for 
twelve  months,  with  liberty  for  the  plaintiff  to  bring  an  action 
of  trover  against  the  defendants,  the  tenants  of  the  manor,  who 
were  ordered  to  admit  the  taking,  within  a  year  past,  of  coal  and 
ironstone  from  under  their  copyhold  tenements. 

From  this  decree,  the  other  parts  of  which  were  merely  formal 
and  consequential,  the  present  appeal  is  brought ;  and  several 
important  questions,  as  well  of  fact  as  of  law,  having  been  raised 
before  me,  I  shall  proceed  first  of  all  to  state  my  opinion  upon 
the  former,  because  the  conclusion  at  which  I  have  arrived, 
respecting  the  facts,  precludes  the  necessity  of  deciding  some  of 
the  points  of  law  made,  and  enables  me  to  dispose  of  the  others. 
I  entirely  agree  with  his  Honour  that,  generally  speaking,  a 
custom  should  not  be  tried  here,  but  should  go  before  a  jury. 
The  defence,  however,  resting  in  this  case  upon  long  use,  whir.h 
was  uninterrupted,  assumes  another  shape,  and  goes  to  the 
equity  of  granting  either  of  the  things  prayed  by  the  bill, 
namely,  account  and  injunction,  after  one  party  has  stood  by 
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Paeeott      for  80  long  a  period,  and  suffered  the  other  to  expend  money  and 

Palmer,  bestow  labour  upon  the  disputed  operations.  In  this  view  it 
becomes  absolutely  necessary  to  examine  the  conduct  of  the 
parties,  with  a  wholly  different  object  from  that  of  proving  or 
disproving  the  custom  which  the  defendants  set  up,  and  which 
the  plaintiff  by  anticipation  traverses ;  although  much  of  the 
evidence  may  be  of  a  kind  which  makes  it  common  to  both 
questions,  and  subservient  to  the  purposes  of  each.     It  thus 

[  ♦687  ]  happens  that  I  shall  *inquire  concerning  the  acts  of  the 
customary  tenants,  without  at  all  disposing  of,  or  indeed 
touching,  the  issue  with  respect  to  the  disputed  custom. 

A  considerable  portion  of  evidence  has  been  given  by  the 
defendants  as  to  the  digging  of  clay  and  cutting  of  trees,  which  I 
do  not  think  at  all  decisive  of  any  question  touching  the  mines 
of  coal  and  iron ;  though  certainly  it  is  not  unimportant  even 
with  reference  to  that  question,  because  it  shews  a  constant 
practice  of  dealing  with  timber  and  subsoil,  things  generally  in 
the  lord.  For  thirty  or  forty  years  past,  and  according  to  one 
witness,  for  fifty  or  sixty,  clay  is  shewn  to  have  been  dug  by 
various  tenants  of  the  manor,  for  the  purpose  of  openly  making 
bricks  at  kilns  within  the  manor,  but  which  were  sold  out  of  the 
manor.  Timber  trees,  in  considerable  number  and  of  some 
value,  were  cut ;  in  one  place  120,  the  finest  in  the  county  ;  and 
these  were  sawed  into  planks  for  the  use  of  the  collieries  that 
were  worked  by  the  tenants. 

The  coal  workings  however  form  a  far  more  important  con- 
sideration. It  is  satisfactorily  proved  that  Messrs.  Parker  &  Co. 
worked  coal  and  iron  mines  for  thirty  years,  and  Messrs.  Wright 
and  Danks,  for  forty  years,  in  the  Oldbury  field  ;  and  that  their 
operations  were  carried  on  openly,  five  or  six  boats  in  a  day  being 
loaded  on  the  canal  with  the  coal  got.  These  workings  are 
proved,  I  think,  by  six  witnesses  of  various  descriptions  and 
ages,  including  one  who,  previously  to  the  year  1820,  had  been 
steward  of  the  manor.  Their  testimony  shews  that  the  mining 
operations  were  carried  on  in  the  face  of  day,  only  300  yards 
from  the  house  where  the  Manor  Courts  were  holden,  and  close 
by  a  turnpike  road;    that  two  persons  called   benchers,   and 

[  638  ]       employed  to  value  for  the  lord,  lived  on  the  spot,  the  *one  for 
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ten,  the  other  for  twenty  years ;  and  that  the  lord's  bailiiBf  lived  pabrott 
there  for  ten  years.  The  steward  himself  states  that  the  lord  palmer. 
and  lady  of  the  manor  knew  of  the  tenants  taking  the  minerals, 
and  yet  never  gave  any  directions  to  obstruct,  or  even  to  pro- 
hibit or  warn  them  against  doing  so.  He  also  says  that  he 
knows  that  the  customary  tenements  were  sold  so  much  the 
dearer  on  account  of  the  mines  supposed  to  be  under  them  and 
accessible  to  the  tenants,  and  that  the  minerals  were  worked 
openly,  and  for  sale,  by  those  to  whom  the  tenants  demised 
them. 

Some  evidence  is  also  produced  from  the  records  of  the  Manor 
Court.  A  tenant,  in  the  year  1809,  devised  his  tenement  to 
trustees  in  trust,  to  sell  the  coal  and  ironstone  under  it,  which 
they  did  for  the  sum  of  6002. :  so  late,  however,  as  the  year  1820. 
The  purchaser  was  not  admitted  as  tenant  in  respect  of  those 
minerals ;  but  it  is  certain  that  the  steward  was  cognisant  of  the 
will  and  the  sale,  by  the  enrolment  of  the  former.  This  trans- 
action, which,  had  it  happened  earlier  would  have  been  very 
important,  took  place  only  four  years  before  the  suit  commenced. 
Its  materiality  is  lessened  by  this  circumstance;  nevertheless 
it  throws  no  light  burthen  of  explanation  upon  the  plaintiff, 
who  lay  by  for  four  years  after  so  important  an  assertion  of 
adverse  right. 

But  another  fact  exists  in  the  cause,  and  of  a  much  earlier 
date.  One  tenement  is  conveyed  by  surrender,  and  the  sur- 
renderee is  admitted  on  the  Court  Rolls,  on  the  25th  of  October, 
1803,  with  an  express  reservation,  on  the  part  of  the  tenant, 
of  "  the  mine  or  mines  of  coal  or  iron-stone  that  may  be  under 
the  same.'*  Several  other  surrenders  of  the  same  tenements,  in 
like  manner  and  with  the  like  reservation,  appear  entered  on  the 
Court  Bolls,  from  that  time  down  to  the  5th  of  *April,  1814.  [  •639  ] 
The  steward,  then,  by  the  most  authentic  evidence,  that  of  the 
Court  Bolls,  and,  therefore,  the  lord  also  whom  he  represents,  is 
thus  fixed  with  knowledge  of  the  fact,  that  one  tenant  of  his 
manor  had  been  asserting  his  right  to  the  minerals,  and  dealing 
with  them  as  his  property  for  above  twenty  years,  and  another 
for  above  four  years,  prior  to  any  steps  being  taken  against  any 
of  the  tenants,  and  without  any  assertion,  on  the  lord's  part,  of  a 
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Pabbott  right,  or  any  preferring  of  a  claim  at  all  inconsistent  with  the 
Palmer,  pretensions  of  the  copyholders.  It  is  lastly  in  evidence,  that 
upwards  of  35,000Z.  have  been  expended  in  the  working  and 
machinery  of  these  mines,  in  the  long  period  of  considerably 
more  than  thirty  years,  during  which  the  defendants  or  their 
lessees  worked  these  mines;  and  that  the  lord  and  his  agenta 
saw  them  work  the  mines  without  offering  any  opposition,  giving 
any  warning,  or  pretending  any  title  to  dispute  rights  so  asserted 
and  so  acted  upon  for  a  course  of  so  many  years  and  in  the  face 
of  day. 

The  first  conclusion,  which  I  build  upon  these  facts,  admits  of 
no  doubt  at  all.  This  is  a  case  which  will  not  allow  the  mention 
of  injunction.  Not  that  by  the  nature  of  the  question  that  relief 
is  excluded :  for  the  case  of  Dench  v.  Baniptoiiy  before  Lord 
Loughborough  (i),  is  clearly  not  law;  and  independently  of  its 
having  been  overruled  a  few  years  afterwards,  in  the  case  of 
Richards  v.  iVoifc  (2),  the  principle  on  which  Lord  Loughborough 
proceeded  has  never  been  considered  a  sound  one,  namely,  that 
the  only  remedy  of  the  lord  for  waste  done  by  the  tenant  in 
cutting  timber  without  licence  or  custom,  is  at  law,  for  the 
forfeiture,  a  doctrine  laid  down  by  his  Lordship  in  a  case  of 
timber,  but  which  he  clearly  applied  to  mining  and  all  other 
[  ♦640  ]  waste  *as  well.  I  am  clearly  of  opinion,  therefore,  that  there  i& 
nothing  in  the  nature  of  the  case  to  exclude  the  relief,  by  way  of 
injunction,  for  which  this  bill  prays. 

But  I  am  equally  clear  that  the  party  complaining  has  in  this, 
particular  instance,  by  his  own  conduct,  disentitled  himself  to 
that  relief.  If  there  be  any  thing  well  established  in  this  Court, 
it  is  that  a  man  who  lies  by,  while  he  sees  another  person 
expend  his  capital  and  bestow  his  labour  upon  any  work,  without 
giving  to  that  person  notice,  or  attempting  to  interrupt  him, — 
one  who  thus  acquiesces  in  proceedings  inconsistent  with  his  ow-n 
claims, — when  he  comes  to  enforce  those  claims  in  this  Court, 
shall  in  vain  ask  for  its  interposition  by  an  injunction,  of  which 
the  effect  would  be  to  render  all  the  expense  useless,  which 
he  voluntarily  suffered  to  be  incurred.  Here  more  years  have 
lieen  allowed  to  elapse  than  the  number  of  weeks  which  would 
(1)  4  Ves.  700.  (2)  17  R.  R.  168  (3  Mer.  673). 
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have  closed  the  doors  against  the  plaintiff  coming  to  seek  an      Pabbott 
injonction.  palmer. 

[His  Lordship  then  dealt  with  the  question  whether  an 
account  could  be  obtained  in  equity  where  no  injunction  was 
possible,  and  continued  as  follows :] 

It  is  then  to  be  considered  whether  or  not  the  same  laches  does  [  643  ] 
not  disentitle  him  to  an  account;  and  I  am  of  opinion  that  it 
does.  Shall  a  party  stand  by  and  see  others  laying  out  their 
money  for  thirty  or  forty  years  upon  works,  without  giving  them 
any  warning  at  all — see  all  this  and  say  nothing — look  on  and 
''make  no  sign,"  while  perhaps  the  trade  is  a  doubtful  or 
losing  concern;  and  then,  when  the  speculation  has  proved 
successful,  come  for  an  account,  that  is,  a  share  of  the  profits  ? 
By  no  means.  Had  no  ore  been  got,  had  the  coals  found  no 
vent,  had  the  smelting  house  which  the  plaintiff  suffered  to  be 
erected,  blazed  in  vain,  and  the  machinery  which  he  let  his 
tenants  erect  with  the  finest  timber  trees  in  the  county,  growing 
on  the  copyhold  tenements,  failed  to  drain  the  field  of  coal,  and 
to  raise  a  saleable  commodity,  he  never  would  have  asked  for  an 
account — he  never  would  have  asked  that  the  loss  upon  the 
concern  might  be  shared  between  him  and  the  undertakers. 
♦And  shall  he  now  be  suffered  to  come  into  this  Court,  and  going  [  *644  ] 
back  long  before  his  suit  gave  the  first  intimation  of  his  claim, 
the  first  warning  of  the  tenant's  danger,  invoke  the  aid  of  the 
Court  in  order  to  have  the  profits  refunded  ?  He  shall  not.  The 
remedy  in  courts  of  law  is  open  to  him,  and  there,  as  the  mere 
right  alone  comes  in  question,  subject  to  the  statutory  period  of 
limitation,  he  may  obtain  satisfaction  from  whatever  wrong-doer 
has  assailed  his  rights. 

I  reserve  for  a  subsequent  head  of  argument  the  decisive 
authorities,  all  pointing  the  same  way,  of  the  cases,  both  at  law 
and  in  equity,  upon  lapse  of  time. 

The  next  inference  which  I  deduce  from  the  facts,  and  from 
the  law  of  the  case,  is,  that  no  account  can  be  had  prior  to  the 
filing  of  the  bill  at  the  earliest.  To  determine,  however,  whether 
the  bill  shall  be  entertained  at  all,  and  an  account  given  even  to 
that  extent,  we  must  look  at  the  facts.  If  given  against  any  one, 
it  should  rather  be  against  the  defendants  who  do  not  appeal, 
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Parrott  and  against  whom  the  decree  makes  no  order,  than  against  the 
Palmer,  appellants,  who  are  shewn  not  to  have  taken  any  of  the  ore  or 
coals.  The  law  is  clearly  open  to  the  plaintiff  against  them ;  and 
the  decree  onl}^  enables  him  to  proceed  against  the  appellants 
at  law,  by  ordering  them  to  admit  a  taking  which  is  directly 
contrary  to  the  fact. 

I  do  not  see  what  occasion  there  was  to  come  into  equity 
in  this  case, — none  certainly  as  against  the  defendants  who  do 
not  appeal,  and  who  are  the  parties  that  have  actually  worked 
the  mines ;  for  against  them  trover  lay,  without  the  aid  of  this 
Court.  As  for  the  others,  it  is  to  be  observed,  that  if  no  action 
will  lie  at  law  for  money  had  and  received  by  them  to  the 
[  •645  ]  plaintiff's  use,  *in  respect  of  the  rent  which  they  have  received 
from  their  lessees  of  the  minerals,  there  cannot  be  a  stronger 
reason  for  holding  that,  in  the  nature  of  the  case,  a  bill  here  does 
not  lie  for  the  same  receipt;  and  we  are  never  to  forget  what 
applies  to  the  case  of  both  classes  of  defendants,  that  in  Sayer  v. 
Pierce  (i)  Lord  Hardwicke  clearly  held  that  he  could  not  inter- 
fere, even  in  the  case  of  mines,  where  no  possession  by  the  lord 
had  been  shewn. 

The  cases  at  law,  especially  Curtis  v.  Daniel  (2),  mainly  favour 
this  doctrine.  It  was  there  held  that  trover  would  not  lie  for 
ores  dug  by  the  customary  tenants  under  their  tenements,  after 
twenty  years'  possession,  by  acts  of  ownership  on  their  part,  and 
none  such  within  that  time  on  the  part  of  the  lord.  But,  indeed, 
the  doctrines  laid  down  both  by  the  Master  of  the  Bolls,  and 
by  Lords  Eldon  and  Redesdale  in  the  Court  of  Appeal,  in 
Cholmondeley  v.  Clinton  {2) y  and  on  which  the  decision  of  that 
celebrated  case  turned,  go  the  full  length  of  the  same  conclusion 
in  respect  of  title  to  equitable  relief.  ♦  *  * 
[  646  ]  1  am  of  opinion,  therefore,  that  as  against  the  defendants,  the 

appellants,  the  bill  should  have  been  dismissed  with  costs.  But 
I  am  inclined  to  think  that  regard  being  had  to  the  time  which 
has  elapsed  since  the  filing  of  the  bill,  I  ought,  in  dismissing  it, 
to  place  myself  in  his  Honour's  shoes,  and  do  as  he  ought, 
perhaps,  to  have  done,  as  to  the  other  defendants  who  have  not 

(1)  1  Ves.  Sen.  232.  (3)  22  R.  B.  83  (4  BUgh,  1). 

(2)  10  R.  R.  291  (10  East,  273). 
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appealed.  I  mean  that  on  this  I  shall  take  further  time  to  con- 
sider whether  the  suit  should  be  dismissed,  but  with  leave  to 
bring  trover ;  and  that  the  defendants  should  be  restrained  from 
setting  up  the  Statute  of  Limitations,  as  to  any  thing  done  since 
the  filing  of  the  bill. 

In  thus  disposing  of  the  cause  I  feel  very  easy  as  to  the 
question,  whether  any  thing  is  excluded  which  could  have 
advantaged  the  plaintiff,  had  the  decree  stood,  and  the  action 
of  trover  been  tried.  Even  with  the  somewhat  extraordinary 
admissions  imposed  upon  the  appealing  defendants,  I  feel  certain 
that  no  jury  would  ever  have  found  for  him,  in  the  face  of  such 
evidence  of  lai-hes,  indeed  of  acquiescence,  as  this  case  abounds 
with ;  and  I  am  persuaded,  that  the  end  now  made  of  the  case, 
(for  I  hardly  expect  any  action  to  be  tried  against  the  other 
defendants,)  will  only  prevent  a  delay  of  final  settlement  and 
peace  between  the  parties,  and  preclude  a  very  fruitless  renewal 
of  litigation  in  both  Courts. 


Parbott 

V. 

Palmer. 


The  ATTOKXEY-GENERAL  v.  The  CORPORATION 
OF  NEWBURY. 

(3  Myl.  &  Keen,  647—655.) 

Principles  upon  which  the  account  is  to  be  taken  against  corporations, 
who  are  trustees  of  charities,  and  have  misapplied  the  funds. 

This  was  an  information  praying  that  an  account  might  be 
taken  of  the  rents  and  profits  of  the  estates  devised  to  the 
defendants,  the  corporation  of  Newbury,  by  the  will  of  one 
John  Eendrick,  upon  certain  charitable  trusts ;  and  that  a 
scheme  might  be  settled  for  the  future  administration  of  the 
charity. 

The  Vice-Chancellor's  decree  having,  among  other  things, 
directed  the  Master  to  take  an  account  of  the  rents  and  profits 
which  had  come  to  the  hands  of  the  defendants  since  the 
24th  of  June,  1825,  the  informant  appealed  against  that  part 
of  the  decree. 

In  assuming  the  24th  of  June,  1825,  as  the  point  from  which 
the  account  should  commence,   his  Honour  had  followed  the 


1834. 
Mar,  5,  27. 

Lord 

Brougham, 

L.C. 

[647] 
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A.-G.        analogy  furnished  by  a  decree  made  by  the  Lord  Chancellor, 
Thk  Cor.     upon  another  charity  information,  in  which  the  same  corporation 
^j^wBUBY^  ^^^®  *^®  defendants,  and  which  was  filed  for  the  purpose  of 
having  the  accounts  taken  of  certain  estates,  belonging  to  a 
charity  known  by  the  name  of  Gowslade*s  charity.     The  decree 
of  Sir  John  Leach  in  that  suit,  which  had  not  given  the  account 
beyond  the  time  of  filing  the  information,  was  so  far  varied  by 
the  Lord  Chancellor  on  appeal,  that  the  Master  was  directed  to 
carry  back  the  account  to  the  24th  of  June,  1825,  that  being 
the  date  of  the  last  appointment  of  trustees,  nominated  by  the 
corporation  to  administer  the  charity. 
[  648  ]  The  petition  of  appeal  submitted,  that  as  there  had  not  been 

(as  in  the  case  of  Cowslade's  charity)  any  distinct  appointment 
of  trustees  for  the  management  of  Kendrick's  charity,  which 
had  continued,  from  its  earliest  institution,  to  be  a  trust  vested 
in  the  corporation  at  large,  who  had  mixed  the  funds  belonging 
to  that  charity  with  their  other  corporate  funds,  the  decree  made 
with  respect  to  Cowslade's  charity  had  no  bearing  on  the  present 
case ;  and  that  the  account  ought  to  have  been  carried  back  to 
the  date  of  the  foundation. 

The  leading  facts  of  the  case  as  well  as  the  different  topics 
of  argument  urged,  and  the  authorities  cited  in  support  of  the 
appeal,  are  stated  and  considered  in  the  judgment. 

Sir  W.  Home  and  Mr.  O.  Anderdon^  for  the  appeal. 

Sir  E.  SugdeUy  contra. 

March  27.       ThE   LoRD    CHANCELLOR  : 

John  Kendrick  by  his  will  dated  the  29th  of  December,  1624, 
after  bequeathing  certain  sums  to  the  corporation  of  Reading, 
bequeathed  4,000i.  to  the  corporation  of  Newbury,  upon  trust  to 
buy  therewith  a  commodious  house  within  the  said  town,  to  set 
the  poor  on  work,  and  with  the  residue  to  make  a  common 
stock  for  the  employment  of  the  poor  in  such  house,  according 
to  the  discretion  of  the  corporation,  and  the  trusts  he  had  before 
declared  of  his  bequest  to  the  corporation  of  Eeading. 

The  corporation  of  Newbury  having  obtained  the  usual  licence. 
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in  the  2nd  of  Charles  I.,  they  purchased  *on  the  8th  of  June,         a.-G. 
1626,  the  tenement  in  Newbury  called  The  Castle,  and  a  small     thb'^Gob- 
plot  of  land,  for  850Z.     On  the  26th  of  February,  1638.  a  small  ^""^^^^^^^ 
estate  called  The  Wash  was  conveyed  to  them  in  consideration       [  ♦eis  ] 
of  the  sum  of  241Z.     To  this  purchase  they  afterwards  added 
another,  of  a  lease  from  the  chapter  of  Windsor,  of  a  meadow 
called  Nepitts,  for  a  term  of  twenty-one  years ;  and  they  also 
built  a  workhouse. 

In  the  month  of  June,  1677,  a  resolution  was  entered  into  by 
the  corporation,  that  the  money  bequeathed  by  John  Kendrick 
should  be  employed  according  to  the  trusts  of  his  will,  and  that, 
in  the  absence  of  any  particular  direction,  it  should  be  employed 
for  the  benefit  of  the  poor  inhabitants  of  Newbury,  in  such 
manner  as  the  deputy  steward  should  advise,  with  safety  to  the 
corporation. 

At  another  meeting,  holden  on  the  1st  of  February,  1706,  it 
was  resolved  to  establish  a  charity  school,  with  the  said  funds, 
the  master  of  which  was  to  receive  302.  per  annum ;  and 
certain  trustees  were  to  be  appointed  for  the  due  management 
thereof. 

This  school  was  kept  up  for  many  years;  but  after  the 
establishment  of  a  national  school  at  Newbury,  the  boys  were 
in  the  year  1827  removed  thither,  and  the  sum  of  201.  per 
annum  was  paid  to  the  master  for  their  instruction.  In  the 
year  1829  the  number  of  boys  was  nineteen. 

In  the  year  1793  the  corporation  demised  part  of  the  lands 
purchased  under  the  trust,  together  with  other  lands,  to  the 
undertakers  of  the  Kennett  navigation  for  twenty-nine  years, 
and  upon  the  expiration  of  the  lease,  received  a  sum  of  1,789Z. 
for  dilapidations.  The  trust  estates  now  yield  an  income  of 
3101.  per  annum. 

There  are  also  two  small  bequests  by  Nicholas  Clement  and       [  ^»50  ] 
Thomas  Stockwell  towards  the  support  of  the  same  school. 

This  information  was  filed  in  Hilary  Term,  1830,  for  an 
accoun   and  a  scheme. 

An  information  had  been  filed  in  Trinity  Term,  1829,  against 
the  same  corporation,  with  the  view  of  obtaining  the  like  relief 
against  them,  with  respect  to  a  charitable   bequest  made   by 
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A.-o.  Eichard  and  Thomas  Cowslade,  deceased.  Upon  the  answer  to 
The  boB-  ^hat  information  coming  in,  the  relators  finding  that  some  of 
^jf^BUKv  *^^  the  grievances  complained  of  formed  the  subject-matter  of  both 
suits,  owing  to  the  mode  in  which  the  corporation  accounts 
had  been  kept,  amended  the  present  information,  and  made 
Mr.  Hazell,  the  chamberlain,  and  Mr.  Baker,  the  town  clerk, 
parties. 

The  Vicb-Chancellor  dismissed  the  information  against  two 
of  the  defendants,  Hazell  and  Baker,  and  ordered  their  costs 
to  be  paid  out  of  the  charity  funds,  without  prejudice  to  the 
question  by  whom  they  should  be  eventually  paid;  and  he 
directed  an  account  to  be  taken  from  the  24th  of  June,  1825. 

It  is  unquestionable  that  where  trustees  of  a  charity  have, 
through  real  mistake,  and  without  any  corrupt  motive,  mis- 
applied the  funds  under  their  care,  their  conduct  will  be 
considered  with  a  lenient  disposition,  if  not  in  a  favourable 
light;  and  that  they  will  not  be  visited  as  if  they  had  know- 
ingly and  wilfully  diverted  the  fund  from  its  proper  uses.  This 
has  been  often  laid  down  in  the  cases  before  the  Court ;  and  it 
is  distinctly,  and  more  than  once,  stated  in  The  Attorney-General 
[  •661  ]  V.  Corporation  *of  Exeter  (i).  The  circumstance  of  the  trustees 
being  a  corporate  body,  should  certainly  rather  increase  the 
disposition  towards  a  lenient  construction  of  their  proceedings ; 
and,  although  in  contemplation  of  law,  the  identity  of  the  body 
is  preserved  through  ages,  yet  misdeeds  alleged  to  have  been 
committed  long  ago  are  only  to  be  visited  upon  those  of  the 
present  generation,  when  there  exists  no  doubt  of  the  mis- 
feasance. In  point  of  law,  the  body  is  precisely  one  and  the 
same ;  but  no  strictness  of  legal  principle  can  prevent  us  from 
at  least  exacting  very  clear  proof  of  a  case,  when  in  point  of  fact 
parties  between  whom  there  subsists  but  a  slender  kind  of  privity 
are  made  answerable  for  each  other's  acts. 

On  the  other  hand,  we  must  be  careful  not  to  admit  any 
relaxation  of  principle  which  would  open  the  door  to  boundless 
abuse,  and  especially  in  bodies  from  their  very  nature  so  prone 
to  all  kinds  of  neglig^ice  and  misconduct.  Such  a  door  would 
assuredly  be  flung  open,  were  the  Court  to  hold  that  nothing 

(1)  26  R.  R.  2  (2  Buss.  45). 
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short  of  corruption  could  fix  a  corporation  with  the  consequences  A.-G. 
of  acts  done  in  old  time.  It  is  a  misfeasance,  and  a  serious  one,  the  Cor- 
for  any  trustees,  be  they  individuals  or  corporate  bodies,  be  they  ^?KwmjRY.' 
corporations  aggregate  or  sole,  who  are  intrusted  with  different 
funds,  to  mix  them  together,  and  thus  divert  into  one  channel 
the  bounty  which  was  destined  to  flow  in  another.  The  founder 
of  a  charity  has  an  unquestionable  right  not  only  to  direct  that 
his  funds  shall  be  applied  to  the  particular  purpose  which  he 
has  selected  and  declared,  but  to  prohibit,  by  that  specification, 
their  application  to  any  other  purposes  :  and  the  case  may  easily 
be  figured  of  a  founder  being  more  averse  to  the  one  application, 
than  he  is  favourable  to  the  other, — of  a  person  placing  a  fund 
in  the  hands  of  ^trustees  who  have  or  inay  afterwards  obtain  the  [  ^652  ] 
management  also  of  other  funds  destined  to  objects  most  hateful 
in  the  eyes  of  the  first  donor ;  objects  rather  than  further  which, 
he  would  greatly  prefer  throwing  his  property  into  the  sea.  If 
the  trustees,  in  such  a  case,  were  to  mix  the  funds  together,  no 
goodness  of  intention,  supposing  them  to  be  cognisant  of  the 
confusion  they  were  effecting,  could  excuse  them;  and  the 
expenditure  of  the  whole  property  on  public  purposes,  though 
it  might  relieve  them  from  moral  imputation,  could  not  excul- 
pate them,  in  the  eye  of  the  law,  from  the  charge  of  abusing 
their  trust. 

In  the  present  case  a  sum  of  4,000Z., — a  sum  considerable  at 
any  time,  and  large  in  the  early  part  of  the  17th  century, — was 
left  to  the  corporation  of  Newbury,  to  be  employed  in  purchasing 
commodious  premises,  wherein  the  poor  might  be  set  to  work, 
according  to  the  discretion  of  the  corporation.  The  Court  is 
not  liere  called  upon  to  say  what  might  have  been  the  conse- 
quence,  had  the  corporation  neither  purchased  premises,  nor  set 
the  poor  to  work,  with  the  fund,  but  used  it  in  some  other 
manner,  though  for  public  purposes;  because  a  purchase  was 
made  soon  after  the  decease  of  the  testator,  and  with  so  large 
a  portion  of  the  fund  that  the  yearly  value  now  amounts  to 
a  considerable  sum,  and  accommodation  for  the  poor  and  the 
means  of  setting  them  to  work  were  provided. 

That  the  whole  of  the  yearly  income  of  the  residue  over  the 
purchase  money  may  not  have  been  employed  strictly  according 
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A.-G.  to  the  provisions  of  the  will,  is  very  likely.  But  this  seems  to 
Thb^'cor-  be  no  case  for  so  extraordinary  and  so  severe  a  proceeding  as 
^j^BURT  ^  carrying  back  the  account  to  the  date  of  the  bequest,  or  even  for 
any  great  number  of  years,  as  we  might  be  entitled  to  do  were 
[  ♦663  ]  •  it  clearly  *shewn  at  what  time  plain  misappropriation  had  com- 
menced without  an  excuse  of  misapprehension,  or  of  failure 
of  objects.  Neither  do  I  consider  that  we  are  entitled  merely 
to  state  the  fact  of  the  fund  having  been  blended  with  other 
charitable  estates  in  the  keeping  of  the  same  trustees,  and  then 
to  call  on  the  corporation  to  shew  when  they  began  to  mix  the 
different  funds,  and  go  back  either  to  the  foundation  of  the 
charity,  or  to  some  intermediate  and  arbitrarily  assumed  point 
of  time,  in  default  of  the  corporation  specifying  the  era  when 
blending  or  other  misapplication  commenced.  The  cases  that 
have  been  referred  to  [his  Lordship  here  referred  to  a  number 
of  cases  which  had  been  cited]  do  not,  I  apprehend,  warrant 
any  such  doctrine. 

Upon  the  whole  circumstances  of  the  case,  which  I  have  taken 
time  to  weigh,  and  with  some  jealousy  excited  towards  the  con- 
duct of  the  corporation  in  compounding  together  funds  which 
they  certainly  ought,  on  every  account,  to  have  kept  apart,  and 
having  regard  especially  to  the  period  to  which  the  decree  in  the 
latter  case  carried  back  the  account  to  Cowslade's  charity,  I  have 
arrived  at  the  same  conclusion  to  which  his  Honour  came,  and 
I  think  the  account  should  go  no  further  back  than  the  month 
of  June,  1825. 

Having  stated  that  there  are  circumstances  of  extenuation  in 
[  •654  ]  the  case  of  corporations  acting  bond  fide  and  *  under  honest 
mistake,  or  in  the  difficulty  of  finding  objects,  it  may  be  added 
that  no  such  alleviating  topic  can  ever  be  allowed  to  enter  into 
the  consideration  of  the  Court,  in  cases  where  plain  neglect, 
much  more,  wilful  breach  of  trust,  has  been  committed.  The 
corporation  is  answerable  as  such,  and  the  identity  of  the  body, 
preserved  through  ages,  makes  it  answerable,  at  any  given  time 
when  the  malversations  are  inquired  of,  for  the  proceedings 
which  may  have  been  had  at  a  distant  period. 

It  is  of  no  consequence  that  the  individuals  now  sustaining  the 
corporate  character,  enjoying  the  immunities,  and  exercising  the 
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functions  of  the  corporation,  are  wholly  different  from  those  who        a.-g. 

did  the  wrong,  or  who  permitted  the  neglect,  and  are  only  con-      the  Cob- 

nected  with  them  through  the  medium  of  a  common  municipal  ^^^Bu^y.*^ 

character.    This  is  the  condition  inseparably  annexed  to  their 

corporate  character;  and  the  individuality  of  the  body  politic, 

with  all  its  incidents,  is  thus  maintained  as  perfectly  in  the 

system  of  jurisprudence,  as  the  identity  of  the  natural  body  is 

pr.\served  entire  in  the  system  of  the  world.     All  who  become 

corporators  are,  or  should  be,  aware  of  the  duties  which  they 

undertake,  and  the  liabilities  under  which  they  come,  or  rather 

of  the  liabilities  in  the  corporation  to  the  management  of  whose 

a&irs  they  voluntarily  succeed.    As  individuals  they  never  can 

\jt  made  responsible  for  what  others  have  done  or  omitted  to  do : 

bat  in  their  hands,  and  under  their  administration,  the  abuses 

of  former  corporators,  that  is  of  the  same  corporation  in  former 

times,  may   fall   upon   the  corporate  property.     As    far,  too, 

as  r^rds  the  character  of   existing  individuals,  no  blame  is 

imputable  to  them  for  the  offences  or  the  negligence  of  their 

predecessors.    But  even  all  suspicion  will  be  wiped  away  from 

them,  and  they  wiU  entitle  themselves  to  public  *praise  and  to       [  •Gbb  ] 

public  gratitude,  in  proportion  as  they  shew  their  readiness  to 

investigate  and  to  correct  the  abuses  of  former  times,  to  restore 

to  their  proper  uses  whatever  funds  may  have  been  diverted,  to 

eradicate  imperfections  which  may  have  grown  up,  and  to  secure, 

bv  an  exact  and  faithful  administration  of  the  trust  reposed  in 

them,  those  advantages  to  the  rights  and  the  comforts  of  their 

fellow  citizens,  which  were  the  object  of  all  such  foundations. 

Decree  a  fumed  (i). 

;i}  See  The  Attorney-General  v.  The  Bailiffs  of  East  Betford,  39  R.  E.  124 
•2  My.  &  K.  35). 
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PAKKOTT   V.   SWEETLAND. 

(3  MyL  &  Keen,  655—666.) 

A  vendor,  in  lieu  of  the  price  of  3,000/.,  agreed  to  accept  an  annuity 
of  100/.  a  year  for  the  joint  lives  of  her  intended  husband  and  herself,  in 
case  the  purchaser  should  so  long  live,  the  purchaser  engaging  that  his 
personal  representatives  should  within  three  months  after  his  decease, 
in  certain  events,  but  not  in  all  events,  pay  a  further  sum  of  3,000/. 
This  is  not  a  security,  but  a  substitution  for  the  price ;  and  the  lien 
of  the  vendor  on  the  land  is  discharged. 

This  was  a  bill  filed  by  the  vendor  of  an  estate  and  premises  in 
the  county  of  Devon,  praying  the  specific  performance  of  his 
contract  by  the  purchaser. 

It  appeared  from  the  abstract  of  title  delivered  to  the  solicitor 
for  the  purchaser  that,  in  the  month  of  May,  1831,  the  pre- 
mises in  question  were  subject  to  a  mortgage  in  fee  to  a  person 
of  the  name  of  Kingwell :  and  that  the  plaintiff  Jasper  Parrott 
was  entitled  to  the  equity  of  redemption  of  the  premises,  for  his 
life,  with  remainder  to  Sophia  Parrott  his  eldest  daughter  and 
her  heirs. 

By  indentures  of  lease  and  release,  dated  respectively  the  4th 
and  5th  of  May,  1831,  and  made  between  Sophia  Parrott  of  the 
one  part,  and  Jasper  Parrott  of  the  other  part,  after  reciting  that 
Sophia  Parrott,  for  the  considerations  thereinafter  mentioned,  was 
desirous  of  conveying  and  assuring  unto  Jasper  Parrott,  his  heirs 
and  assigns,  her  remainder  in  fee  simple  of  and  in  the  heredita- 
ments subject  to  the  mortgage,  and  also  of  assigning  unto  Jasper 
Parrott  the  surplus  of  any  purchase-money  to  arise  from  the  sale 
of  the  hereditaments  and  premises,  in  case  Kingwell,  his  heirs 
or  assigns  should  thereafter  make  sale  of  the  same,  he,  Jasper 
Parrott,  entering  into  the  covenant  thereinafter  contained  for 
indemnifying  Sophia  Parrott,  her  heirs,  executors,  adminis- 
trators, and  assigns  from  all  liability  to  pay  the  mortgage-money 
and  interest,  and  all  other  her  and  their  liability  whatsoever 
under  the  covenants  in  the  indenture  of  mortgage  ;  it  was 
witnessed,  that  in  consideration  of  the  premises,  and  particularlj- 
of  the  covenant,  on  the  part  of  Jasper  Parrott,  therein  contained, 
for  indemnifying  Sophia  Parrott  in  the  manner  therein  expressed ; 
and  also  in  consideration  of  the  sum  of  3,000Z.  advanced,  or 
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agreed  to  be  advanced  or  secured  to  Sophia  Parrott,  in  contem-      I'arrott 
plation  of  her  intended  marriage  with  Richard  Languet  Orlebar,    sweetland. 
by  Jasper  Parrott  to  Sophia  Parrott,  or  Richard  L.  Orlebar,  upon 
the  terms  expressed  in  a  bond,  bearing  even  date  therewith,  she, 
Sophia  Parrott,  granted,  bargained,  sold,  released,  and  confirmed 
unto  Jasper  Parrott  and  his  heirs,  all  that  her  remainder,  expec- 
tant on  the  decease  of  Jasper  Parrott,  of  and  in  the  premises ; 
to  hold,  subject  to  the  said  life  estate,  and  the  said  mortgage, 
unto  Jasper  Parrott,  his  heirs  and  assigns  for  ever.     And  it  was 
thereby  further  witnessed,  that  for  the  considerations  therein- 
l)efore  expressed,    she,  Sophia  Parrott,   assigned   unto  Jasper 
Parrott  all  her  interests  in  the  monies  which  *might  arise  from       [  •ij57  ] 
the  sale  of  the  premises  comprised  in  the  mortgage.     And  it  was 
further  witnessed  that,  in  consideration  of  such  conveyance  and 
assignment,  and  in  pursuance  and  performance  of  the  agreement 
of  Jasper  Parrott  in  that  behalf,  he,  Jasper  Parrott,  covenanted 
with  Sophia  Parrott,  that  he  should  and  would  take  upon  himself, 
and  pay  and   satisfy  the  whole  of    the  principal  money  and 
interest  due  on  the  mortgage. 

On  the  indenture  of  release  was  indorsed  a  receipt,  signed  by 
Sophia  Parrott,  in  the  following  words :  "  Received  on  the  day 
and  year  first  within  written,  of  and  from  the  within  named 
Jasper  Parrott,  a  bond  for  the  sum  of  8,0002.,  being  the  full 
consideration  within  expressed  to  be  given  by  him." 

The  bond  referred  to  in  the  receipt  was  a  bond  under  the  hand 
and  seal  of  Jasper  Parrott,  of  even  date  with  the  release,  and  was 
for  payment  of  the  penal  sum  of  6,000/.  to  Richard  L.  Orlebar. 
This  instrument  recited  the  intended  marriage,  and  that,  by  the 
settlement  made  in  contemplation  of  such  marriage,  an  allow- 
ance for  pin  money,  and  a  jointure,  had  in  the  events  therein 
mentioned,  been  settled  for  the  benefit  of  Sophia  Parrott;  and 
that,  on  the  treaty  for  such  marriage,  it  was  also  agreed  that,  if 
the  marriage  should  take  effect,  he,  Jasper  Parrott,  should, 
during  the  life  of  the  sui-vivor  of  himself  and  his  wife,  pay  to 
R.  L.  Orlebar,  or  to  Sophia  his  intended  wife,  in  the  event  of  her 
surviving  him,  the  sum  of  lOOZ.  per  annum  by  half-yearly  pay- 
ments, if  required ;  and  also,  that  his  executors  and  administrators 
should,   in    the  event  of  there  being  any  child  or  children  of 
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parbott      R.  L.  Orlebar,  by  his  intended  wife,  living  at  the  time  of  the 

swEETLAND.  deceRse  of  the  survivor  of  them,  Jasper  Parrott  and  Sophia  his 

wife,  unto  R.  L.  Orlebar,  and  in  case  of  his  decease  before  any 

r  "658  ]  child  was  born,  *and  such  child  should  be  born  alive,  but  not 
otherwise,  in  due  time  after  his  decease,  to  Sophia  his  intended 
.wife,  and  in  case  of  the  death  of  B.  L.  Orlebar  and  Sophia  his 
intended  wife,  to  the  child  or  children,  if  any,  of  the  intended 
marriage,  the  sum  of  8,0(X)Z.  The  condition  of  the  bond  was, 
that,  if  the  marriage  should  take  effect,  and  J.  Parrott,  his 
executors  or  administrators,  should  pay  or  cause  to  be  paid 
unto  R.  L.  Orlebar,  or  his  assigns,  the  sum  of  lOOi.  per  annum 
during  his  life,  and,  in  case  of  his  death,  to  Sophia  his  intended 
wife,  the  like  sum  of  lOOi.  per  annum  during  her  life  (which  said 
annual  sums  should  be  paid  by  half-yearly  payments  if  required)  ; 
and  also,  if  the  executors  or  administrators  of  J.  Parrott  should 
pay,  or  cause  to  be  paid  within  three  months  of  the  time  of  the 
decease  of  the  survivor  of  them  J.  Parrott  and  his  wife,  the  sum 
of  8,000Z.  unto  R.  L.  Orlebar,  if  living,  and  there  should  be  issue 
at  that  time  by  puch  intended  marriage,  but  in  case  R.  L.  Orlebar 
should  die  in  the  lifetime  of  the  survivor  of  J.  Parrott  and  his 
wife,  leaving  issue  of  the  intended  marriage,  or  born  alive  within 
due  time  after  his  death,  then  if  the  executors  or  administrators 
of  J.  Parrott  should  pay  the  said  sum  of  3,000Z.  unto  Sophia  the 
intended  wife  of  R.  L.  Orlebar,  and  in  case  of  the  death  of 
R.  L.  Orlebar,  as  well  as  Sophia  his  intended  wife,  in  the  life- 
time of  the  survivor  of  J.  Parrott  and  his  wife,  then,  if  the  said 
sum  of  8,000/.  was  paid  unto  the  child  or  children,  if  any,  of 
the  intended  marriage,  within  three  months  from  the  death  of 
the  survivor  of  them,  J.  Parrott  and  his  wife,  the  obligation  was 
to  be  void.  And  it  was  also  to  be  void,  so  far  as  regarded  the 
payment  of  the  said  sum  of  8,000/.,  in  case  J.  Parrott  should,  by 
any  deed,  or  by  his  last  will  and  testament,  or  by  any  codicil 
thereto,  give  or  bequeath  unto  R.  L.  Orlebar,  in  case  he  should 
be  living  at  the  time  of  the  death  of  such  survivor,  but  if  he 

[  •659  ]  should  be  *then  dead,  to  Sophia  his  intended  wife,  any  free- 
hold or  personal  property  or  effects  to  the  amount  of  8,000/., 
exclusive  of  any  provision  to  which  Sophia  the  intended  wife,  or 
any  child  or  children  of  her,  might  become  entitled  under  the 
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Bettlement  made  on  the  marriage  between  J.  Parrott  and  his      Pabrott 
wife,  or  any  power  therein  contained ;  otherwise  it  was  to  remain    sweetland. 
in  full  force  and  virtue. 

The  marriage  between  E.  L.  Orlebar  and  Sophia  Parrott  was 
solemnized  immediately  after  the  execution  of  these  instruments. 
The  defendant,  by  his  answer,  insisted,  that  the  parties 
interested  in  the  sum  of  8,0002.  mentioned  in  the  release  and 
bond,  had  a  lien  in  respect  of  that  sum  on  the  premises  con- 
tracted to  be  sold  ;  but  he  admitted  that  all  other  objections  to 
the  title  had  been  waived. 

3/r.  Pemherton,  Mr.  Preston,  and  Mr.  Bacon,  for  the  plain- 
tifif,  contended  that  the  vendor's  lien  was  an  equity  which 
prevailed  only  as  between  vendor  and  vendee,  and  could  not 
be  extended  so  as  to  operate  for,  or  against  a  stranger  to  the 
transaction.  *  *  The  bond  was  to  be  the  only  security,  and 
was  *utterly  irreconcileable  with  the  idea  of  any  lien  being  [  *r.6o  ] 
retained:  Winter  v.  Lord  Anson  {\),  Mackreth  v.  Symmons(2), 
Clarke  v.  RoyU  (3),  the  last  of  which  cases  was  not  to  be 
distinguished  from  the  present  case. 

Mr.  Bickersteth  and  Mr.  Shajyter,  for  the  defendant : 

*  *  It  has  never  yet  been  decided  that  the  vendor's  lien 
does  not  extend  to  third  parties;  and  no  reason  founded  on 
•principle  can  be  suggested  why  it  should  not.  *  *  When  [  •66i  ] 
Clarke  v.  Royle  was  decided  by  the  Vice- Chancellor,  his 
Honour  proceeded  expressly  on  the  authority  of  the  original 
decision  in  Winter  v.  Lord  Anson,  not  being  aware  at  the  time 
(for  the  case  had  not  then  been  reported  on  the  appeal)  that 
Lord  Lyndhubst  had  in  that  case  reversed  the  decree  of  the 
Court  below. 

The  Master  of  the  Bolls: 

It  18  clearly  settled  that  a  mere  security  for  the  payment  of 
the  price  stated  in  a  conveyance  will  not  discharge  the  lien 
which  courts  of  equity  give  to  a  vendor,  where  the  price  is 

(1)  24  B.  E.  205;    27  B.  R.  -117  (2)  10  B.  B.  85  (15  Ves.  329). 

(]  Sim.  &  St.  434 ;  3  Buss.  488).  (3)  30  B.  B.  193  (3  Sim.  499j. 
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Parrott      unpaid.     The  security  is  considered  as  simply  for  payment  of 
swBETLAND.  ^'^®  price  ;  and,  if  the  price  be  not  paid,  the  lien  remains. 

The  question  in  this  case  is,  whether  the  transaction  between 
the  vendor  and  vendee  was  a  security  for  the  price,  or  a 
substitution  for  the  price.  The  consideration  stated  in  the 
conveyance  was  the  sum  of  3,000/.  ;  but  the  contract  of 
the  vendor  and  vendee  was  that,  in  lieu  of  the  sura  of  3,000Z., 
the  vendor  should  accept  an  annuity  of  lOOZ.  payable  during 
the  lives  of  the  vendor  and  her  intended  husband,  if  the  vendee 
should  so  long  live ;  and  that  his  personal  representatives  should, 
within  three  months  after  his  decease,  in  certain  events  only, 
but  not  in  all  events,  pay  the  further  sum  of  3,000Z.  This 
arrangement  is  carried  into  effect  by  the  bond  of  the  vendee 
conditioned  accordingly  ;  and  the  receipt  indorsed  on  the 
purchase  deed  is  in  these  words :  "  Received,  on  the  day  and 
[  •662  ]  year  first  within  *written,  of  and  from  the  within  named  Jasper 
Parrott,  a  bond  for  the  sum  of  3,000Z.,  being  the  full  considera- 
tion within  expressed  to  be  given  by  him." 

It  is  plain,  therefore,  that  this  is  not  the  case  of  a  security, 
but  a  substitution  for  the  price,  which  the  vendor  has  agreed  to 
accept,  and  that  the  lien  for  the  purchase-money  is  consequently 
discharged. 

1836.  The    defendant    having    presented   a  petition   of    rehearing 

[    '     against  the  decree  of   the  Master  of  the  Bolls,  the  cause 

came  on  for  argument  before  the  Vice  -  Chancellor,  Sir 
Lancelot  Shadwell,  and  Mr.  Justice  Bosanquet,  sitting  as 
Lords  Commissioners. 

Mr.  Preston,  Mr,  Jacob,  and  Mr.  Bacon,  in  support  of  the 
decree. 

Mr.  Tinney  and  Mr.  Tyrrell,  for  the  appeal. 

The  same  topics  of  argument  as  had  been  addressed  to  the 
Court  below  were  urged  at  great  length  on  the  rehearing.  The 
following  additional  authorities  were  cited  and  commented  upon: 
Pollexfen  v.  Moore  (i),  Fawell  v.  Heelk  (2),  Tardifv,  Scrughan  (3), 

(1)  3  Atk.  272.  (2)  Amb.  724.  (3)  Stated  1  Br.  C.  C.  422. 
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Comer  v.  Walkley  (i),  Nairn  v.  Prowse  (2),  Hughes  v.  Kearney  (3),       Parbott 
Elliot  V.  Edwards  (4).  sweetlakd. 

Lord   Commissioner    Shadwell,    in    delivering    the   judgment 

of  the  Court,  after  stating  the   facts   of   the   case,  *and       [  'GfiS  ] 
the   deed  of    release,   and   the   receipt  indorsed   upon  it, 
proceeded  : 

It  then  appears,  that  by  an  instrument  of  even  date  with  the 
release,  and  which  must  he  construed  in  the  same  manner,  and 
as  if  it  formed  part  of  one  entire  transaction  with  it,  the  father 
became  bound  to  the  intended  husband  in  the  penal  sum  of 
6,000{.  ;  and  the  following  condition  was  annexed  to  the  bond : 
'His  Lordship  read  the  condition.]  Upon  the  first  reading  of 
this  instrument,  the  question  naturally  arises,  whether  any 
thing  else  was,  or  could  be  in  the  contemplation  of  the  parties, 
than  that  the  father,  having  regard  to  the  circumstances  of  his 
property,  should  give  a  bond  for  payment  of  a  sum  of  3,000Z.  to 
such  persons,  and  upon  such  contingencies  as  were  therein 
expressed,  with  a  power,  nevertheless,  to  vary  the  arrangement 
at  any  time,  on  condition  of  his  doing  quite  a  different  thing, 
namely,  giving  a  fortune  of  3,0002.,  in  one  event  to  the  husband, 
and  in  another  event  to  the  wnfe,  exclusive  of  the  children, 
and  that  the  daughter  should  release  the  equity  of  redemp- 
tion* to  him,  and  that  he,  acquiring  that  equity,  should  of 
course  take  upon  himself  the  payment  of  the  mortgage  debt. 
The  whole  of  this  transaction,  it  is  obvious,  was  carried 
into  effect  with  the  approbation  of  the  intended  husband, 
who  was  content  to  accept  the  bond  in  question  as  the  fortune 
of  bis  wife. 

In  Winter  v.  Lord  Anson  (s)  Lord  Lyndhurst,  in  his  judgment 
on  the  appeal,  observing  upon  the  circumstances  of  that  case, 
said  that  as  there  was  nothing  in  the  transaction  itself,  as 
evidenced  by  the  instruments^  leading  to  a  clear  and  manifest 
inference  that  such  was  the  intention  of  the  parties,  he 
thought  it  should  be  *declared  that  thb  plaintiffs  had  a  lien       [  '664  ] 

(1)  Sugd.  V.  &  P,  547,  7th  ed.  (4)  3  Bos.  &  P.  181. 

(2;  «  U.  R.  37  (6  Ve8.  702).  (.3)  27  R.  R.  117  (3  Ruhs.  488). 

(:j)  Jl  R.  R.  30  (1  Sch.  &  I>ef.  132), 
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Pabbott      upon  the  estate  in  question  for  the  residue  of   the  purchase- 

V. 

swEKTLAND.  money. 

From  that  passage  in  his  judgment,  it  is  manifest  that,  in 
Lord  Lyndhurst's  opinion,  the  proper  way  of  dealing  with 
questions  of  this  kind  is,  to  look  at  the  instruments  executed  by 
the  parties  at  the  time,  and  upon  them  to  declare  what  the 
meaning  of  the  parties  must  have  been. 

The  present  appeal  has  been  argued  as  if  it  were  a  naked  case 
of  vendor  and  purchaser :  but  to  us  it  rather  appears  to  be  a 
sort  of  family  arrangement,  entered  into  between  a  father  and 
his  daughter,  together  with  her  intended  husband,  and  having 
for  its  object  to  provide  for  the  wife  and  family,  in  a  great  variety 
of  different  modes  according  to  different  contingencies,  and  in  a 
manner  utterly  inconsistent  with  the  notion  of  a  payment  of 
purchase-money. 

The  8,000Z.  which  were  to  be  paid  by  the  executors  of  Mr. 
Parrott  to  Mr.  and  Mrs.  Orlebar,  in  case  either  of  them 
survived  Mr.  Parrott  and  his  wife,  was  a  chose  in  a^tiouy  which 
might  have  been  settled  or  dealt  with  by  Mr.  and  Mrs.  Orlebar 
in  any  way  they  pleased,  without  reference  to  the  interests  of 
their  issue.  It  is  clear,  at  any  rate,  that  there  were  certain 
events  in  which  the  children  might  be  entitled  to  the  money, 
and  that  there  were  also  other  events  in  which  the  husband  or 
wife  might  be  so  entitled ;  and  it  is  manifest,  therefore,  upon 
the  face  of  the  bond  itself,  that  the  parties  were  really  dealing 
for  a  totally  different  thing  from  an  absolute  sum  of  8,000/.,  the 
sum  which  is  assumed  in  the  appellant*s  argument  to  have  been 
the  consideration  for  the  estate. 
[  666  ]  The  release  contains  no  statement  or  recital  of  any  agreement 

to  sell  the  estate  for  the  price  of  8,000/. ;  and  in  the  operative 
part,  it  is  merely  witnessed  that  in  consideration  of  the  premises 
and  of  the  covenant,  and  in  consideration  of  the  sum  of  8,000/., 
advanced  or  agreed  to  be  advanced  or  secured  to  Miss  Parrott^ 
in  contem])lation  of  her  intended  marriage  with  Mr.  Orlebar, 
upon  the  terms  expressed  in  a  bond  of  even  date,  she,  Miss 
Parrott,  sold  and  conveyed  the  estate  to  her  father.  From  these 
expressions  it  is  obvious  that  the  parties  did  not  treat  the 
consideration  as  a  mere  sum  of   3,000/.     And  then  the  bond 
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itself  is  so  framed,  that  the  very  receipt,  which  was  given  for  it,  Pabbott 
testifies  \vhat  was  the  real  object  of  the  parties.  The  acknow-  swketland. 
ledgment  indorsed  upon  the  release,  is  not  a  receipt  for  the  sum 
of  3,000Z.  as  the  consideration  therein  expressed,  but  it  is, 
strictly  and  grammatically,  a  receipt  for  the  bond  given  to  secure 
that  amount,  being  (that  is,  the  bond  being)  the  full  considera- 
tion within  expressed.  Now,  if  it  appears,  as  in  our  opinion  it 
clearly  appears,  upon  the  face  of  these  instruments,  and  from 
the  nature  of  the  transaction,  that  the  parties  were  bargaining 
for  a  security,  and  not  for  a  stipulated  sum,  no  question  of  lien 
arises,  because  here  the  purchaser  has  actually  received  the 
consideration. 

We  therefore  decide,  in  conformity  with  the  very  principle 
laid   down   by   Lord    Lyndhurst    in    Winter  v.   Lord   Anson, 
(although  upon  the  special  circumstances  in  that  case  his  Lord- 
ship came  to  an  opposite  conclusion  as  to  the  fact),  that  the 
objection   to   the  plaintiff's  title,  set  up  by  the  appellant,  on 
the  ground  of  lien,  cannot  be  supported. 

We  are  of  opinion  that  it  is  clear,  upon  the  face  of  the  instru- 
ments themselves,  that  the  lady  has  got  every  "^thing  which  she       [  *666  ] 
bargained  for,  that  she  was  in  effect  paid  by  the  receipt  of  the 
bond,  and  that  the  lien  therefore  does  not  exist. 

Decree  affirmed  without  costs. 


HUGHES  V.   TURNEE(l).  ^^s*- 

^    ^  July  2b, 

(3  Myl.  &  Keen,  666—698  ;  S.  C.  4  L.  J.  (N.  S.)  Ch.  141.) 


Leach,  M.R. 

1835. 

Feb.  24,  25. 

April  16. 

EPYB,  M.l 
[  (i^^{\  ] 


To  operate  as  an  execution  of  a  power,  a  will  must  either  refer  to  the 
power,  or  to  the  subject  of  it ;  and  a  reference  to  part  of  the  subject,  or       ,  ^  *• 
to  some  of  many  subjects  of  the  power,  will  not  be  sufficient  to  make       J|„Vi/  i6^ 
a  will  operate  as  an  execution  of  the  jxiwer,  where  there  is  no  other 
indicatioii  of  an  intention  to  execute  it.  Pepyb,  M.K. 

Mabtha  Davies,  by  her  will  dated  the  18th  of  December,  1808, 
after  charging  all  her  real  and  personal  estates  with  the  payment 
of  her  debts  and  legacies,  and  giving  some  pecuniary  legacies, 
gave,  devised,  and  bequeathed  all  the  [residue  of  her  real  and 

(1)  Ab  to  general  powers  see  now  s.  27  of  the  WiUs  Act  (7  Will.  TV,  & 
1  Vict.  c.  26). 
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Hughes  personal  estates,  to  John  Hilton  and  John  Oswald  Trotter,  upon 
TuiiNER.  ti'^B^  to  receive  the  income  thereof,  and  pay  the  same  to  her 
sister  Elizabeth  Leighton  Bonsall,  for  her  separate  use  during 
her  life,  and  upon  her  death  to  transfer  the  said  trust  premises 
to  such  persons  as  Elizabeth  Leighton  Bonsall  should,  by  her 
will,  signed  and  published  in  the  presence  of  three  or  more 
credible  witnesses,  appoint.    And  in  default  of  such  appointment] 

[  fi<57  ]  upon  trust  for  the  said  George  Bonsall,  his  heirs,  executors,  and 
administrators.  And  the  testatrix  thereby  appointed  George 
Bonsall  and  Elizabeth  Leighton  Bonsall  executor  and  executrix 
of  her  will. 

The  testatrix,  at  the  date  of  her  will,  had  no  property  in  the 
county  of  Cardigan.  In  the  month  of  February,  1812,  she 
purchased  an  estate  called  Fynnen  Wen,  in  the  county  of 
Cardigan ;  and  she  afterwards  made  a  codicil  to  her  will,  duly 
attested  to  pass  real  estate,  and  dated  the  5th  of  August,  1815 
[whereby  she  altered  some  of  the  legacies  given  by  her  will,  and 
substituted  Sharon  Turner  as  a  trustee  thereof,  in  the  place  of 
John  Hilton,  who  had  died]. 

[  6fi8  ]  Martha  Davies  died  in  the  month  of  October,  1815,  leaving 

Elizabeth  Leighton  Bonsall,  her  sister  and  heiress-at-law  [who 
became  entitled  as  such  heiress  to  the  Cardigan  property,  and 
who  was  also  entitled  in  fee  to  property  in  Middlesex]. 

George  Bonsall  and  Elizabeth  Leighton  Bonsall,  the  executors, 
named  in  the  will  of  Martha  Davies,  proved  her  will,  and  after 
having  paid  her  debts  and  legacies,  delivered  over  to  the  trustees 
the  residue  of  her  personal  estate,  with  the  exception  of  a  few 
articles  [including  her  piano  and  watch],  which  remained  in  the 
possession  of  Mrs.  Bonsall,  and  with  respect  to  which  a  material 
question  was  raised  in  this  cause.  The  trustees  also  took 
possession  of  the  real  estates  of  the  testatrix. 

[  «;73  ]  George  Bonsall,  the  husband  of  Elizabeth  Leighton  Bonsall, 

died  without  issue,  having  made  a  will,  dated  the  15th  of  April, 
1822,  by  which  he  devised  the  residue  of  his  real  estate,  in  the 
events  which  happened,  to  trustees  for  his  sister,  the  plaintiff  Mary 
Hughes,  for  her  life,  with  divers  successive  remainders  to  per- 
sons made  defendants  to  this  suit.  His  heir-at-law  was  also 
made  a  party  defendant :  he  died  intestate  as  to  his  personal 
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estate,   and    the  plaintiff,   Mary  Hughes,   and    other    parties,      Hughes 
defendants,  were  his  next  of  kin.  Tubnbb. 

On  the  26th  of  October,  1829,  Elizabeth  Leighton  Bonsall 
made  a  will,  duly  attested  to  pass  real  estate  [whereby  after 
various  specific  bequests  she  gave  to  her  friend,  Mrs.  Scarborough, 
the  sum  of  500/.,  and  also  a  plain  gold  watch,  which  belonged 
to  her  (the  testatrix's)  sister,  and  she  gave  to  her  friend.  Miss 
Hinds,  her  piano-forte  and  music-books,  and  she  gave,  devised, 
and  bequeathed  all  her  freehold  and  copyhold  estates  in  the 
county  of  Middlesex  aforesaid,  and  Cardigan,  in  the  principality 
of  Wales,  and  elsewhere,  unto  her  relation,  John  Jones,  his 
heirs  and  assigns  for  ever.  And  as  to  all  the  residue  of  her 
estates  and  effects,  whether  real  or  personal,  and  whether  in 
possession,  reversion,  or  expectancy,  or  held  in  trust  for  her,  she 
gave,  devised,  and  bequeathed  the  same,  and  every  part  thereof, 
unto  the  said  John  Jones,  his  heirs,  executors,  administrators, 
and  assigns  for  ever ;  and  she  nominated  the  said  John  Jones 
and  Jonathan  Haynes,  executors  of  her  will] . 

The  testatrix  made  a  codicil  to  this  will,  dated  the  14th  of       [  675  ] 
June,  1880,  by  which  she  gave  to  Sharon  Turner  3,000/.,  at  his 
death  to  ba  equally  divided  between  his  family,  and  some  other 
pecuniary  legacies. 

On  the  25th  of  February,  1881,  the  last-mentioned  will  and 
codicil  were  proved  by  John  Jones  and  Jonathan  Haynes,  the 
execators  therein  named,  in  the  Prerogative  Court  of  Canterbury. 

The  bill  was  filed  by  James  Hughes  and  Mary  Hughes,  his  [  «7r.  ] 
wife,  against  Sharon  Turner,  the  surviving  trustee  under  the 
\i  ill  of  Martha  Davies,  against  John  Jones  and  Jonathan  Haynes, 
the  executors  of  Mrs.  Bonsall,  against  the  Bev.  Isaac  Bonsall, 
the  administrator,  with  the  will  annexed,  of  George  Bonsall,  and 
against  other  parties,  [including]  those  who  claimed  an  interest 
in  the  personal  or  real  estate  of  George  Bonsall.  *  *  The 
plaintiffs,  by  their  bill,  submitted  that  the  residuary  personal 
estate  of  Martha  Davies  became,  in  default  of  appointment,  part 
of  the  general  residue  of  the  i)ersonal  estate  of  George  Bonsall, 
and  that  the  same  ought  to  be  distributed  between  the  plaintiff 
Mary  Hughes  and  the  defendants,  the  other  next  of  kin  of  George 
Bonsall;    and  that  the  residue  of  the  real   estate  of  Martha 
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Hughes  Davies  also  became,  in  default  of  appointment,  part  of  the  real 
TuBNER.  estate  of  George  Bonsall,  and  belonged  to  the  plaintiff  Mary 
Hughes  and  the  other  devisees  under  his  will,  according  to  their 
[  •077  ]  respective  interests  therein.  And  the  bill  *prayed  that  it  might 
be  declared  that  the  power  of  appointment,  given  by  the  will 
of  Martha  Davies  to  Elizabeth  Leighton  Bonsall,  was  never 
executed,  and  that  the  plaintiff  Mary  Hughes,  and  the  other 
parties,  defendants,  according  to  their  respective  interests,  might 
be  declared  to  be  entitled,  in  default  of  such  appointment^^  to  the 
residue  of  the  personal  and  real  estates  of  Martha  Davies. 

[The  question  in  the  cause  for  which  this  report  is  preserved 
was,  whether  the  will  of  Elizabeth  Leighton  Bonsall,  dated  the 
26th  of  October,  1829,  was,  or  was  not,  a  good  execution  of  the 
power  given  to  her  by  the  will  of  Martha  Davies.] 

Mr.  Pemberton  and  Mr.  liicliard^y  for  the  plaintiffs. 

[  691  ]  The  Master  of  the  Bolls  (Leach,  M.  B.)  decided  that  the  will  i 

was  a  valid  execution  of  the  power. 

1835.  The  cause  was  reheard  before  Sir  Charles  Christopher  Pepys, 

Feh^  25.      j^^g^^  ^j  ^j^^  jj^jjg^ 

Mr.  Pemberton,  Mr.  Barber,  Mr.  Treslove,  Mr.  Tinney,  Mr. 
Spence,  Mr.  RichardSy  Mr.  Gordon,  and  Mr.  Blake,  in  support 
of  the  petition  of  rehearing. 

Mr.  Beames  and  Mr.  Spunier,  for  the  defendants  Sharon 
Turner  and  Alfred  Turner. 

Mr.  Bickersteth  and  Mr.  Wihon,  for  the  plaintiffs. 

April  16.      The  Master  of  the  Bolls  (i)  [after  stating  the  facts,  and  after 
["692 1  disposing  of  a  question  which  is  not  the  subject  of  this  report, 

said :] 

[  696  ]  It  is  clear  that,  by  the  will  of  Martha  Davies,  it  was  the  duty 

of  the  trustees  to  convert  all  her  property  into  money,  and  to 
invest  the  proceeds  for  the  benefit  of  the  parties  interested.  She 
died  in  October,  1815,  and  it  appears  that  a  gold  watch  and  a 

(1)  Sir  C.  Pepys. 
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piano-forte,  and  some  music-books,  which  had  belonged  to  her,  Hughes 
remained  in  the  possession  of  Elizabeth  Leighton  Bonsall  at  the  turneb. 
date  of  Mrs.  Bonsall's  will  in  1829  ;  and  the  only  ground  upon 
the  face  of  the  will  of  Mrs.  Bonsall,  upon  which  it  has  been 
contended  that  the  will  is  to  be  considered  as  an  execution  of  the 
power  given  by  the  will  of  Martha  Davies  is,  that  she  thereby 
gives  **  a  plain  gold  watch,  which  belonged  to  my  sister,"  and  to 
another  legatee  her  piano-forte  and  music-books,  coupled  with  a 
gift  of  all  her  furniture,  clocks,  watches,  books,  &c.,  the  Master 
having  reported  that  she  had  no  other  piano-forte  or  music-books 
except  what  had  belonged  to  Martha  Davies.  Now,  it  is  to  be 
observed,  that  over  such  articles  she,  properly  speaking,  never 
had  any  power.  She  was  not  tenant  for  life  of  these  particular 
articles  *with  a  power  of  disposing  of  them  by  will,  but  of  the  [  ♦696  ] 
residue  of  the  estate  of  which  these  originally  formed  a  part. 
Under  what  circumstances  she  had  been  permitted  to  retain 
possession  of  them,  or  whether  they  had  in  part  become  hers, 
as  might  have  been  the  case,  does  not  appear.  The  mere  fact 
of  their  having  belonged  to  her  sister  does  not  prove  that  they 
were  not  hers  in  1829,  as  the  will  asserts  that  they  were.  It  is, 
therefore,  not  proved  that  she,  by  her  will,  professed  to  dispose 
of  that  which  she  could  only  dispose  of  under  a  power,  and  must, 
therefore,  be  presumed  to  intend  to  execute  it,  which  is  the 
principle  of  the  cases  in  which  it  has  been  decided  that  a  general 
gift  of  the  subject  of  a  power,  without  reference  to  the  power, 
will  operate  as  an  execution  of  it. 

Bat  suppose  it  proved  that  she  had  no  estate  or  interest  in  the 
watch,  piano-forte,  or  music-books,  and  no  right,  therefore,  to 
dispose  of  them,  except  under  the  power  in  Martha  Davies's  will, 
does  it  follow  that  the  will  is  therefore  to  operate  as  an  execution 
of  the  power  over  all  the  property  to  which  it  applies  ?  The  rule 
is,  that  for  a  general  gift  to  operate  as  an  execution  of  the  power, 
it  must  refer  either  to  the  power  or  to  the  subject  of  it ;  but  will 
referring  to  part  of  a  subject,  or  to  some  of  many  subjects,  be 
sufScient  to  make  the  will  operate  as  an  execution  of  the  power 
as  to  such  parts,  or  such  subjects  as  are  not  referred  to  ?  The 
reverse  was  held  in  Lewis  v.  Leicellyn  (i),  in  which  a  testator 
(1)  23  B.  R.  201  (T.  &  R.  104). 
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Hughes 

V, 
TURNEK. 


[  •697  J 


had  freehold  and  copyhold  estates,  subject  to  a  power,  and  he 
had  freehold  estates  of  his  own,  but  not  copyhold,  and  he  devised 
all  his  freehold  and  copyhold  estates ;  and  the  devise  was  held 
to  operate  as  an  execution  of  the  power  as  to  the  copyholds,  but 
not  as  to  *the  freeholds,  because  he  had  freeholds  of  his  own  to 
which  the  terms  of  the  devise  were  properly  applied.  So  here, 
Mrs.  Bonsall  had  property  to  which  the  language  of  her  will 
properly  applied.  Napier  v.  Napier  (i)  proceeded  upon  the  same 
principle  as  Lewis  v.  Lewellyn.  Walker  v.  Maclcie  (2)  does  not 
appear  to  me  to  be  reconcilable  with  other  cases,  particularly 
that  of  Webb  v.  Honnor  (3).  The  result,  therefore,  is  that  I  feel 
myself  compelled  to  come  to  the  conclusion  that  the  will  of  Mrs. 
Bonsall  did  not  operate  as  an  execution  of  the  power  of  appoint- 
ment given  by  the  will  of  Martha  Davies,  and  that  the  decree, 

therefore,  must  be  n  i 

lieversed. 


1834. 

Feb.  20,  21. 

Leach,  M.I^. 
On  Appeal. 

KoT.  18,  20, 
21. 

Lorcl 

Bboughabi, 

L.C. 

[  699  ] 


KENNEDY  v.  GEEEN  (4). 

(3  Mj'l.  &  Keen,  699—724.) 

Where  one  solicitor  is  employed  in  a  mortgage  transaction,  he  is  to  bo 
considered  as  solicitor  both  for  mortgagee  and  mortgagor,  and  notice 
to  such  solicitor  is  notice  to  the  mortgagee ;  and  where  the  solicitor  was 
himself  the  author  of  a  fraud  which  affected  the  title,  and  the  fraud  was 
committed  under  circumstances,  apparent  upon  the  face  of  the  deed 
fraudulently  obtained,  which  would  have  excited  the  suspicion  of  a  pro- 
fessional man,  and  have  led  to  inquires  it  was  held  at  the  Rolls,  first, 
that  the  mortgagee  was  as  fully  affected  with  notice  of  the  actual  fraud, 
as  if  the  fraud  had  been  committed  by  a  third  person,  and  the  knowledge 
of  it  acquired  by  the  solicitor.  Secondly,  that  the  circumstances  under 
which  the  fraud  was  committed,  were  sufficient  to  fix  the  mortgagee 
with  constructive  notice,  and  that  if,  in  any  mortgage  or  other  transac- 
tion, a  party  does  not  use  the  precaution,  which  common  prudence 
requires,  to  employ  a  solicitor,  he  is  in  the  same  situation  with  respect 


(1)  27  R.  E.  144  (1  Sim.  28). 

(2)  4  Russ.  76. 

(3)  21  R.  R.  180  (1  Jac.  i&  W.  352). 

(4)  The  law  as  to  constructive 
notice  and  imputed  notice  (i.e.  notice 
to  an  agent)  is  now  controlled  by  s.  3 
of  the  Conveyancing  Act,  1882  (45 
&  46  Vict.  C.39).  The  principle  of 
Kennedy  v.  Green  (which  apparently 


remains  untouched  by  the  Act)  has 
been  frequently  recognized  in  later 
cases.  See  Roll  and  v.  Hart  (1871) 
L.  R.  6  Ch.  678,  40  L.  J.  Ch.  701,  25 
L.  T.  191 ;  liradlty  v.  Hichts  (1878)9 
Ch.  D.  189,  47  L.  J.  Ch.  811,-38 
li.  T.  810;  Kettleweily.  Watson  (1882) 
21  Ch.  D.  685,  51  L.  J.  Ch.  281,  46 
L.  T.  83.  -().  A.  S. 
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to  constructive  notice  as  he  would  have  been  if  he  had  employed      Kennedy 
a  solicitor.  v. 

The  decision  was  affirmed,  upon  appeal,  on  the  second  ground,  the        Gbben. 
Ix>itD  Chakceixob  being  of  opinion  that  the  mortgagee  was  not  fixed 
with  actual  notice  of  the  fraud,  which,  though  known  of  course  to  his 
solicitor  who  was  the  perpetrator  of  the  fraud,  it  was  equally  certain 
that  the  solicitor  would  conceal. 

The  bill  was  filed  by  Hester  Kennedy,  widow,  against  George 
Green  and  John  Bethell,  the  assignees  of  James  Bethune  Bostock, 
and  against  Robert  Eirby  ;  and  it  prayed  that  a  deed  of  assign- 
ment alleged  to  have  been  executed  by  the  plaintiff  in  favour 
of  James  B.  Bostock  might  be  declared  fraudulent  and  void, 
and  that  the  premises  comprised  therein  might  be  re-assigned 
to  her;  and,  in  case  it  should  appear  to  the  Court  that  the 
defendant  Kirby  was  entitled  to  priority  over  the  plaintiff  in 
respect  of  any  assignment  made  to  him  of  the  said  premises  by 
James  B.  Bostock,  that  the  plaintiff  might  be  declared  entitled 
to  redeem  the  same. 

The  facts  stated  by  the  bill  and  proved  by  the  evidence  were, 
that  in  the  year  1824,  James  Bethune  Bostock  was  employed  by 
the  plaintiff,  who  resided  at  Ipswich,  as  her  solicitor,  to  sell  out 
a  sum  of  9,000Z.  3  per  cent.  Bank  Consolidated  Annuities,  then 
standing  in  her  name,  and  to  look  out  for  mortgage  securities 
on  which  she  might  invest  monies  to  the  amount  of  9,000Z. 
sterling.     Bostock  did,  accordingly,  sell  out  the  stock,  *which       [  ♦too  ] 
produced  the  sum  of  8,414Z.  Is.,   and  he  received  from   the 
plaintiff  the  further  sum  of  5S51.  Ids.,  making  together  the  sum 
of  9,000/.   sterling,   which   was  to   be  invested   on   mortgage. 
Bostock  was  the  original  lessee  of  certain  pieces   of  ground 
situate  near  Kennington  Common,  of  which,  on   the   15th  of 
January,  1825,  he  had  granted  two  building  under-leases  for 
terms    of    seventy-nine  years   and   a  half,  wanting  ten  days, 
respectively,  one  at  the  rent  of  311.  per  annum  to  Joseph  White, 
and  the  other  at  the  rent  of  251.  per  annum  to  Thomas  Eitson, 
who  afterwards  assigned  his  interest  in  the  same  to  White.     In 
the  same  month  of  January,  1825,  Bostock,  on  behalf  of  the 
plaintiff,  agreed  to  advance  to  White  the  sum  of  3,000i.  on  the 
security  of  these  two  leases ;  and  by  an  indenture,  dated  the 
21st  of  January  in  that  year,  between  White  of  the  one  part, 
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Kennedy  and  the  plaintiflF  Hester  Kennedy  of  the  other  part,  reciting  the 
Green.  leases  made  by  Bostock  to  White  and  Eitson  respectively,  and 
the  assignment  of  Eitson's  lease  to  White,  it  was  witnessed,  that 
in  consideration  of  the  sum  of  8,000Z.  therein  expressed  to  be 
advanced  to  White  by  the  plaintiff.  White  assigned  to  the  plain- 
tiff, her  executors,  administrators,  and  assigns,  the  respective 
pieces  or  parcels  of  ground,  messuages,  and  premises  comprised 
in  the  two  indentures  of  lease,  subject  to  redemption  on  repay- 
ment of  the  3,000L,  with  interest  for  the  same  at  5  per  cent. 

In  the  month  of  March,  1825,  Bostock  wrote  a  letter  to  the 
plaintiff,  stating  that  a  mortgage  for  the  sum  of  8,000/.  had 
been  completed ;  and  in  the  month  of  April  following  he  wrote 
another  letter  to  the  plaintiff,  purporting  to  contain  an  account 
of  the  application  of  the  whole  sum  of  9,000Z.,  and  stating  that 
the  additional  income  arising  from  the  investment  would  be 
upwards  of  160Z.  per  annum  more  than  she  had  previously 
[  *70i  ]  received;  that  the  securities  were  most  ample,  and  that  *the 
strictest  punctuality  would  be  observed  in  the  payment  of  the 
interest. 

The  plaintiff  received  from  Bostock  the  interest  upon  the  sum 
advanced  to  White,  and  upon  the  other  sums  alleged  to  be 
invested  on  mortgage,  until  the  month  of  March,  1828. 

In  that  month  Bostock  wrote  a  letter  to  the  plaintiff,  in  which 
he  stated  that  he  should  in  a  few  days  be  near  Ipswich,  the 
place  of  her  residence,  and  that  he  would  take  the  opportunity 
of  paying  her  a  visit.  Bostock,  shortly  afterwards,  arrived  at 
the  house  of  the  plaintiff;  and  after  partaking  of  breakfast  with 
the  plaintiff  and  some  friends  who  were  staying  at  her  house, 
he  stated  that  he  had  some  business  to  transact  with  the 
plaintiff;  and,  after  mentioning  that  one  of  the  mortgagors  to 
whom  part  of  the  plaintiff's  money  had  been  advanced  was 
rather  irregular  in  paying  his  interest,  he  produced  a  parchment 
writing,  which  he  said  it  was  necessary  for  the  plaintiff  to  sign 
in  order  to  make  the  principal  and  interest  in  such  mortgage 
more  secure,  and  to  compel  the  mortgagor,  under  a  heavy 
penalty,  to  be  punctual  in  the  payment  of  the  interest  as  it 
became  due.  The  plaintiff,  without  reading  or  examining  the 
instrument  presented  to  her,  signed  her  name  in  compliance 
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with  Bostock's  request,  in  the  places  pointed  out  by  Bostock;      Krnnedy 
and  Captain  James  MTarland  and  his  wife,  who  were  the  friends       grern. 
of  the  plaintiff  staying  with  her  in  her  house,  also  wrote  their 
names,  as  attesting  witnesses,  in  the  parts  of  the  instrument 
pointed  out  by  Bostock. 

The  instrument,  to  which  the  execution  of  the  plaintiff  was 
thus  obtained,  purported  to  be  a  deed  of  assignment,  dated  the 
26th  of  March,  1828,  whereby,  after  *reciting  the  indentures  of  .  [  '702  ] 
lease  by  Bostock  to  White  and  Kitson,  and  the  assignment  by 
Eitson  to  White,  and  the  assignment  by  way  of  mortgage  of  the 
21st  of  January,  1825,  by  White  to  the  plaintiff,  and  further 
reciting  that  Bostock  was  about  to  become  the  purchaser  of  the 
premises  comprised  in  the  mortgage  to  the  plaintiff,  and  that 
there  was  then  due  and  owing  to  her  for  principal  and  interest 
the  sum  of  8,046/.  17».,  and  that  Bostock  was  desirous  of 
purchasing  the  mortgage,  it  was  witnessed  that,  in  consideration 
of  the  sum  of  8,046Z.  17a.  therein  expressed  to  be  paid  to  the 
plaintiff  by  Bostock,  the  plaintiff  assigned  the  mortgaged 
premises,  and  all  the  estate,  right,  title,  and  term  of  years  of 
her,  the  plaintiff,  in  the  said  mortgaged  premises  to  Bostock,  his 
executors,  administrators,  and  assigns,  to  hold  the  same  for  the 
residue  of  the  terms  of  years  granted  by  the  indentures  of  lease 
respectively.  And  on  the  back  of  the  instrument  was  indorsed 
a  receipt,  to  which  were  annexed  the  signature  of  the  plaintiff 
and  the  attestation  of  Captain  MTarland  and  his  wife,  pur- 
porting to  be  an  acknowledgmetit  by  the  plaintiff  of  her  having 
received  from  Bostock  the  sum  of  3,046Z.  lis.  The  receipt  for 
the  consideration  money  was  not,  as  usual,  written  by  the 
stationer,  but  by  Bostock ;  nor  was  it  in  the  usual  place,  which 
is  at  the  upper  extremity  of  the  left-hand  square  formed  by  the 
fold  of  the  deed,  but  much  lower  down,  so  that  there  was  a 
space  reserved  for  writing  the  receipt,  if  it  were  not  written 
before  the  plaintiff  signed  her  name;  or  if  written  before  the 
plaintiff  wrote  her  name  in  that  part  of  the  parchment,  the  deed 
might  have  been  presented  to  her  in  a  folded  form,  so  that  she 
would  not  have  observed  the  receipt. 

In  the  month  of  February,  1827,  a  commission  of  bankrupt 
was  issued  against  White,  the  sub-lessee  and  ^mortgagor ;  and       [  *703  ] 
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Kknmedy  Bostock  afterwards  contracted  with  the  assignees,  appointed 
Green.  under  White's  commission,  for  the  purchase  of  the  bankrupt's 
equity  of  redemption,  and  that  equity  of  redemption  was 
conveyed  to  Bostock  by  a  deed,  dated  the  18th  of  April,  1828, 
which  contained  a  recital  that  the  plaintiff's  mortgage  had  been 
paid  off  by  Bostock,  and  that  she  had  by  an  indenture,  dated 
the  26th  of  March,  1828,  in  consideration  of  the  principal  and 
interest  then  due  to  her  having  been  paid  by  Bostock,  assigned 
the  premises  to  Bostock  for  the  residue  of  the  term  granted  by 
the  two  indentures  of  lease  therein  recited. 

Some  time  afterwards  Bostock  applied  to  the  defendant  Joseph 
Kirby,  •who  was  his  father-in-law,  to  advance  to  him  the  sum  of 
2,000^  on  the  security  of  the  leasehold  premises;  and  by  an 
indenture,  dated  the  7th  of  August,  1829,  and  made  between 
Bostock  of  the  one  part,  and  the  defendant  Joseph  Kirby  of  the 
other  part,  after  reciting  the  lease  by  Bostock  to  White,  and  the 
lease  by  Bostock  to  Kitson,  and  further  reciting  that  by  divers 
acts  and  assurances  in  the  law  Bostock  had  become  and  then 
was  absolutely  entitled  to  all  the  residue  of  the  several  terms 
granted  by  the  said  therein  recited  indentures  of  lease,  and  that 
the  defendant  Kirby  had  agreed  to  advance  to  Bostock  the  sum 
of  2,000/.  on  the  terms  and  security  thereinafter  expressed,  it 
was  witnessed  that,  in  consideration  of  2,000/.  paid  to  Bostock 
by  the  defendant  Kirby,  Bostock  assigned  to  the  defendant 
Kirby,  his  executors,  administrators,  and  assigns,  all  the 
premises  comprised  in  the  said  recited  indentures  of  lease, 
and  all  the  estate,  term,  &c.  of  Bostock  in  the  same,  to  hold 
the  same  to  the  defendant  Kirby,  his  executors,  &c.  for  the 
residue  of  the  unexpired  terms,  upon  trust  to  secure  to  the 
defendant  Kirby,  his  executors,  &c.  the  payment  by  Bostock, 
his  heirs,  executors,  &c.  of  the  2,000/.  and  interest  at  5  per 
[  •704  ]  *cent.  And  the  deed  gave  a  power  of  sale  to  the  defendant 
Kirby,  his  executors,  &c.  in  case  of  default  in  payment  of  the 
principal  sum  at  the  time  appointed  for  the  payment  of  the 
same,  and  also  a  power  to  raise  anj^  sum  by  mortgage,  and  after- 
wards to  sell  the  leasehold  premises,  if  Kirby,  his  executors,  &c. 
should  think  fit. 

In  the  month  of  June,  1881,  default  having  been  made  in 
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payment  to  the  plaintiff  of  the  interest  of  the  3,000Z.  advanced  Kennedy 
to  White,  the  plaintiff  called  upon  Bostock  to  send  to  her  the  green. 
title-deeds  relating  to  White's  mortgage,  and  to  procure  the 
repayment  of  the  mortgage-money.  Bostock  sent  a  letter  in 
answer  to  the  plaintiff,  stating  that  the  arrear  of  interest  would 
be  shortly  paid,  and  that  the  title-deeds  would  be  sent  to  her  as 
soon  as  a  transfer  of  the  mortgage  was  effected. 

On  the  9th  of  June,  1831,  a  fiat  in  bankruptcy  was  issued 
against  Bostock,  to  which  he  did  not  surrender,  having  in  fact 
absconded;  and  he  was  duly  declared  a  bankrupt,  and  the 
defendants  Green  and  Bethell  were  appointed  his  assignees. 

The  bill  was  filed  on  the  10th  of  July,  1882 :  it  charged  that 
no  debt  was  really  due  from  Bostock  to  the  defendant  Kirby,  his 
father-in-law,  but  that  the  assignment  to  Kirby  was  executed 
fraudulently,  and  with  a  view  to  defeat  the  claim  of  the  plaintiff; 
and  that,  at  the  time  when  such  assignment  was  executed, 
Kirby  or  his  solicitor  had  notice  of  the  previous  assignment  of 
the  mortgaged  premises  to  the  plaintiff,  and  ^knew  that  the  sum 
of  3,000Z.  and  interest  was  still  due  to  the  plaintiff. 

The  defendant  Kirby,  by  his  answer,  stated  that  Bostock, 
when  he  applied  to  him  for  the  loan  of  2,000Z.  upon  the  security 
of  the  leasehold  premises  in  question,  *delivered  over  to  him  [  'zos  ] 
the  title-deeds  relating  thereto;  and  that  he,  the  defendant, 
felt  himself  competent  from  his  own  knowledge  and  experience 
in  such  transactions  to  examine  the  same  and  make  himself 
master  of  the  title  without  any  professional  assistance;  and 
that,  if  he  had  found  any  thing  which  he  could  not  comprehend, 
he  should  have  applied  to  Mr.  Kearsey,  whom  he  considered  as 
his  solicitor,  and  whom  he  had  employed  before  he  became 
acquainted  with  his  son-in-law  Bostock ;  that  he,  the  defendant, 
had  been  in  possession  of  the  title-deeds  from  August,  1829, 
until  Maj^  1832,  without  any  claim  being  made  on  the  part 
of  the  plaintiff,  and  without  any  suspicion  of  the  plaintiff 
or  any  other  person  having  any  claim  in  opposition  to  his 
rights.  The  defendant  denied  that  he  had  employed  Bostock 
as  his  solicitor;  and  he  stated  that,  on  default  of  payment 
by  Bostock  of  the  sum  of  2,000Z.  at  the  time  appointed  in  the 
indenture  of  the  7th  of  August,  1829,  he  had  caused  notice  to 
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Kennedy  be  served  upon  Bostock,  previous  to  the  filing  of  the  plaintifif's 
Grkbn.  bill,  requiring  him  to  pay  the  principal  money  and  interest  due 
on  the  defendant's  security,  or  that  he,  the  defendant,  should 
proceed  to  a  sale;  but  that  no  sale  had  been  made,  or  was 
intended  to  be  made;  and  the  defendant  insisted  that  he 
was  entitled  to  hold  the  premises  comprised  in  his  mortgage, 
as  a  security  for  the  repayment  of  the  principal  sum  and  interest 
due,  in  priority  to  the  plaintiff.  The  defendant  did  not  know 
whether  Bostock  was  ever  let  into  possession  of  the  premises  in 
question,  or  into  the  receipt  of  the  rents  and  profits  thereof,  but 
was  informed  by  Bostock  that  he  was  in  possession.  The 
defendant  denied  all  knowledge  of  or  participation  in  the  fraud 
alleged  to  have  been  committed  by  Bostock,  and  he  insisted  that 
the  receipt  on  the  back  of  the  deed  was  in  the  usual  form ;  and 
he  stated  that  he  believed  that  the  whole  width  of  the  upper 
[  *7m  J  part  of  the  deed,  comprising  the  first  *and  second  folds,  was 
exposed  to  the  view  of  the  plaintiff  and  witnesses  at  the  time 
the  receipt  was  signed  and  attested,  inasmuch  as  parts  of  letters 
composing  the  words  written  by  the  plaintiff  and  the  witnesses 
were  in  the  upper  division  of  the  parchment  made  by  the  fold, 
and  other  parts  of  the  same  letters  in  the  lower  division. 

It  appeared  by  the  evidence  of  the  law-stationer,  by  whose 
assistant  the  indenture  of  the  26th  of  March,  1828,  was 
engrossed,  that  it  is  the  usual  practice  for  law-stationers  to 
indorse  receipts  for  the  consideration  money  expressed  in  the 
deed  at  the  upper  part  of  the  left-hand  corner  of  the  back 
of  the  engrossment,  unless  instructions  were  given  to  the 
contrary ;  and  that  this  indorsement  was  not  made  on  the  deed 
in  question  before  it  was  returned  to  the  person  for  whom  it  was 
engrossed.  Several  experienced  solicitors  were  examined,  who 
deposed  that  the  unusual  circumstances  attending  the  receipt, 
and  the  form  of  the  deed  itself,  would  have  so  much  excited 
their  suspicion,  that  they  would  not  have  suffered  any  client 
of  theirs  to  become  a  mortgagee  under  Bostock  without  further 
inquiry.  The  deed  purported  to  be  an  assignment  of  a  mortgage, 
and  bore  only  a  common  deed  stamp ;  but,  instead  of  assigning 
the  mortgage-debt,  it  assigned  the  premises  charged  with  the 
debt;  and  it  did  not  assign  the  mortgage  deed,  or  contain  the 
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usual  powers  to  the  assignee  to  recover  and  receive  the  debt.      Kennedy 
It,  moreover,  recited  that  Bostock  had  agreed  to  purchase  the       gbbbn. 
mortgaged  premises  of  Mrs.  Kennedy ;  and  if  it  had  been  really 
a  purchase  either  of  the  mortgage  debt,  or  of  the  mortgaged 
premises,  it  would  have  required  an  ad  valorem  stamp. 

The  questions  raised  in  the  cause  were,  first,  whether, 
supposing  the  legal  estate  of  the  mortgaged  premises  to  be  vested 
in  the  defendant  Kirby,  Bostock  was  to  be  *considered  as  the  [  *707  ] 
solicitor  of  Kirby,  and  Kirby,  therefore,  affected  with  actual  notice 
of  the  fraud  committed  upon  the  plaintiff;  secondly,  whether, 
if  Kirby  had  not  actual  notice,  the  unusual  circumstances 
attending  the  receipt,  and  the  unusual  and  irregular  contents 
of  the  deed,  did  not  amount  to  implied  notice  of  the  fraud. 

Mr.  Pemberton  and  Mr.  Girdlestone,  jun.,  for  the  plaintiff  : 

*  *  The  circumstances  of  this  transaction  are  abundantly 
sufficient  to  fix  Kirby  with  implied  notice  of  the  fraud.  *  * 
Not  only  was  the  fact  of  Bostock  being  out  of  possession  a 
circumstance  which  Kirby  was  bound  to  ascertain,  and  which, 
*when  ascertained,  was  sufficient  of  itself  to  put  him  upon  further  [  •708  ] 
inquiry  ;  but  the  unusual  circumstances  connected  with  the 
receipt,  the  contents  of  the  deed  itself,  and  the  absence  of  a 
proper  stamp,  were  calculated  to  excite  suspicion,  and  would,  as 
it  is  sworn  by  several  unexceptionable  witnesses,  have  excited 
suspicion  in  the  minds  of  any  persons  of  competent  professional 
skill,  and  have  induced  them  to  decline  treating  with  Bostock, 
on  behalf  of  any  client,  until  further  inquiry  had  been  made. 
*  *  Either  Bostock  was  his  solicitor,  and  he  is,  so  far  as 
actual  notice  of  the  fraud  is  concerned,  legally  identified  with 
Bostock ;  or  he  had  no  solicitor,  and  if  he  thought  proper  to  act 
for  himself  without  resorting  to  professional  aid,  the  conse- 
quences of  his  negligence,  or  of  his  confidence  in  his  own  skill, 
which  in  its  foundation  and  in  its  result  was  equivalent  to 
negligence,  are  not  to  be  visited  upon  an  innocent  third  party. 
If  the  effect  of  the  mesne  assignments,  one  of  which  was  effected 
by  an  act  of  gross  fraud,  was  to  vest  the  legal  estate  in  Kirby, 
then  Kirby  held  that  legal  estate  subject  to  the  equity  of  the 
plaintiff  to  be  relieved  against  the  fraud. 
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Kennedy  (The  Master  of  the  Rolls  :  I  am  of  opinion  that  the  effect 
Grekn.  o^  these  transactions  was  to  vest  the  legal  estate  in  the  defen- 
dant Kirby .  Bostock,  the  original  lessee,  made  two  under-leases, 
the  interest  in  which  afterwards  became  vested  in  White; 
White  assigned  his  interest  in  the  terms  by  way  of  mortgage 

[  •709  ]  to  the  plaintiff,  *who  thus  acquired  the  legal  estate,  which 
she  afterwards  assigned  to  Bostock.  The  assignees  of  White 
assigned  the  equity  of  redemption  to  Bostock,  the  original 
lessee;  and  there  was  thus  a  surrender  and  merger  of  the 
sub-leases,  and  Bostock  acquired  a  complete  title  at  law.  I  am 
of  opinion  that  the  deed  under  which  Kirby  claims  was  not  an 
assignment  of  the  two  terms  vested  in  the  plaintiff  by  Wliite's 
mortgage,  but  that  it  created  a  new  mortgage.) 

Mr.  Bickersteth,  Mr.  Wigram,  and  Mr,  Hughes,  coritra  : 

It  cannot  be  disputed  that  a  gross  fraud  has  been  committed  ; 
and  the  question  is,  upon  which  of  two  parties  who,  in  a  moral 
sense,  are  entirely  innocent,  the  consequences  of  that  fraud 
shall  be  visited.  On  the  part  of  the  defendant,  the  transaction 
between  him  and  Bostock  was  a  fair  and  bond  fide  transaction  ; 
and  it  is  to  be  borne  in  mind,  that  whatever  the  consequences 
of  the  fraud  may  be,  and  on  whomsoever  they  are  to  light,  those 
consequences  are  the  result  of  the  act  of  the  plaintiff.  Had  it 
not  been  for  her  misplaced  confidence  in  Bostock,  the  2,000/. 
would  never  have  been  advanced  by  Kirby.  She  was  in  posses- 
sion of  a  good  and  valid  security  ;  and  it  was  to  render  her 
situation,  as  she  conceived,  more  secure,  that  she  was  induced 
to  do  the  act  which  enabled  Bostock  to  perpetrate  the  fraud. 
Previously  to  the  execution  of  the  assignment  to  Bostock  by  the 
plaintiff,  Bostock  had  entered  into  a  contract  to  purchase  the 
equity  of  redemption  from  White's  assignees.  Bostock  was  also 
a  mortgagee  of  the  leasehold  premises,  and  the  terms  of  his 
contract  with  the  assignees  were  to  pay  off  the  plaintiff's  mort- 
gage, apply  part  of  the  purchase-money  to  the  satisfaction  of  his 
own  mortgage,  and  stand  as  a  creditor  to  White's  estate  for  the 
[  710  ]  surplus.  *  *  It  is  not  pretended  that  Kirby  had  any  direct 
knowledge  of  the  fraud  ;  and  the  only  question  is,  whether  he 
had  a  knowledge  of  such  circumstances  as  ought  to  have  put 
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him  upon  inquiry,  and -might,  if  he  had  followed  out  the  inquiry,  Kennedy 
have  led  to  a  discovery  of  the  fraud.  It  is  said  that  the  receipt  ore'en. 
is  in  an  unusual  place,  and  that  a  space  was  fraudulently 
reserved  on  which  the  receipt  was  written,  after  the  plaintiff  and 
the  witnesses  signed  their  names ;  but  it  appears  that  their  names 
are  so  written  on  the  crease  formed  by  the  fold  of  the  parch- 
ment, that  the  upper  part  of  the  parchment  must  necessarily 
have  been  exposed  to  the  view  of  the  persons  who  wrote  the 
signatures.  None  of  the  alleged  irregularities  in  the  form  of 
the  deed  are  of  a  nature  that  would  have  excited  suspicion, 
had  it  not  been  for  the  circumstances  which  have  naturally  led 
the  witnesses  to  scan  every  part  of  this  deed  with  extraordinary 
vigilance.  *  *  As  to  the  argument  that  Kir  by  is  to  be  fixed 
with  actual  notice  of  the  fraud,  because  notice  to  the  solicitor  is 
notice  to  the  client,  *that  rule  applies  only  to  the  same  trans-  [  •7ii  } 
action  in  which  the  solicitor  and  client  were  engaged,  and  not  to 
prior  transactions  in  which  the  solicitor  was  engaged ;  for,  if  it 
were  otherwise,  no  one  could,  without  risk,  employ  an  eminent 
professional  adviser,  and  the  greater  the  eminence  of  that 
adviser,  and  the  more  extensive  his  practice,  the  greater  would 
be  the  danger  of  the  party  employing  him. 

Mr,  Bethell,  for  the  assignees. 
Mr.  Pemherton,  in  reply. 

The  Master  of  the  Rolls  : 

By  this  bill  Mrs.  Kennedy  complains  that,  by  her  great  con- 
fidence in  Bostock,  and  by  the  gross  abuse  of  that  confidence  on 
his  part,  she  was  induced  to  assign  to  him,  not  her  actual  right 
and  interest  in  the  mortgage,  but  her  legal  or  apparent  title. 
This  legal  and  apparent  title  Bostock  afterwards  assigned  by 
way  of  mortgage  to  the  defendant  Kirby ;  and  the  bill  asserts 
that  Mr.  Kirby,  at  the  time  he  took  this  legal  or  apparent  title, 
contrary  to  the  actual  right  and  interest  of  Mrs.  Kennedy,  had 
either  actual  notice  of  the  fraud  committed  by  Bostock,  or,  if 
not  actual  notice  of  the  fraud,  had  notice  of  circumstances 
which  imposed  upon  him  the  necessity  of  inquiry,  which,  with 
due  care  and  diligence,  would  have  led  to  a  full  knowledge  of  the 


186  1884.     CH.     3  MYL.  &  K.  711—713.  [r,b. 

Kennedy     fraud  ;  and  the  question  before  the  Court  is,  whether  the  asser- 
Green.       tions  thus  made  in  the  bill  have  or  have  not  been  established  in 
the  progress  of  the  cause  ;  and  I  am  of  opinion  that  they  have 
been  completely  established. 

Upon  the  question  of  actual  notice,  it  must  be  admitted  that 
notice  to  the  agent  or  solicitor  is  notice  to  the  principal.  In  all 
[  *712  ]  mortgage  transactions,  the  solicitor  *of  the  mortgagee  is  the 
person  employed  in  the  preparation  of  the  security ;  and  it  is  fit 
that  it  should  be  so,  because  it  is  his  money  that  is  advanced, 
and  it  is  his  interest  that  is  to  be  protected.  The  mortgagee 
here  was  the  father-in-law  of  the  mortgagor,  and  being  the 
father-in-law  of  the  mortgagor,  he  employs  no  other  solicitor 
than  his  son-in-law  Bostock,  who  was  himself  a  solicitor. 
Having,  in  the  common  course  of  business,  been  in  the 
habit  of  employing  a  different  solicitor,  in  this  transaction 
he  intrusts  Bostock  as  his  sole  solicitor,  and  Bostock  must  be 
considered  as  the  solicitor  of  the  mortgagee,  as  well  as  acting 
for  himself  the  mortgagor.  If  Bostock  is  to  be  considered  as 
the  solicitor  of  the  mortgagee,  it  is  impossible  to  deny  notice. 
It  is  said,  that  this  is  a  case  similar  to  those  in  which  the  Court 
has  declared  that  a  client  is  not  to  be  affected  by  notice  of  a 
solicitor  in  a  prior  transaction.  This  case  has  no  analogy  to 
that  principle.  Bostock  is  here  to  be  considered  as  if,  in  this 
transaction,  notice  had  been  given  to  him  by  a  third  person 
of  the  fraud  committed  upon  Mrs.  Kennedy.  If  Bostock,  acting 
both  for  the  mortgagee  and  mortgagor,  had  received  notice  of  a 
fraud  thus  committed  upon  Mrs.  Kennedy  by  a  third  person, 
it  would  plainly  have  been  notice  to  Kirby ;  and  Bostock  being 
in  full  possession  of  knowledge  of  the  fraud,  because  he  was  him- 
self the  author  of  it,  Kirby  is  as  much  affected  by  his  solicitor's 
knowledge  of  the  fraud  as  if  the  solicitor  had  acquired  that 
knowledge  from  a  third  person.  Upon  that  ground  alone,  if 
there  were  no  other,  I  should  consider  the  defendant  Kirby  as 
affected  with  full  notice  of  the  actual  fraud. 

There  is,  however,  another  ground.     I  have  stated  that  the 

question  is,  not  only  whether  there  is  actual  notice,  but  whether 

there  is  a  knowledge  of  those  circumstances,  which,  if  reasonable 

[  ♦713  ]      diligence  had  been  *used,  would  have  led  to  a  knowledge  of  the 
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iraud.  I  am  of  opinion,  here,  that  the  defendant  Kirby  is  fixed  Kennedy 
mth  notice  of  those  circumstances  which  would  have  led  to  a  green. 
knowledge  of  the  fraud.  It  is  said  that  Kirby  employed  no 
solicitor,  and  that  he,  therefore,  is  not  to  be  fixed  with  those 
circumBtances  apparent  upon  the  deeds,  which  would  have  led 
other  persons  to  indulge  suspicion.  Such  a  proposition  is  not  to 
be  entertained  in  any  court  of  justice.  A  man  is  not  to  avoid 
the  consequences  of  a  want  of  due  diligence,  by  stating  that  he 
has  neglected  those  means,  which  would  have  been  required, 
if  he  had  used  reasonable  caution.  If  the  defendant  Kirby,  not 
considering  Bostock  as  his  solicitor,  had  employed  another 
solicitor,  he  would  have  been  fixed  with  implied  notice  from  the 
circumstances  arising  from  the  deeds  in  question ;  and  he  cannot 
protect  himself  from  such  implied  notice,  by  not  having  used  the 
ordinary  caution  of  employing  a  solicitor  to  protect  his  interest. 
The  perusal  of  the  deeds  would  have  led  every  man  of  business 
to  the  conclusion  that  there  was  something  irregular ;  and  the 
nature  of  this  transaction  would,  therefore,  have  induced  an 
inquiry,  which,  if  pursued  with  reasonable  diligence,  would  have 
led,  by  reference  to  Mrs.  Kennedy  the  plaintifif,  to  a  full  know- 
ledge of  the  circumstances  under  which  she  had  been  induced  to 
assign  her  interest  to  Bostock. 

The  defendant,  Kirby,  must  therefore  assign  his  mortgage  to 
the  plaintiff  Mrs.  Kennedy,  and  must  pay  the  costs  of  the  suit. 

The  cause  was  reheard  before  the  Lord   Chancellor.      The     iv^^r.  18,  20. 
arguments  at  the  rehearing  were  similar  to  those  urged  at  the 
hearing  in  the  Court  below. 

The  Solicitor-General,  Sir  William  Home,  and  Mr.  Girdle-        r  714  ] 
stone,  jun.,  in  support  of  the  decree. 

Sir  Edward  Sugden,  Mr.  Wigram,  and  Mr.  Hughes,  contra. 

Mr.  BetheU,  for  the  assignees  of  Bostock. 

The  Lord  Chancellor:  jvor.  21. 

This  case,  from  the  peculiar  circumstances  of  fraud  which 
belong  to  it,  and  from  the  hardship  in  which  the  Court  is  placed 
of  throwing  the  consequences  of  the  injury  worked  by  the  guilt 
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Kennedy  of  the  wrongdoer  upon  one  of  two  equally  innocent  persons,  has 
Green.  naturally  excited  considerable  interest  both  below  and  here. 
Much  has  been  said  of  the  late  Master  op  the  Eolls*s  habitual 
dislike  of  fraudulent  transactions,  a  feeling  which  I  hope  and 
trust  his  Honour  shared  with  all  other  Judges,  as  he  certainly  did 
with  all  good  and  honourable  men.  But  it  seems  to  be  supposed 
that  he  carried  this  feeling  so  far  as  to  let  it  affect  his  judgment, 
and  make  him  draw  false  conclusions  from  facts — nay,  for, 
unless  this  further  step  is  made,  it  explains  nothing  here — that 
his  indignation  against  wrongdoers  caused  him  to  conceive  like 
feelings  against  the  innocent,  and  in  search  of  a  victim,  because 
a  wrong  had  been  done,  involve  the  blameless  with  the  guilty, 
and  even  punish  the  victims  for  the  injury  which  had  been  done 
by  the  wicked  against  themselves.  In  such  feelings  I  hope  and 
trust  no  Judge  ever  does  indulge.  I  am  confident  the  late 
Master  of  the  Rolls  did  not.  I  know  that,  were  I  to  bring 
such  to  the  decision  of  this  case,  I  should  be  working  the 
grossest  and  most  unpardonable  injustice.  Mrs.  Kennedy  is 
[  *715  ]  innocent  ;  Mr.  Kirby  is  innocent ;  both  are  dupes  and  *  victims  ; 
the  connexion  by  marriage  between  the  latter  and  the  wrongdoer 
is  only  an  additional  misfortune,  and  surely  no  fault  ;  and  the 
only  question  is,  which  of  the  two  in  this  Court,  and  as  far  as  equit- 
able relief  extends,  shall  suffer  the  consequences  of  the  crime.  If 
either  has  been  guilty  of  negligence,  that,  though  blameless,  must 
be  recorded  against  them  and  affect  their  claims ;  and  that  must 
be  taken  into  account  with  all  the  rest  of  the  facts  in  the  case. 

These  are  few  and  simple,  nor  are  they  at  all  in  dispute 
between  the  parties. 

James  Bethune  Bostock  was  the  soUcitor  of  the  plaintiff, 
Mrs.  Hester  Kennedy,  an  elderly  lady,  but  in  the  full  enjoyment 
of  her  faculties  :  and  he  was  employed  by  her  with  a  more  than 
ordinary  share  of  confidence  reposed  in  him.  This  he  grossly 
abused.  Finding  it  necessary,  for  the  purpose  of  enabling  him 
to  obtain  money  from  Mr.  Kirby,  the  defendant,  his  father-in- 
law,  to  get  from  her  an  assignment  of  a  mortgage  for  above 
3,000Z.,  he  caused  a  deed  to  be  prepared,  and  employed  a 
stationer,  to  whom  he  was  apparently  unknown,  for  he  paid 
ready  money  for  the  engrossment,  and  received  it  back  without 
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the  title  of  the  instrument  indorsed  on  the  usual  place,  and  in  Kennedy 
the  accustomed  engrossing  hand.  He  then  carried  it  to  his  grben. 
client,  and  obtained  her  signature  and  seal  and  execution  on  the 
face  of  the  deed,  at  the  foot,  in  the  ordinary  way.  Captain  and 
Mrs.  M'Farland  subscribed  on  the  back  the  usual  attestations 
as  witnesses ;  and  there  appears  further  on  the  back  a  very 
extraordinary  receipt  for  the  whole  money,  signed  also  by  Hester 
Kennedy,  and  witnessed  by  the  M'Farlands. 

In  all  deeds  the  receipt  is  put  on  the  upper  of  the  squares,  [  7i6  ] 
formed  by  folding  the  parchment ;  or,  if  the  deed  is  executed 
before  the  folding,  it  is  still  at  the  top,  in  order  to  prevent 
any  fraudulent  addition  being  made  after  the  party  shall 
have  signed  the  receipt.  But  here  the  receipt  is  written  not 
only  far  down  the  skin  ;  it  is  written  at  the  very  bottom  of 
the  upper  left  hand  square,  so  that  there  might  have  been 
any  thing  prefixed,  and  then  the  word  **  further "  added  to 
connect  it  with  what  follows,  and  what  is  signed. 

Again,  the  name  is  always  signed  immediately  after  the 
receipt,  and  on  the  same  square,  and  above  the  fold.  But  here, 
for  the  first  time,  we  see  the  receipt  on  one  square  and  the 
name  on  the  one  below,  so  that  no  gne  can  look  at  the  instru- 
ment without  perceiving  that  the  party  might  have  signed  it 
when  folded  up,  and  when  no  part  of  the  receipt  had  been 
written  on  the  skin.  I  pass  over  the  other  lesser  singularities 
of  part  of  the  receipt,  and  part  of  the  name  being  written 
laterally  on  one  square  and  part  of  each  on  another. 

Now  it  is  said  that  all  this  is  not  evidence  sufficient  to  convict 
Bostock  of  fraud,  and  that  it  does  not  raise  more  than  a 
suspicion ;  that  it  is  only  consistent  with  the  supposition  of 
fraud,  but  that  it  does  not  prove  in  what  manner  Mrs.  Kennedy's 
signature  was  obtained.  For  all  that  the  subscribing  witnesses 
swear  is,  that  they  have  no  knowledge  or  recollection  of  any 
receipt  or  any  thing  being  written  above  the  place  where  Mrs. 
Kennedy  and  themselves  signed  what  is  now  the  receipt.  To 
one  very  material  circumstance,  however,  they  both  distinctly 
swear ;  that  no  money  passed,  and  that  nothing  whatever  was 
said  about  any  money  or  receipt  of  any  thing  on  the  occasion. 
This  is  carefully  to  be  kept  in  view. 
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Kennedy         But  we  are  now  to  look  at  what  afterwards  happened,  and  that 

Gbben.       leaves  no  doubt  at  all  upon  the  transaction.     Bostock  took  the 

[  717  ]       deed  away  with  him,  and  retained  it  in  his  possession  until  he 

handed  it  over  to  Mr.  Kirby,  when  he  applied  to  Mr.  Eirby  for 

the  loan  of  2,000^.  upon  the  security  of  the  leasehold  property. 

That  Bostock  was  employed  in  this  transaction  by  Mr.  Kirby 
as  his  solicitor,  and  in  his  professional  capacity,  no  one  can 
affect  to  doubt.  Mr.  Kirby  was  in  trade,  and  did  not  trust  his 
own  ignorance  of  law  writings  and  inexperience  in  conveyancing. 
Bostock  was  acting  therefore  as  his  professional  man ;  his  agent 
to  do,  and  his  adviser  to  counsel.  He  then  obtains  the  2,000L 
from  Mr.  Kirby  on  the  assignment  of  the  mortgage,  and  not  a 
farthing  of  this  does  he  pay  over  to  his  other  client,  Mrs. 
Kennedy,  whose  receipt  he  had  obtained.  He  employs  it  in 
his  own  speculations,  or  to  supply  other  of  his  necessities ;  and 
his  practices  being  discovered — his  conduct  brought  before  the 
Court  of  King's  Bench — his  affairs  plunged  into  confusion  and 
bankruptcy — he  did  not  meet  the  charges,  nor  face  his  creditors, 
but  absconded  and  went  abroad. 

This  throws  a  broad  and  clear  light  upon  all  the  story,  which 
the  inspection  of  the  deed  tells,  making  quite  plain  with  what 
view  and  in  what  way  the  signature  of  Mrs.  Kennedy  was  gotten, 
and  shewing  as  clearly  that  he  made  her  sign  the  receipt  without 
seeing  what  she  was  setting  her  hand  to,  by  a  statement  that 
she  was  only  completing  her  execution  of  the  mortgage  deed 
itself,  or  doing  an  act  by  which  she  would  secure  the  regular 
payment  of  the  interest  upon  her  mortgage-money.  To  say  that 
the  deed  only  raises  suspicion  after  this,  is  wholly  impossible. 
[  ♦718  ]  The  after  acting  clears  *all  doubt  away,  and  we  see  the  whole 
transaction  in  its  proper  and  its  hideous  colours. 

How  much  worse  than  ordinary  breaches  of  trust,  committed 
under  the  pressure  of  embarrassment,  this  conduct  of  Bostock's 
was,  need  not  be  noted  in  passing.  The  man  of  business  who 
diverts  to  his  own  use  his  client's  money  intrusted  to  his  hands, 
and  while  his  client  employs  him  in  some  sort  as  a  banker,  is 
far  from  blameless,  though  that  peculiar  kind  of  employment, 
and  the  nature  of  that  deposit,  and  the  pressure  of  his  unfore- 
seen necessities  may  greatly  extenuate  his  fault.    But  here  was 
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a  person   who   actively  contrived  a  fraud  to  delude  both  his     Kennedy 
employers ;  took  advantage  of  one  of  those  clients  to  obtain  an       green. 
instrument  by  getting  a  signature  to  one  thing,  whilst  he  made 
the  party  suppose  s&e  was  signing  another ;  imposed  on  his 
other  client  and  relative  by  giving  him  for  a  large  sum  an 
instrument  at  law  not  worth  a  farthing,  if  the  truth  came  out, 
and  then  applied  the  money  so  obtained  to  his  own   uses — 
conduct  approaching  in  a  moral  view,   nearer  than   by  any 
assignable  distance,  to  forgery. 

But  the  degree  of  Bostock's  guilt  or  the  complexion  of  his 
fraud — be  it  more  aggravated,  be  it  less — ^is  immaterial  to  the 
decision  of  the  present  question.  That  there  was  fraud  is 
abundantly  clear;  such  fraud  as,  if  proved  to  a  Court  and  jury, 
would  have  rebutted  all  claims  at  law  upon  this  instrument,  and 
sustained  the  plea  of  non  est  factavi  by  Mrs.  Kennedy  pleaded  in 
bar.  I  have  no  kind  of  doubt  that  such  would  be  the  case,  and 
this  the  result  of  an  action  or  of  an  issue,  which  I  therefore 
hold  it  superfluous  to  direct. 

But  has  not  Mrs.  Kennedy  also  a  right  to  the  equitable  relief 
of  this  Court?  That  depends  upon  a  defence  *competent  to  [  *7\9  ] 
Mr.  Kirby  here,  though  immaterial  elsewhere.  He  says  he  was 
a  purchaser  for  value,  and  without  notice;  and  the  question 
thus  raised  is,  had  he  notice  or  not  ?  Of  actual  knowledge  there 
is  no  question.  No  evidence  touches  Mr.  Kirby,  nor  is  he  charged 
in  any  way  with  knowing  or  partaking  in  the  fraud  of  Bostock. 
But  it  is  said  that  neither  had  he  any  constructive  notice. 

The  doctrine  of  constructive  notice  depends  upon  two  con- 
siderations ;  first,  that  certain  things  existing  in  the  relation  or 
the  conduct  of  parties,  or  in  the  case  between  them,  beget  a 
presumption  so  strong  of  actual  knowledge,  that  the  law  holds 
the  knowledge  to  exist,  because  it  is  highly  improbable  it  should 
not ;  and  next,  that  policy,  and  the  safety  of  the  public,  forbids 
a  person  to  deny  knowledge  while  he  is  so  dealing  as  to  keep 
himself  ignorant,  or  so  as  that  he  may  keep  himself  ignorant, 
and  yet  all  the  while  let  his  agent  know,  and  himself,  perhaps, 
profit  by  that  knowledge. 

In  such  a  case  it  would  be  most  iniquitous  and  most  dangerous, 
and  give  shelter  and  encouragement  to  all  kinds  of  fraud,  were 
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Kennedy  the  law  not  to  consider  the  knowledge  of  one  as  common  to  both, 
Green.  whether  it  be  so  in  fact  or  not.  Under  one  or  other  of  these 
heads,  perhaps  under  both,  comes  the  other  principle,  which  is 
quite  undeniable,  that  whatever  is  notice  enough  to  excite  atten- 
tion, and  put  the  party  on  his  guard,  and  call  for  inquiry,  is  also 
notice  of  every  thing  to  which  it  is  afterwards  found  that  such 
inquiry  might  have  led,  although  all  was  unknown  for  want  of 
the  investigation. 

These  principles  are  so  plain  that  they  need  not  be  supported 
by  reference  to  authority,  and  they  dispose  of  the  present  question. 
[  720  ]  Bostock  was  acting  as  Mr.  Kirby's  solicitor  in  the  transaction, 

and  although,  generally  speaking,  the  knowledge  obtained  by  a 
man's  attorney  or  agent  fixes  himself,  if  obtained  while  so 
employed,  and  on  the  same  business  (for  I  do  not  at  all  differ 
from  Mountford  v.  Scott  (i),  Hiern  v.  Mill  (2),  and  the  other 
cases),  yet  it  cannot  here  be  said  that  Mr.  Kirby  is  fixed  with 
all  which  Bostock  knew.  For  the  fraud,  practised  by  Bostock 
upon  Mr.  Kirby  himself,  was  of  course  concealed  from  him ;  and 
so  we  may  say  would  certainly  be  that  other  fraud  which  he 
had  practised  on  Mrs.  Kennedy.  Indeed  that  was  only  another 
part  of  the  same  fraud,  another  act  of  the  same  plot;  and, 
therefore,  I  think  we  cannot,  on  this  account  alone,  fix  his  client 
Mr.  Kirby  any  more  than  his  other  employer  Mrs.  Kennedy, 
with  the  knowledge  of  his  criminal  proceedings.  We  must  lay 
out  of  our  view  all  the  knowledge,  the  actual  and  full  knowledge 
he  had  of  his  own  fraud,  and  are  not  to  hold  Mr.  Kirby  as 
cognisant — I  mean  of  course  cognisant  in  law  and  constructively 
• — of  that,  merely  because  his  solicitor  himself,  the  contriver, 
the  actor,  and  the  gainer  of  the  transaction,  knew  it  all  well. 

But  suppose  him  not  the  actor,  and  only  regard  him  as  an 
attorney  wholly  unconcerned  in  the  plot,  and  employed  by 
Mr.  Kirby,  and  not  only  innocent  of  the  whole  afifair,  but  wholly 
ignorant  of  it.  This  supposition  is  as  strong  as  we  can  make  in 
Mr.  Kirby's  favour,  gets  rid  of  all  the  last  argument  I  have 
adverted  to,  and  meets  the  objection  that  the  plotter  of  the 
fraud  never  could  communicate  it  to  one  of  its  victims ;  and  that 
to  charge  the  latter  with  his  guilty  knowledge  would  be  unjust. 
(1)  18  R.  R.  189  (3  Madd.  34).  (2)  9  R.  R.  149  (13  Ves.  114). 
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I  say  still,  with  all  this  deduction  and  all  this  supposition,  Kennedy 
Mr.  Kirby  is  fixed.  For  Bostock,  had  he  been  wholly  free  from  qreen. 
the  guilty  knowledge,  and  only  *employed  as  a  solicitor  to  act  [  ♦721  ] 
for  and  advise  Mr.  Kirby  must,  on  seeing  the  deed,  have  had  his 
attention  at  once  called  to  the  suspicious  circumstances  under 
which  it  was  executed.  The  contents  of  the  instrument  itself 
were  perhaps  calculated  to  rouse  suspicion,  and  prompt  inquiry. 
But  the  back  of  the  deed  was  checkered  all  over  with  suspicious 
appearances.  The  title  of  the  deed,  not  in  the  engrossing  hand, 
but  written  in  a  somewhat  slovenly  way,  and  with  the  words  of 
the  title  of  different  sizes,  beget  a  suspicion  of  hurry  and  imper- 
fection in  the  preparation  of  the  instrument.  When  does  a 
stationer  ever  send  such  a  blank  indenture  out  of  his  office, 
unless  when  pressed  for  singular  dispatch?  Then  the  receipt 
written  across  one  fold  into  a  second  square  sideways,  and  the 
signature  in  like  manner  running  into  the  second  square.  But, 
above  all,  the  receipt  removed  far  from  the  top,  and  leaving 
soch  a  space  as  might  by  the  holder  of  the  deed,  supposing  that 
space  to  have  been  left  in  blank,  have  been  filled  up  in  any 
manner  he  chose.  This  was,  at  once,  the  circumstance  to  excite 
the  greatest,  the  most  jealous  suspicion.  Had  a  cheque  been 
originally  written  with  an  inch  of  blank  to  the  left  hand  of  the 
sum,  would  not  all  who  saw  it  start  at  the  risk  run  by  the  maker, 
and  would  not  the  maker,  on  his  attention  being  drawn  to  it, 
nay,  even  the  holder,  take  the  precaution  of  drawing  a  line  or 
two  over  the  blank  ?  But  suppose  a  bankeir  had  discounted  a 
cheque  with  a  sum  as  "one  hundred"  interlined,  would  any 
Judge  direct  any  jury  to  let  that  banker  recover  against  the 
maker,  though  full  value  had  by  him  the  banker  been  paid  for 
it?  All  the  cases  have  decided  the  contrary,  and  held  that 
every  unusual  circumstance  is  a  ground  of  suspicion,  and  pre- 
scribes inquiry ;  and  I  hold  the  receipt  written  here  in  a  way 
to  enable  any  person  to  commit  a  gross  fraud — a  way  for  that 
reason  never  adopted — was  abundant  ground  for  *suspicion,  and  [  ^722  ] 
demanded  inquiry  and  explanation.  When  to  this  we  add  the 
further  unusual  circumstance  of  the  party's  name  being  written 
on  the  square  below,  and  with  a  fold  between  it  and  the  receipt, 
so  that  it  was  most  probably  written  when  the  receipt  was  folded 
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Kennedy  down,  assuredly  no  one  can  hesitate  in  pronouncing  that  who- 
Green.  ever,  especially  a  man  of  business,  looked  at  the  deed,  must 
have  conceived  such  suspicions  as  to  call  for  inquiry ;  and  if  he 
had  inquired,  Mrs.  Kennedy  would  have  told  him  that  she  knew 
of  no  receipt,  and  had  received  no  money,  and  that  the  whole, 
consequently,  was  a  fraud.  Thus,  taking  Bostock  to  be  merely 
an  ordinary  solicitor,  employed  by  Mr.  Kirby  in  settling  this 
transaction  for  him,  the  deed  was  such  as  at  once  gave  him 
notice  that  all  w^as  not  right,  and  put  him  upon  inquiring.  That 
is  notice  to  him  and  his  employer  of  whatever  the  inquiry  would 
have  disclosed.  Can  it  make  the  least  difference,  that  in  this 
case  Bostock  abstained  from  making  the  inquiry,  because  he 
already  knew  the  whole  fraud,  the  tissue  of  which  his  own  hands 
had  woven?  Can  it  alter  the  fact,  or  displace  the  point,  on 
which  the  whole  turns,  of  the  existence  of  suspicious  appear- 
ances, and  the  certainty  that  the  inquiry,  instigated  by  them, 
must  have  disclosed  the  truth,  that  this  truth  was  already 
within  the  full  knowledge  of  the  person  employed,  and  whom 
we  are  supposing  to  have  examined  the  deed  for  his  client  ?  A 
difference  it  may  make,  but  the  difference  is  against,  and  not  in 
favour,  of  the  defendant's  argument. 

Can  it,  again,  make  any  difference  in  the  case  we  are  supposing 
of  a  solicitor  employed  to  examine  a  deed,  and  having  ground 
to  suspect,  and,  suspecting,  being  bound  to  inquire  as  to  its 
fraudulent  concoction,  that  here,  besides  being  so  employed,  he 
was  himself  the  fabricator  of  the  whole  fraud,  and  only  did 
[•723]  not  suspect,  *because  he  knew  for  certain  the  whole  plot?  A 
difference  it  may  make,  but  that  difference  is  against,  and  not 
in  favour,  of  the  defendant's  argument. 

I  therefore  consider  the  case  of  constructive  notice  as  here 
abundantly  made  out,  and  I  affirm  the  decree  of  the  Master  of 
THE  Bolls  ;  but  I  think,  as  the  plaintiff  resorts  to  this  Court  for 
relief  against  her  own  handwriting,  we  must  recollect  that  she,  by 
simply  looking  at  the  parchment  which  she  signed  without  seeing 
what  it  contained,  might  possibly  have  discomfited  the  wicked  man 
who  was  engaged  in  circumventing  her ;  and  I  do  not,  therefore, 
think  she  ought  to  have  had  her  costs  below  against  the  other 
party,  to  whom  no  laches  at  all  is  imputable  personally,  who  also 
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is  the  defendant,  and  does  not  come  to  ask  any  thing  of  the  Court.      Kennedy 
The  decree  must  therefore  be  affirmed  with  this  alteration  as  to       green. 
the  costs,  and,  for  the  same  reason,  I  do  not  give  her  the  costs  of 
the  appeal.     The  deposit  must  be  returned. 


TAYLOE  V.  DAVIS  (J).  i834. 

Noc.  24. 

(4  L.  J.  (N.   S.)  Ch.  18—20;    S.  C.  3  Beav.  388,  n. ;  further  proceedings,  

7  L.  J.  (N.  S.)  CIl.  179.)  Leach,  M.R. 

Partnership — Injunction.  "■ 

"Where  one  partner  abstracted  a  partnership  book  from  the  counting- 
house  of  the  firm,  contrary  to  an  express  covenant,  the  Court  restrained 
him  by  injunction  from  continuing  to  violate  the  covenant. 

By  the  bill,  the  material  allegations  of  which  were  verified  by 
affidavit,  it  appeared  that  on  the  16th  of  December,  1824,  the 
plaintiff  and  defendant  entered  into  partnership  as  stock-brokers; 
and  that,  by  the  partnership  deed,  it  was,  amongst  other  things, 
agreed,  that  proper  books  should  be  kept,  and  the  partnership 
transactions  entered  therein,  &c. ;  and  *'  that  all  books  of 
account,  documents,  papers,  letters,  and  writings,  of  or  relating 
to  the  said  co-partnership,  should  be  kept  and  continued  in  the 
accounting-house  of  the  co-partnership  firm,  or  in  such  other 
place  as  should  from  time  to  time  be  mutually  agreed  on  between 
the  said  parties ;  and  that  each  of  the  said  parties  should  at  all 
times  have  reasonable  access  to  examine,  cast  up,  and  copy  out 
of  the  same,  without  any  hindrance  or  denial  of  the  other  of 
them ;  " — ^that,  on  the  3rd  of  October,  1834,  the  partnership  then 
being  about  to  expire,  the  defendant,  without  the  sanction  or 
concurrence  of  the  plaintiff,  had  carried  away  from  the  counting- 
house  of  the  firm,  an  important  partnership  book,  called  "the 
Alphabet,"  which  he  still  retained  in  his  custody,  and  he  refused 
to  return  the  same  until  compelled,  notwithstanding  several 
applications  had  been  made  to  him  by  the  plaintiff  and  his 
soUcitor  for  its  return.  It  also  appeared  that  a  copy  of  that 
book  was  indispensable  to  enable  the  plaintiff  to  carry  on  the 
business  on   his  separate  account  after  the  expiration  of  the 

(1)  See  now  the  Partnership  Act,  1890,  s.  24  (9) ;  and  Oreatrex  v.  Greatrex 
(1847)  1  De  G.  &  Sm.  692. 
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Taylob  partnership;  and  that  the  defendant  had  stated  to  one  of  the 
Davis.  clerks  of  the  firm,  **that  he  need  *not  be  surprised  if  he  found 
[  ♦19  ]  the  books  burned."  The  bill  prayed,  '*  that  the  defendant  might 
be  restrained  by  injunction  from  keeping  the  said  book  any 
longer  in  his  exclusive  possession,  away  from  the  counting-house 
of  the  said  firm,  or  in  any  such  manner  as  to  exclude  or  impede 
the  plaintiff  from  or  in  the  use  thereof,  at  all  convenient  times, 
for  the  purposes  of  the  said  business,  or  in  any  other  manner 
warranted  by  the  said  articles  of  agreement ;  and  from  removing 
the  same  after  it  should  have  been  restored  to  the  counting-house 
of  the  said  firm,  without  the  concurrence  of  the  plaintiff;  and 
from  removing  any  other  partnership  books,  documents,  or  papers, 
from  the  said  counting-house,  without  the  plaintiff's  concur- 
rence." The  bill  also  prayed,  "  that  he  might  be  restrained  from 
withdrawing  the  cash  balances  and  securities  from  the  bankers." 

Mr.  Pemberton  and  Mr,  Wilcock,  for  the  plaintiff,  now 
moved  for  a  special  injunction,  in  the  terms  of  the  prayer  of  the 
bill,  contending,  that,  there  being  a  clear  infraction  of  the  agree- 
ments, and  an  exclusion  of  the  plaintiff  from  his  just  right,  he 
was  entitled  to  the  interference  of  the  Court ;  and,  as  there  were 
grounds  to  apprehend  that  the  books  would  be  injured,  that  the 
Court  would  interfere  to  prevent  an  irreparable  injury. 

Mr.  Bickersteth  and  Mr.  Richards,  for  the  defendant,  in 
opposition  to  the  application. 

[Their  arguments  and  the  cases  cited  by  them  sufficiently 
appear  in  the  following  judgment :] 

.Vov.  24.  The  Master  of  the  Rolls,  [after  stating  the  terms  of  the  motion 
and  the  covenant  in  the  partnership  deed  on  which  it  was 
founded,  proceeded:] 

On  the  facts  of  this  case  there  is  no  difficulty;  for  there  is 
sufficient  to  shew,  that  the  defendant  has  violated  the  covenant 
by  abstracting  the  book  from  the  counting-house,  and  there  are 
good  grounds  for  believing  that  he  has  so  done,  in  order  to 
obtain  an  unfair  advantage  over  the  plaintiff.  Three  objections 
have  been  made  to  the  application :  first,  that  the  whole  object 
[  '20  ]        of  the  suit  will-  be  obtained  by  motion ;    *8econdly,  that  this 
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Court  will  grant  no  relief  in  partnership  cases,  unless  the  bill      Taylor 
prays  a  dissolution  ;  and,  thirdly,  that  the  real  object  of  the       davis. 
injunction  is  to  compel  him  to  do  an  act,  and  not  to  abstain  from 
one.    I  think  there  is  no  weight  in  the  first  objection,  for  that 
must  be  the  case  in  all  injunction  cases ;  and  where  a  bill  prays 
a  perpetual  injunction,  it  is  clear  that  the  Court  will,  upon  an 
interlocutory  application,  grant  an  injunction  to  restrain   the 
defendant  until  the  hearing.     As  to  the  second  objection.  Lord 
Eldon,    in   Foi'tnan    v.   Homfray  (i),   and    the    present    Vice- 
Chaxcbllob,  in  Loscottibe  v.  Russell  (2),  have  laid  it  down,  that 
no  suit  can  be  entertained  for  partnership  accounts,  unless  the 
bill  prays  a  dissolution;   but   the  late  Master  of  the  Eolls, 
in  Harrison  v.    Armitage  (z),   expressly   denies  that   principle. 
The  present  case  is  not,  however,  open  to  the  same  objection  as 
in  those  cases,  for  here  the  plaintiff  does  not  pray  any  account, 
but  only  seeks  to  restrain  the  defendant  from  acting  in  contra- 
vention of  the  covenants  in  the  partnership  deed.     In  Marshall 
V.  Cobnan{4),  Lord  Eldon  doubted  whether  the  Court  would  in 
any  case  grant  an  injunction  to  restrain  the  breach  of  a  covenant 
in  articles  of  partnership,  unless  there  is  ground  for,  and  the  bill 
prays,  a  dissolution  of  the  partnership.     If  such  were  the  law  of 
this  Court,  it  might  easily  be  evaded  by  praying  a  dissolution, 
without  attempting  afterwards  to  enforce  it;  but  if  this  Court 
interferes,  which  it  does  frequently,   to   prevent  breaches  of 
covenant    in    other    cases,   why    should    it    refuse  its  aid  to 
partners  ?  (5)     I  therefore  think  that  the  second  objection  is  not 
sustainable.     The  only  diflBculty  which  weighs  upon  my  mind  is 
on  the  third  objection,  arising  out  of  the  decision  in  Blakemore  v. 
The  Glamorganshire  Canal  Company  {e),  and  the  similar  cases 
cited.    It  must  be  observed,  that  in  that  case  the  act  was  com- 
pleted, and  the  defendant  had  done  all  he  intended  to  do;  he 
had  finished  the  mischief;  and  the  injunction  professedly  sought 
to  make  him  undo  all  which  he  had  done :  there,  there  was  no 
continued  breach  of  duty,  but  in  this  case  there  is  a  continued 

(1)  13E.  E.  115(2V.  &B.329).  the  cases  of  Morris  v.  Colman,  11 

(2)  33  E.  B.  83  (4  Sim.  8).  E.  E.  230  (18  Ves.  437),  and  Clarke 

(3)  20  E.  E.  284  (4  Madd.  143).  v.  PHce,  18  E.  E.  159  (2  Wils.  C.  C. 

(4)  22  E.  B.  1 16  (2  Jac.  &  W.  266).  157). 

{o)  His  Honour  here  referred  to  (6)  36  E.  E.  289  (1  My.  &  K.  154). 
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Taylob  violation  of  the  contract,  a  daily  breach  of  duty.  I  think,  therefore, 
Davis.  Oil  the  whole,Hhat  it  is  quite  clear,  that  the  defendant  has  been 
guilty  of  a  violation  of  the  partnership  articles ;  and  that,  unless 
the  plaintiff  has^the  benefit  of  the  covenant,  and  full  access  to  the 
books,  an  irreparable  injury  will  be  effected  ;  this  Court  in  such  a 
case  interferes ;  and  although  I  should  have  great  diflSculty  in  ex- 
tending thejjurisdiction,  yet,  on  the  whole  of  this  case,  I  am  of  opinion 
that  the  plaintiff  is  entitled  to  an  injunction ;  and  that  it  should  in 
terms  follow,  as  nearly  as  possible,  the  words  of  the  covenant. 

Injunction  granted. 

fT%  [T!he  injunction  was  continued  at  the  hearing,  although  the 
partnership  had  then  become  dissolved  by  effluxion  of  time  :   see 

LANODALE,       ^  ^     J     ^^     g^   ^j^     ^^g^ 


1834. 
iV(?i'.  8,10,  14. 

Lord 

Bbouohah, 

L.C. 


CROSSLEY  V.  The^DERBY  GAS  LIGHT  COMPANY. 

(4  L.  J.  (N.  S.)  Ch.  25—27.) 

Patent — In  j  un  ction . 

Although  a  patent  has  expired,  the  Court  may  grant  an  injunction  to 
[  26  ]  restrain  the  sale  of  articles  manufactured  in  fraud  of  that  patent  previous 

to  its  expiration. 

:  In  this  case  an  application  was  made  a  few  days  before  the 
expiration  of  a  patent  for  an  injunction  to  restrain  an  infringe- 
ment recently  discovered.     In  the  course  of  his  judgment  the 
Lord  Chancellor  observed :] 
[  26  ]  The  point  has  never  yet  been  decided  ;  but  I  am  of  opinion 

that  the  Court  would  interfere,  even  after  a  patent  has  expired, 
to  restrain  the  sale  of  articles  manufactured  previous  to  its 
expiration  in  infringement  of  a  patent  right ;  and  that  a  party 
would  not  be  allowed  to  prepare  for  the  expiration  of  a  patent  by 
illegally  manufacturing  articles,  and  immediately  after  its  expira- 
tion to  deluge  the  market  with  the  produce  of  his  piracy ;  and 
thus  reaping  the  reward  of  his  improbous  labour  in  making  it. 
The  Court  would,  I  say,  in  such  case  restrain  him  from  selling 
them  even  after  the  expiration  of  the  patent. 

[His  Lordship  affirmed  the  decree  of  the  Vice-Chancellor, 
who  had  granted  the  injunction  and  directed  an  account  for  six 
years  back.] 
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PEACOCK  V.  BURT  (1).  i884. 

^i'ov.  17. 
(4  L.  J.  (N.  S.)  Ch.  33—36.)  

Mortgage—Tacking— Notice.  Leach,  M.R. 

A  second  mortgagee  cannot,  by  giving  notice  to  the  first,  prevent  L  ^^  J 

a  third  mortgagee  from  obtaining  a  priority  over  his  security,  if  the 
latter  advance  his  money  without  notice  of  the  second  mortgage,  and 
afterwards  obtain  the  legal  estate  by  buying  up  the  first  mortgage. 

The  third  mortgagee,  being  a  pui'chaser  for  valuable  consideration,  is 
not  bound  by  the  notice  to  the  first  mortgagee. 

M.  Atkinson,  in  March,  1810,  executed  a  mortgage  in  fee  to 
one  Cade.  Further  advances  were  afterwards  made ;  and  by 
indenture  of  the  14th  of  May,  1814,  the  mortgage  was  trans- 
ferred to,  and  the  estate  became  vested  in  fee  in  John  Burcham, 
subject  to  redemption  on  payment  of  7,800/.  and  interest. 

By  indenture  of  the  3rd  and  4th  of  December,  1815,  after  reciting 
the  mortgage  to  Burcham,  Atkinson  conveyed  the  same  property 
to  Thoma&ine  Smith  in  fee,  subject  to  redemption  on  transferring 
to  Mrs.  Smith  the  sum  of  2,100Z.,  Navy  6Z.  per  cent,  annuities. 

It  appeared  that  soon  after  the  execution  of  this  mortgage, 
Mrs.  Smith  wrote  and  sent  to  Mr.  Burcham,  the  first  mortgagee, 
the  following  letter : 

"Lincoln,  Dec.  1815. 
"  Mr.  Burcham. 

"  Sir, — I  understand  you  have  a  mortgage  on  the  estate 
of  M.  Atkinson,  of  Fulbeck,  for  6,000Z. ;  and  it  being  necessary 
that  you  should  be  informed,  I  have  just  got  from  him  a  second 
mortgage  for  2,000Z.,  which  was  left  to  me  by  my  late  husband, 
Samuel  Wood.  If  my  writing  to  you.  Sir,  is  not  suflScient,  I 
shall  esteem  it  a  favour,  if  you  will  inform  me.'' 

Burcham  afterwards  advanced  the  further  sum  of  900/.  to 
Atkinson,  which,  by  *an  indenture  of  the  10th  of  February,  1816,       [  *^^  ] 
he  charged  on  the  same  property. 

Atkinson,  the  mortgagor,  subsequently  persuaded  the  plaintiff 
Peacock  to  advance  the  sum  of  12,000/.  on  the  security  of  the 
property,  on  having  a  transfer  of  Burcham 's  mortgage;  and 
accordingly,  by  indentures  of  the  12th  and  13th  of  May,  1817, 

(1)  West  London  Commercial  Bank  (1885)  29  Ch.  Div.  9o4,  54  L.  J.  Ch. 
y.Rtliance  Permaneut  Building  Society      1081,  53  L.  T.  442. 
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Peacock  and  made  between  Burcham,  Atkinson,  and  Peacock,  in  con- 
BuKT.  sideration  of  8,700Z.  paid  by  Peacock  to  Burcham,  and  of  the 
further  sum  of  3,300Z.  paid  by  Peacock  to  Atkinson,  the  premises 
were  conveyed  to  Peacock  in  fee,  subject  to  redemption  on  pay- 
ment of  the  sum  of  12,000/.  and  interest ;  and  afterwards,  in 
1813,  Atkinson  charged  the  property  with  the  further  sums  of 
1,000Z.  and  800Z.  to  Peacock. 

On  a  reference  to  the  Master,  it  appeared  that  the  estate  was 
insufficient  to  pay  all  these  incumbrances ;  and  a  question  was 
then  raised,  whether  Peacock  was  entitled  to  a  priority  to  the 
whole  extent  of  his  security  over  the  mortgage  to  Mrs.  Smith, 
or,  whether  his  priority  was  limited  to  the  sum  of  7,812Z.,  the 
amount  due  at  the  time  Mrs.  Smith  gave  notice  of  her  security 
to  Burcham. 

Peacock  insisted,  that,  having  no  notice  of  Mrs.  Smith's  mort- 
gage at  the  time  he  advanced  his  money,  and,  possessing  the  legal 
estate,  and  the  title  deeds,  he  was  entitled  to  a  priority  for  the 
whole  of  his  advances  over  Mrs.  Smith's  security;  and  the 
Master  reported  in  his  favour. 

To  this  report  Mrs.  Smith  took  exceptions. 

M)\  Bicker steth  and  Mr.  Wakefield,  for  Mrs.  Smith.    *     *     * 

Mr.  Pemherton  and  Mr.  Bethel,  for  Peacock  [relied  on  Brace 
V.  The  DiLchess  of  Marlborough  {!)] . 

[  85  ]        The  Master  of  the  Eolls  : 

The  question  is,  whether  a  third  mortgagee,  who  has  advanced 
a  further  sum  to  a  mortgagor,  without  notice  of  a  second 
mortgage,  and  obtains  a  conveyance  of  the  legal  estate  from  the 
first  mortgagee,  who  had  notice  of  the  second  mortgage,  can 
obtain  a  priority  over  the  second.  It  is  proved  in  this  case,  that 
the  second  mortgagee  gave  notice  to  the  first,  but  not  to  the 
third  mortgagee ;  and  I  think  that  the  real  question  is,  whether 
he  is  or  is  not  a  purchaser  for  valuable  consideration  without 
notice.  It  is  said,  that  though  he  had  no  personal  notice,  yet 
he  is  affected  with  the  notice  of  the  vendor ;  but  the  knowledge 
of  a  vendor  has  never  been  held  to  bind  a  purchaser  for  valuable 

(1)  2  P.  Wms.  491. 
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consideration  without  notice;  and  against  this  application  Peacock 
of  the  rule  there  is  no  exception.  It  is  true,  that  in  Mackreth  burt. 
V.  Symmons  (i),  Lord  Eldon  asks  this  question,  "  Is  there  any 
case  where  a  third  mortgagee  has  excluded  a  second,  if  the  first 
mortgagee,  when  he  conveyed  to  the  third,  knew  of  the  second  ? 
When  the  case  of  Maundrell  v.  Maundrell  (2)  was  before  me,  I 
looked  for,  but  could  not  find  such  a  case — that  where  there 
was  bad  faith  on  the  part  of  the  first  mortgagee,  that  equity  was 
applied."  It  appears  from  the  report  that  Sir  S.  Romilly  seems 
to  have  assented  to  this  proposition;  but  the  answer  to  the 
question  put  by  Lord  Eldon  is  to  be  found  in  those  various  cases 
which  have  settled,  that  up  to  the  time  of  a  decree,  and  pending 
a  suit,  a  third  mortgagee  can  buy  up  the  first,  and  obtain  a 
priority  over  the  second :  Marsh  v.  Lee  (3),  Brace  v.  The  Duchess 
of  Marlborough,  Belchier  v.  Butler  (4),  Belchier  v.  Renfoi'th  (5) . 
It  is  clear  that  these  cases  furnish  a  decisive  answer  to  Lord 
Eldon's  question ;  and,  in  fact,  to  give  a  third  mortgagee,  who 
has  obtained  the  legal  estate,  a  priority  over  the  second,  nothing 
further  is  necessary  than  to  have  advanced  his  money  without 
notice  of  the  second  mortgage  ;  and  this  priority  may  be  obtained 
even  during  the  pendency  of  a  suit,  for  the  equities  of  the  two 
parties  being  equal,  this  Court  refuses  to  interfere,  not  because 
one  has  a  better,  but  because  they  have  equal  rights.  It  appears 
that  Mr.  Powel,  in  the  second  volume  of  his  "  Treatise  on 
Mortgages,"  states  the  same  objection,  and  he  cites  Whalley  v. 
WhaUey  (6),  and  Pomfret  v.  Lord  Windsor  (7) ;  but  it  will  be 
found,  on  reference  to  those  cases,  that  they  have  no  application 
to  the  point,  and  that  they  do  not  even  contain  the  facts 
which  would  raise  the  question — ^and  this  removes  the  weight  of 
the  objection.  Upon  these  authorities,  independently  of  other 
considerations,  the  third  mortgagee  (who  is  to  all  intents  and 
purposes  a  purchaser  for  valuable  consideration,)  not  having 
had  notice,  is  entitled  to  the  full  benefit  of  his  legal  rights  and 
remedies.      It  has  been   supposed  that  the  cases  of  Dearie  v. 

fl)  10  B.  K.  85  (15  Ves.  329,  335).  (4)  1  Eden,  523. 

(2)  7  E.  B.  393  (7  Ves.  567 ;    10  (5)  6  Br.  P.  C.  28. 
Ves.  246).  (6)  1  Vern.  484. 

(3)  2  Ventr.  337.  (7)  2  Ves.  Sen.  485. 


202 


1834.     CH.     4  L.  J.  (N.  S.)  CH.  35—36. 


[r.r. 


Peacock 
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[♦36] 


HaU  (i),  Loveridge  v.  Cooper,  Foster  v.  BlacksUme  (2),  determine 
the  point;  but,  in  my  opinion,  the  decisions  in  those  cases 
proceeded  on  different  principles;  they  merely  decided  that  as 
between  parties  having  equities  only,  he  who  first  gives  notice 
obtains  a  priority ;  and  this  is  apparent  when  we  look  at 
the  grounds  on  which  those  cases  were  decided.  Sir  Thomas 
Plumer  proceeded  on  the  principle,  that  it  was  not  possible 
to  transfer  the  legal  interest,  but  that  wherever  it  is  intended 
to  complete  the  transfer  of  a  chose  in  action,  there  is  a 
mode  of  dealing  with  it,  which  a  court  of  equity  considers 
tantamount  to  possession,  namely,  notice  given  to  the  legal 
depository  of  the  fund.  **  The  question  here  is,"  says  his 
Honour,  **not  which  assignment  is  first  in  date,  but  whether 
there  is  not,  on  the  part  of  Hall,  a  better  title  to  call  for  the 
legal  estate."  So  again,  Lord  Lyndhurst,  in  aflBrming  the 
judgment  of  Sir  T.  Plumer,  states,  as  a  reason  for  coming  to 
the  same  conclusion,  '*  that  the  act  of  giving  the  trustee  notice 
was,  in  a  certain  degree,  taking  possession  of  the  fund,  and  that 
it  was  going  as  far  towards  equitable  possession  as  it  was 
possible  to  go."  So  *that  those  cases,  so  far  as  they  apply, 
are  very  strong  decisions  in  favour  of  Peacock ;  for  they  decide 
that  a  second  incumbrancer,  without  notice,  having  obtained  a 
qtiasi  legal  title  in  a  chose  in  action,  gains  a  priority  over  the 
prior  incuml)rancer :  here  Peacock  has  the  actual  legal  estate. 
Those  cases  certainly  furnish  no  argument  against  the  legal 
right  of  the  third  incumbrancer ;  I  therefore  think,  that  Mrs. 
Smith's  mortgage  must  be  postponed  to  that  of  the  plaintiff. 


1834. 
Dec.  27. 

Pepys,  M.R. 

[52] 


KILMINSTER  v.  NOEL. 

(4  L.  J.  (N.  S.)  Ch.  52.) 

Infant— Parent  and  child. 

The  Court  will,  under  peculiar  circumstances,  sanction  an  allowance 
to  infants  out  of  the  capital  of  their  reversionary  property,  although  the 
father  be  living. 

Mr.  ,  being  entitled  to  certain   property  for  life,  with 

remainder   to    his    children,   who   were    infants,   was,   by   the 
(1)  27  B.  R.  1  (3  Russ.  1).  (2)  36  R.  R.  334  (1  My.  &  K.  297). 


VOL.  xu[.]  1884.     CH.     4  L.  J.  (N.  S.)  CH.  52.  20S 

decree   in   this   cause,  ordered  to  pay  certain  sums  of  money  Kilminbteb 
personally.  j^^oel. 

Mr.  Beames,  on  speaking  to  the  minutes,  proposed  that  this 
sum  should  be  paid  out  of  the  corpus  of  the  settled  property, 
instead  of  being  paid  by  the  father  personally,  in  consideration 
of  his  securing  to  the  children  an  annual  allowance  for  their 
maintenance  out  of  his  life  estate,  they  being  altogether 
destitute,  and  the  father  residing  abroad :  he  asked,  therefore, 
that  a  reference  might  be  made  to  the  Master,  to  inquire  and 
state  to  the  Court,  whether,  reference  being  had  to  the  circum- 
stances, such  an  arrangement  would  be  for  the  benefit  of  the 
infants. 

Mr.  Bickersteth  supported  the  application,  but  admitted  that 
he  did  not  remember  a  similar  order. 

The  Master  of  the  Bolls  : 

This  is,  in  fact,  an  application  to  authorize  part  of  the  interest 
in  remainder,  to  be  paid  to  the  father,  in  consideration  of  his 
making  a  present  annual  allowance :  or,  in  other  words,  an 
application  to  make  to  these  children  an  allowance  for  their 
maintenance  out  of  their  reversionary  capital.  This  is  very 
seldom  done ;  but,  if  the  children  are  actually  destitute,  you 
maj  take  the  reference  to  the  Master. 


BALDWIN  V.  LEWIS.  1935. 

March  14. 
(4  L.  J.  (N.  S.)  Ch.  113.)  

.         .  ,       ,  Shadwell, 

Moi-tgagee  m  possession — Annual  rests.  \r.-C. 

The  mere  circumstance  that  a  mortgagee  has  i^covered  the  mortgaged         f  113  1 

pTt>perty  by  ejectment,  and  has  retained  possession,  is  not  sufficient 

to  induce  the  Court  to  direct  annual  rests  to  be  made  in  the  accounts 

between  a  mortgagor  and  mortgagee,  although  the  rents  exceed  the 

interest. 

Mii.  Agar  (with  whom  was  Mr.  PhilUmore) ,  for  the  mort- 
gagee, asked,  that  in  the  decree  for  taking  the  accounts  between 
a  mortgagor  and  mortgagee,  a  direction  should  be  contained  for 
making  annual  rests.      The  special  ground  made  by  them   in 
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Baldwin      support  of  the  application  was,  that  the  mortgagee  had  recovered 

Lewis.       possession  by  ejectment,  had  been  in  possession  for  some  time, 

and  that  the  annual  rents  exceeded  the  annual  interest. 

Mr.  Knight,  contra. 

The  Vice-Chancbllor  thought  that  the  circumstances  stated 
were  insuflBcient  to  entitle  the  mortgagee  to  annual  rests  in 
the  accounts. 


1834.  TARBUCK  V.  TARBUCK  (1). 


Pepys,  M.R. 


(4  L.  J.  (N.  S.)  Ch.  129—132.) 

Devise — Construction — Lapse. 
j^T^,j  2.  ^  testator  devised  an  estate  to  his  son  A.  for  life,  with  remainder 

equally  amongst  all  the  children  of  A.  and  their  heirs,  as  tenants  in 

Pepts,  M.R.  common.     He  devised  another  estate  to  B.  and  his  children,  in  the  same 

[  129  ]  terms ;  and  in  case  his  son  A.  died  without  leaving  lawful  issue,  he  gave 

the  estate  so  previously  devised  to  A.  unto  B.  and  his  heirs,  and  made 
a  similar  devise  mutatis  mutandis  if  B.  died  without  leaving  lawful 
issue ;  but  if  both  his  sons  should  die  without  leaving  lawful  issue,  then 
he  gave  the  estates  over  to  C.  in  fee.  The  testator's  son  A.  alone  had 
issue,  a  son,  and  both  the  sons  of  the  testator,  and  also  the  son  of  A., 
died  in  the  lifetime  of  the  testator :  Held,  that  tlie  gift  over  to  C.  did 
not  take  effect. 
A  similar  decision  made  as  to  leaseholds. 

The  testator  by  his  will  devised  certain  hereditaments  unto 
his  son  James  for  the  term  of  his  natural  life,  without  impeach- 
ment of  waste,  and,  immediately  after  his  decease,  then  unto 
and  equally  amongst  all  the  children  of  the  said  son  James, 
share  and  share  alike,  and  to  their  respective  heirs  and  assigns 
for  ever  as  tenants  in  common ;  and  if  but  one  only  child,  then 
the  said  testator  gave  and  devised  the  same  to  such  only  child, 
his  or  her  heirs  or  assigns  for  ever,  chargeable  as  therein 
mentioned.  And  the  said  testator  also  gave  and  devised 
all  his  other  messuages  and  dwelling-houses,  buildings,  lands, 
and  hereditaments,  whatsoever  and  wheresoever,  unto  his  son 
Jonathan,  for  and  during  the  term  of  his  natural  life,  without 
[  *130  ]  impeachment  *of  waste ;  and  from  and  after  his  decease,  then 
unto  and  equally  amongst  all  the  children  of  his   said  son 

(1)  Brifoknian  v.  Smith  (1872)  L.  E.  7  Ex.  271,  41  L.  J.  Ex.  114,  26  L.  T.  974. 
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Jonathan,  lawfully  to  be  begotten,  share  and  share  alike,  or  to  Tarbuck 
their  respective  heirs  and  assigns  for  ever,  and  for  and  during  tarbuck. 
all  bis,  the  said  testator's  term  and  interest  therein  respec- 
tively, as  tenants  in  common;  and  if  but  one  only  child, 
then  the  said  testator  gave  and  devised  the  same  to  such  only 
child,  his  or  her  heirs  or  assigns  for  ever,  and  for  and  during 
all  his  term  and  interest  therein  respectively,  chargeable  as 
therein  mentioned;  and  in  case  his  said  son  James  should 
happen  to  die  without  leaving  lawful  issue,  then  he  gave  and 
devised  the  said  hereditaments,  so  devised  to  him  for  his  life  as 
aforesaid,  anto  his,  the  said  testator's,  son  Jonathan,  his  heirs 
and  assigns  for  ever ;  and  in  case  his  said  son  Jonathan  should 
happen  to  die  without  leaving  lawful  issue,  then  the  said  testator 
gave  and  devised  the  said  hereditaments  so  devised  to  him  for 
his  life  as  aforesaid,  unto  his,  the  said  testator's,  son  James,  his 
heirs  and  assigns  for  ever,  or  for  and  during  all  his,  the  said 
testator's,  term  and  interest  therein  respectively ;  but  if  both 
his,  the  said  testator's,  said  sons,  James  and  Jonathan,  should 
happen  to  die  without  leaving  lawful  issue,  then  the  said  testator 
gave  and  devised  the  whole  of  the  said  messuages,  hereditaments, 
&c.  equally,  unto  and  amongst  all  his,  the  said  testator's, 
nephews  and  nieces,  share  and  share  alike,  and  to  their 
respective  heirs  and  assigns  for  ever,  or  for  and  during  all 
his,  the  said  testator's,  estate,  term,  and  interest  therein 
respectively,  as  tenants  in  common. 

At  th<  date  of  the  will,  neither  of  the  testator's  sons  had  any 
chUdren,  and  they  both  died  in  the  lifetime  of  the  testator. 
James,  one  of  the  testator's  sons,  left  one  child,  a  son,  who 
survived  his  father  James  and  his  uncle  Jonathan,  but  who 
subsequently  died  in  the  lifetime  of  the  testator,  and  Jonathan 
died  without  children.  The  testator  died,  seised  of  freehold 
estates,  and  possessed  of  leasehold  for  lives  and  years,  all 
of  which  were  included  in  the  above  devise ;  and  the  question 
was,  whether,  under  the  circumstances,  the  devise  over  to  the 
nephews  and  nieces  took  effect. 

Mr.  Pemherton  and   Mr,  Sharpe,   for  the  defendant,   the 
heir-at-law.     ♦     ♦     * 
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Tahbuck  Mr.   Bickersteth  and   Mr.   Ro(jers,   for   the   plaintiflFs,    the 

Tarbuck.     nephews  and  nieces,  Mr.  Kindersley,  for  other  defendants,  also 

nephews,  and   Mr.  Ellis,  for   other  defendants,  also  nephews 

and  nieces. 

[The  arguments  and  cases  cited,  both  for  the  plaintiffs  and 
defendants,  were  fully  noticed  in  the  judgment.] 

[  131  ]        The  Master  of  the  Rolls  : 

It  appears  that  the  testator's  son  James  died  in  1814,  leaving 
a  son,  James ;  the  testator's  son  Jonathan  died  in  1824  without 
issue.  James,  the  son  of  the  testator's  son  James,  died  in  1824, 
and  the  testator  himself  died  in  1831 ;  so  that  the  devises  in 
favour  of  the  testator's  sons,  James  and  Jonathan,  and  their 
children,  lapsed  and  failed.  On  the  part  of  the  nephews  and 
nieces  it  was  contended,  that,  in  the  events  which  have  happened, 
they  are  entitled  under  the  devise  to  them.  On  the  part  of  the 
heir-at-law  of  the  testator,  it  was  contended,  that  as  the  events 
have  not  happened  upon  which  alone  the  nephew^s  and  nieces 
were  to  be  entitled,  the  devise  to  them  cannot  take  effect,  and 
that  therefore  there  is  an  intestacy. 

The  first  -question  to  be  considered  is,  what  estates  would 
James  and  Jonathan  have  taken  had  they  sui-vived  the  testator  ? 
On  the  part  of  the  nephews  and  nieces  it  was  contended, 
that  they  would  have  taken  estates  tail,  upon  the  ground 
that  the  gift  over  being  to  take  effect  in  case  either  died 
without  leaving  lawful  issue,  is,  as  to  real  estates,  a  gift  over 
after  an  indefinite  failure  of  issue,  and  therefore,  upon  the 
authority  of  many  cases,  enlarges  or  limits  the  estates  previously 
given,  so  as  to  create  an  estate  tail.  This  rule  has  been  adopted 
for  the  purpose  of  giving  effect  to  the  general  intention  of  the 
testator,  manifested  by  his  making  the  gift  over  depend  on  a 
failure  of  issue  generally,  and  for  the  purpose  of  giving  a  chance 
at  least  of  succession  to  persons  who,  though  they  cannot  claim 
under  the  particular  gift,  are  included  in  the  general  description 
of  issue.  The  rule,  therefore,  does  not  apply  where  this  object 
is  not  to  be  attained,  and  amongst  the  exceptions  to  it  is  the 
Tery  case  which  occurs  here,  namely,  a  gift  to  A.  for  life,  with 
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remainder  to  the  children  of  A.  in  fee,  that  is,  to  the  children      Tabbuck 

of  A.  in  fee  generally,  and  a  gift  over  on  the  death  of  A.  without     tabbuck. 

issue,  which  means  such  issue  or  children.     This  was  the  case 

of  Goodright  d.  Docking  v.  Dunham,  which  is  precisely  in  point. 

In  such  cases,  the  general  term  ''issue'*  is  construed  to  mean 

that  particular  description  of  issue  before  specified,  namely, 

children.     It  was  indeed  in  this  case,  as  it  has  been  in  former 

cases,  contended,  that  such  construction  is  a  restriction  of  the 

meaning  of  the  term  issue,  because  thereby  children's  children 

would  be  excluded  in  the  event  of  their  parent's  death  before  the 

testator's;    but  this  argument  has  not  prevailed  against  the 

rational   construction  of  making  the  gift  over  depend  on  the 

failure  of  the  objects  before  distinctly  specified.     Such  was  the 

case  of  Blackhorn  v.  Edgley  (i),  and  Morse  v.  Lord  Ormonde  (2). 

It  is  also  to  be  observed,  that  in  this  case  the  gift  is  to  the 

children  of  James  and  Jonathan,  equally  to  be  divided  amongst 

them,  a  provision  which  is  wholly  inconsistent  with  an  estate 

tail  in  James  and  Jonathan,  and  which  would  be  defeated  by 

giving  such  an  estate  to  them ;  and  this  was  a  circumstance 

much  relied  on  in  Doe  d.  Strong  v.  Goff{3),  and  in  Gretton  v. 

Hmcard(4).      I  am   therefore  of  opinion,   that  if  James  and 

Jonathan   had   survived  the   testator,  they  would  have  taken 

estates   for  hfe,  with  remainder  to  their  children  in  fee,  but 

with  executory  devises  over,  in  the  event  of  their  leaving  no 

children  at  the  times  of  the  death  of  the  respective  tenants  for 

life ;   and  if  this  be   the  true  construction  of  the  devise,   it 

is  clear  the  gift  to  the  nephews  and  nieces  could  never  have 

taken  effect,  for  that  gift  is  only  to  take  effect  in  the  event 

of  James  and  Jonathan  dying  without  lawful  issue,  that   is, 

children  to  the  above  construction,  and  James,  at  the  time  of 

his  death,  had  a  *son,  namely,  James,  who  survived  both  his       [  ♦132  ] 

father  and  his  uncle  Jonathan. 

The  only  remaining  question  is,  whether  the  circumstance 
of  James,  and  his  son,  and  Jonathan,  having  died  in  the 
testator's  lifetime  makes  any  difference.  The  distinction  is 
very  nice  between  those  cases,  in  which  executory  limitations 

(1)  1  P.  Wms.  600.  (3)  11  East,  668. 

(2)  25  E.  E.  85  (5  Madd.  99).  (4)  6  Taunt.  94. 
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Taebuck  have  been  held  not  to  be  defeated  by  the  failure  of  a  prior 
Taebuck.  estate,  as  in  Avelyn  v.  Ward,  Jones  v.  Westcomh,  Murray  v. 
Jones  ii),  and  the  opposite  class  of  eases,  in  which  it  has  been 
held,  that  subsequent  limitations  do  not  arise,  although  the 
preceding  estates  fail,  because  the  event  in  which  the  estate 
was  to  go  over  had  not  arisen.  The  principle,  however,  is 
well  established,  although  there  has  sometimes  been  some 
confusion  in  the  application  of  it.  It  is,  as  I  conceive,  clear, 
that  if  James  and  Jonathan  had  survived  the  testator,  the 
devise  to  the  nephews  and  nieces  could  not  have  taken  effect 
under  the  circumstances  which  happened ;  and  it  is,  I  think, 
established  by  authority,  that  the  situation  of  the  parties  is  not 
altered  by  their  having  died  before  the  testator :  Williams  v. 
Chitty  (2),  Calthorpe  v.  Gough  (3),  Doo  v.  Brabant  (4),  and 
Humherstone  v.  Stunton  (5),  are  decided  cases  on  this  point.  I 
am  therefore  of  opinion  that  the  event,  on  which  the  nephews 
and  nieces  were  to  take,  did  not  happen  ;  and  that  consequently 
there  is  an  intestacy.  The  same  declaration  with  regard  to  the 
leaseholds  follows  of  course. 


1836.  GOODWIN  V.  WAGHORN. 

May  2,  4,  5. 

_      ,  (4  L.  J.  (N.  S.)  Ch.  172—174.) 

*^^®'  A  purchaser   who   has   paid   his   purchase-money  and   has   taken 

I-        -I  possession,  but  who  has  taken  no  conveyance  and  has  had  no  title  deeds 

delivered  to  him,  can  create  an  equitable  mortgage  by  depositing  the 
written  contract  under  which  the  property  was  purchased  by  him. 

[In  the  month  of  December,  1806,  Thomas  Goodwin  con- 
tracted with  William  Longley  for  the  purchase  of  a  lodge, 
slaughter-house,  and  premises,  and  he  afterwards  applied  to  the 
defendant  for  the  loan  of  200Z.  upon  the  security,  to  enable  him 
to  complete  the  purchase,  the  defendant,  for  that  purpose,  and 
on  the  security  of  the  said  premises,  lent  him  the  sum  of  200Z.,  for 
which  sum  Goodwin  gave  to  the  defendant,  as  a  further  security, 

(1)  13  R.  B.  104  (2  V.  &  B.  313).  (4)  2  R.  R.  503  (4  T.  R  706). 

(2)  3  R.  R.  71  (3  Ves.  545).  (5)  12  R.  R.  243  (1  V.  &  B.  385). 

(3)  2  R.  R.  505,  n,  (4  T.  R.  707,  n.). 
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biB  promissory  note.  On  the  7th  of  July,  1809,  Goodwin  completed  Goodwin 
the  purchase  with  the  money  bo  advanced  by  the  defendant,  and  waohoen. 
on  that  occasion  W.  Longley  gave  Goodwin  the  following  receipt:] 
"Beceived  the  7th  of  July,  1809,  of  Mr.  Thomas  Goodwin  U9L, 
'which,  with  11.  before  paid,  make  150Z.,  being  the  purchase- 
money  for  a  lodge,  slaughter-house,  bullock-pound,  and  stack 
plat  ground  adjoining  Mr.  Goodwin's  premises  in  Tenterden, 
purchased  by  Mr.  Goodwin  of  me,  and  also  18L  15s.  for  two 
years  and  a  half's  interest  due  on  the  purchase-money,  making 
in  all  167/.  15«.,  and  which  sum  I  receive  in  full  of  all  demands 
whatever. — William  Longley." 

To  this  receipt  was  attached  a  certified  plan  of  the  premises, 
and  on  it  was  written  the  words  following:  **  A  plan  of  a  stack- 
yard, hog-pound,  dung-pit,  cart-lodge,  lodge  and  yard,  and 
slaughter-pound,  the  estate  of  William  Longley,  adjoining  the 
•  Lion '  yard,  and  the  yard  of  Thomas  Goodwin,  in  Tenterden,  sold 
to  Mr.  Goodwin  for  150Z."  No  conveyance  of  these  premises 
was  ever  made  by  Longley  to  [Goodwinj ,  or  any  person  on  his 
behalf ;  and  the  only  muniments  of  title  of  these  premises  ever 
possessed  by  [Goodwin]  were  the  receipt  and  the  certified  plan 
thereto  attached.  The  answer  stated,  that  the  receipt  and  plan 
were  delivered  to  the  defendant  as  a  security  for  the  repayment 
of  the  sum  lent  by  her  to  [Goodwin] ;  and  the  defendant  insisted 
that  she  had  in  equity  a  mortgage  of  the  premises,  and  that  at 
least  she  had  a  lien  thereon  for  the  purchase-money  and  interest 
thereon.  [Goodwin's  widow  and  children  disputed  the  validity 
of  the  alleged  mortgage  or  lien  after  his  death.] 

Mr.  Pemberton  and   Mr.    C.   C.  Barber,   *for  the  plain-       [  •ns  ] 
tiffs.     ♦     ♦     ♦ 

Mr.  James  RugseUf  for  the  defendant.     *     *     * 

Mr.  Pembertoriy  in  reply.     «     *     * 

The  Master  of  the  Rolls  [after  stating  the  facts  and 
observing  that  the  200Z.  was  not  advanced  as  part  of  the  pur- 
chase-money, but  as  a  loan  of  money,  and  therefore  there  was  no 
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Goodwin  lien  on  the  ground  of  the  purchase-money  being  paid  by  the 
Waohobn.    defendant,  continued  as  follows  :] 

The  Court  is  always  anxious,  in  cases  of  mortgages,  to  prevent 
further  litigation,  and,  in  restoring  an  estate,  which  is  absolute 
at  law,  is  very  desirous  of  arranging  all  the  equities  between  the 
parties.  As  the  case  stands,  the  purchase  remained  in  contract, 
and  no  title  deeds  had  been  delivered ;  and  the  receipt,  which 
was  put  into  the  hands  of  the  defendant,  contained  the  terms  of 
the  contract,  and  left  no  ambiguity  as  to  the  terms. 

It  is  settled,  that  if  an  equitable  mortgage  be  originally  created, 
it  may  afterwards  be  extended  by  parol ;  this  appears  from  the 
decision  in  Ex  parte  Kensington  (i) ;  and  title  deeds  are  not  the 
only  things  by  the  deposit  of  which  an  equitable  mortgage  may 
be  obtained,  for  in  the  case  of  Ex  parte  Warner  (2),  an  equitable 
lien  on  a  copyhold  estate  was  obtained  by  the  deposit  of  the  copy 
of  court  rolls.  Now,  the  copies  of  court  rolls  are  not  the  title- 
deeds,  yet,  it  is  clear,  the  deposit  of  them  would  be  sufficient  to 
give  an  equitable  mortgage ;  and,  in  argument,  Sir  S.  Romilly 
cites  a  case,  where  the  deposit  of  a  mere  agreement  was  held 
sufficient  to  create  such  a  lien ;  but  it  is  not  stated  where  that 
[  *174  ]  decision  is  reported.  But  if  *the  deposit  of  the  copies  of  court 
roll  be  sufficient,  I  cannot  see  why  an  agreement  should  not  also 
be  sufficient.  The  deposit  of  the  copy  of  the  roll  is  held  to  create 
an  equitable  mortgage,  because  it  is  the  best  evidence  of  title 
that  the  party  has  the  power  of  depositing ;  so  the  agreement  for 
purchase  is  the  best  evidence  of  title,  until  the  contract  is  com- 
pleted, and  the  title  deeds  are  handed  over;  and  in  this  case 
there  was  a  deposit  of  that  which  was  the  best  evidence,  and 
subsequently  by  parol  there  was  an  agreement  to  extend  it.  I 
think  this  case  is  within  the  rule,  and  that  an  inquiry  should  be 
directed.     *     *     * 

(1)  13  R.  E.  32  (2  V.  &  B.  79).  (2)  12  B.  E.  169  (19  Ve8.  202). 
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COLLINS  V.  JOHNSON.  isa.. 

June  30. 
(4  L.  J.  (N.  S.)  Ch.  226—228;  S.  C.  8  Simons,  356,  w.)  

A.    legacy    given    to    A.,   and,  in   case   of    his   death    before    his    ^^p^^»  **'K' 
legacy    should  become  payable,  upon  trust  for  his  issue :    Held,  not        L  ^^^  ] 
to  lapse  by  A.'s  death  in  the  testator's  life,  but  to  belong  to  his 
children. 

The  testator,  Thomas  Johnson,  by  his  will  daied  the  5th  of 
January,  1831,  gave  to  his  executors  all  his  personal  estate,  in 
trust  to  convert  and  invest  the  same,  and  to  pay  the  interest  to 
his  wife  for  life ;  and  he  devised  to  them  all  his  real  estate  upon 
trust  for  his  wife  for  life,  unless  she  should  prefer  to  have  a  sale, 
in  which  case  he  directed  his  executors  to  sell  all  his  freehold 
and  leasehold  estates,  and  to  stand  possessed  of  the  monies  to 
arise  and  be  got  in  by  the  means  aforesaid ;  and  under  and  by 
virtue  of  his  will,  upon  trust  nevertheless  to  pay  to  such  person 
and  persons,  and  in  such  parts,  shares,  and  proportions,  manner 
and  form  as  thereinafter  mentioned  and  expressed.  The  testator 
then  gave  certain  pecuniary  legacies  to  his  nephews  and  nieces, 
and,  amongst  others,  to  his  nephew  William  Hughes  and  his 
niece  Ann  Charlton,  250Z.  each  ;  and  declared,  that  in  the  event 
of  any  or  either  of  his  nephews  or  nieces  before  named  departing 
this  life  before  his,  her,  or  their  said  legacy  or  legacies  should 
become  due  and  payable,  his  executors  should  pay  and  divide 
the  legacy  or  legacies,  sum  or  sums  of  money,  of  him,  her,  or 
them  so  dying  and  leaving  issue,  unto  his,  her,  or  their  issue, 
share  and  share  alike ;  if  more  than  one,  the  payment  thereof  to 
be  made  to  such  of  them  as  should  not  have  attained  their 
several  ages  of  twenty-one  years,  to  be  postponed  until  they 
should  have  respectively  attained  that  age,  and  the  interest, 
dividends,  and  produce  thereof,  in  the  meantime,  to  be  paid 
and  applied  for  and  towards  their  respective  maintenance, 
education,  and  support.     *     *     ♦ 

William  Hughes,  the  testator's  nephew,  died  in  the  testator's        [  227  ] 
lifetime ;  [and  a  question  arose]  whether  the  interest  of  William 
Hughes  lapsed  by  his  death  in  the  lifetime  of  the  testator,  or 
went  over  to  his  children.     *     *     * 

J/r.  Bicker steth  and  Mr.  Bagshaiv,  for  the  plaintiff. 

14—2 
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[r.r 


Mr.  Pemherton,  Mr,  Sidebottom,  Mr,  L,  Lowndes,  Mr,  Spence, 


Collins 

V. 

Johnson.      Mr,  Richards,  Mr,  Nichol,  and  Mr,  Collins,  for  other  parties. 


[Among  the  cases  cited  were  Tlmnhill  v.  Thornhill (i) ,  Corhyn 
V.  French  (2),  Bone  v.  Cook  (a). 

Jvly  1.        The  Master  of  the  Rolls  : 

*  *  The  first  question  was,  as  to  the  interest  of  the  children 
of  William  Hughes,  who  was  a  legatee  under  the  will  of  the 
testator.  The  words  of  the  will  were  [His  Honour  here  read  the 
words.]  William  died  in  the  lifetime  of  the  testator ;  and  the 
question  is,  whether  William  Hughes's  children  were  or  were 
not  necessary  parties,  for,  if  not,  it  is  desirable  that  the  expense 
of  keeping  them  before  the  Court  should  be  saved.  I  think 
there  is  no  doubt  that  these  children  were  substituted  for  their 
father,  and  that,  therefore,  they  are  necessary  parties  to  the 
suit.     *     *     * 


1835. 
June  17. 

PBPY8,  M.R. 
July  18. 

Shadwell, 
V.-C. 

[282] 


WALKER  V,  TILLOTT. 

(4  L.  J.  (N.  S.)  Ch.  232—233.) 

Will — Construction — Tenant  for  life— Long  Annuities. 

A  testator  gave  all  interest  and  dividends  of  all  such  stock  as  he 
might  have  in  the  public  Funds  to  one  for  life,  and  gave  **  the  principal 
money  so  invested/*  to  others  in  remainder;  he  possessed  a  sum  of 
220/.  Long  Annuities  at  his  death :  Held,  a  specific  gift  of  the  Long 
Annuities  for  life ;  and  that  the  parties  in  remainder  were  not  entitled 
to  have  the  Long  Annuities  converts,  and  the  produce  invested  for 
their  benefit,  in*  a  fund  which  was  not  perishable. 

The  question  arose  on  a  will  and  codicil  in  the  following 
terms :  **  As  to  my  worldly  estate,  I  give  and  bequeath  the  same 
in  the  manner  following,  that  is  to  say,  I  give  and  bequeath 
unto  my  daughter  Sophia  Banister,  now  Sophia  Tillott,  all 
interest  and  dividends  of  all  such  stock  as  I  may  have  in  th« 
public  Funds,  also  the  annual  profits  arising  from  my  lease- 
hold estates,  .  .  .  and  from  and  after  the  death  of  my  said 
daughter,  it  is  my  will  and  desire,  that  the  principal  money  so 
invested  in  the  public  Funds,  be  divided  amongst  her  children." 


(1)  20  R.  R.  315  (4  Madd.  377). 

(2)  4  R.  R.  254  (4  Ves.  418). 


(3)  28  R.  R.  697  (M'Clel.  168). 
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The  testator  then  declared  certain  trusts  of  his  said  principal  Walkkr 
stock  in  favour  of  the  next  of  kin,  in  the  event  of  there  beiiig  no  tillott. 
child,  or  one  only. 

The  testator  afterwards  made  the  following  codicil :  "  Interest 
of  the  money  in  the  Funds,  to  be  left  to  Sophia  Tillott,  during  her 
life,  and  at  her  death,  to  the  child  or  children,  arriving  at  the 
age  of  twenty-one  or  day  of  marriage ;  then  the  principal  to  be 
divided  equally  among  the  following  persons,  share  and  share 
alike,  viz.  S.  W.,  P.  W.,"  &c. 

The  testator  possessed  at  his  death,  the  sum  of  220Z.  Long 
Annuities,  and  the  question  was,  whether  the  sum  ought  to  be 
converted  and  invested  in  8Z.  per  cents.,  or  whether  the  tenant 
for  life  was  entitled  to  the  amount  annually  produced  by  the 
Long  Annuities.  The  case  first  came  on  at  the  Bolls,  before 
the  hearing,  on  a  motion,  that  the  money  might  be  brought 
into  Court. 

For  the  plamtiffs  it  was  contended,  that  the  trustees  had  com- 
mitted a  breach  of  trust,  in  not  converting  the  Long  Annuities, 
which,  being  of  a  perishable  nature,  ought  to  have  been  con- 
verted, otherwise  it  would  be  impossible  to  effectuate  the 
testator's  intention  of  preserving  **  the  principal "  for  those  in 
remainder  :  Howe  v.  Earl  Dartmouth  (i),  and  Dimes  v.  Scott  (2). 
That  the  Long  Annuities,  which  would  terminate  in  the  year 
1B60,  were  not,  strictly  speaking,  stock  in  the  public  Funds,  for 
there  was  no  principal.  That  as  there  was  a  question  to  be 
decided,  the  fund  ought  to  be  protected  until  the  point  had 
been  settled. 

For  the  defendant  it  was  contended,  that  this  was  a  specific 
gift  of  the  Long  Annuities  to  the  daughter  for  her  life,  and  not 
a  general  gift  of  personal  estate,  which  was  not  enumerated, 
to  one  for  life,  and  to  another  in  remainder ;  that  this  was  like 
a  specific  gift  of  a  leasehold  to  one  for  life,  with  remainder  to 
another. 

The  Master  op  the  Rolls  :  j„He  26. 

This  was  an  application  for  transferring  into  Court  a  sum  of 
Long  Annuities,  on  the  ground,  that  the  tenant  for  life  of  this 

(1)  6  B.  B.  96  (7  Ves.  137).  (2)  28  E.  E.  46  (4  Buss.  195). 
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[r.r. 


Walker 

V. 
TiLLOTT. 


fand  and  the  residue  is  not  entitled  to  the  income  of  the  Long 
Annuities,  as  being  a  perishable  fund ;  and  the  question  turns  on, 
whether  this  is  a  specific  gift  of  the  fund  in  question,  to  one  for 
life,  or  only  a  gift  of  the  interest  to  be  produced  by  the  capital 
sum.  I  have  considered  the  will,  which  is  much  altered  from 
the  probate  copy.  [His  Honour  here  read  the  will.]  This  is  a 
gift  for  life  of  all  his  stock  in  the  Funds,  to  be  ascertained  by  the 
stock  he  might  have  at  the  time  of  his  death ;  and  I  think  that 
he  intended  to  give  the  stock,  and  not  the  money  invested  in  the 
stock.  Now,  having  made  this  will,  he  makes  a  codicil,  and  the 
question  is,  whether  it  alters  the  previous  gift.  [His  Honour 
here  read  the  codicil.]  The  words  "money  in  the  Funds," 
per  86,  might  raise  a  question. 

It  is  quite  clear,  he  did  not  intend  to  make  a  variation  as  to 
the  mode  in  which  the  tenant  for  life  was  to  take.  I  therefore 
think  this  a  specific  gift  of  the  Long  Annuities  to  the  daughter 
for  her  life. 


July  18. 
[  233  ] 


The  cause  came  on  to  be  heard  before  his  Honour  the  Vice- 
Chancellor,  who  concurred  in  the  opinion  of  the  Master  of  the 
Bolls,  that  this  was  a  specific  gift  of  the  Long  Annuities,  to  one 
for  life,  and  decreed  the  same  accordingly. 


1835. 

Afay  6. 

August  13. 

PEPY8,  M.R. 

[256  J 


CAMDEN  V.  BENSON. 

(4  L.  J.  (N.  S.)  Ch.  256—258.) 

Will — Construction — Maintenance — Parent  and  child. 

Bequest  to  a  widow  for  life  in  support  of  herself  and  her  three 
childi-en.  One  of  the  children  (a  daughter)  attained  twenty-one,  and 
afterwai-ds  married :  Held,  that  the  trust  for  such  daughter's  support, 
ceased  upon  her  maniage. 

Robert  Seaman,  the  testator,  by  his  will,  dated  the  30th  of 
May,  1816,  devised  and  bequeathed  his  real  and  personal  estate 
unto  Dr.  Scott,  Dr.  Benson,  and  his  daughter,  Sarah  Hesketh, 
upon  trust,  to  sell  his  real  and  personal  estate,  and  lay  out  the 
monies  arising  from  the  same  in  the  purchase  of  Bank  stock; 
and  the  interest  arising  therefrom,  after  the  payment  of  certain 
legacies,  he  gave  and  bequeathed   unto  the  aforesaid   Sarah 
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Heskeih  during  her  life  in  support  of  herself  and  three  children,       Camden 
namely,  Sarah  Hesketh,  Thomas  Hesketh,  and  Maria  Hesketh,      beksov. 
and  also  of  such  child  or  children  as  his  said  daughter  might 
thereafter  have ;    and  after  her  death  the  Bank   stock  to  be 
equally  divided  between  her  said  three  children,  or  such  other 
child  as  she  might  thereafter  have. 

The  testator  died  in  1821,  and  the  plaintiff,  Sarah  Camden, 
one  of  the  three  children  of  Sarah  Hesketh,  attained  twenty-one 
in  the  same  year,  and  continued  to  reside  with  her  mother,  and 
was  supported  by  her  until  the  year  1832,  when  she  married  the 
plaintiff,  G.  J.  8.  Camden,  and  left  her  mother's  house.  Sarah 
Hesketh,  the  mother,  continued  to  receive  the  whole  of  the 
dividends,  and  annual  produce  of  the  property  up  to  the  time 
of  her  death  in  March,  1834 ;  and  the  question  raised  at  the 
hearing  was,  whether,  under  the  bequest  to  Sarah  Hesketh 
during  her  life,  in  support  of  herself  and  three  children,  the 
plaintiff  was,  after  her  marriage,  and  during  her  mother's  life, 
entitled  to  any  portion  of  the  income. 

Mr.  Pemherton  and  Mr,  James  liussell,  for  the  plaintiff : 

*  *  There  is  no  case  which  decides  this  point ;  but  the  cases  [  257  ] 
shew  that  the  parent  is  bound  under  similar  bequests  to  main- 
tain the  children  out  of  the  property.  There  is  no  doubt  that 
Mrs.  Hesketh  was  bound  to  maintain  them  during  their  minority: 
the  only  question  is,  where  it  is  to  stop.  There  is  nothing  in 
these  words  to  limit  the  continuance  of  this  support,  and  the 
chUdren  are  as  much  entitled  to  it  after  they  have  attained 
twenty-one  as  before:  there  is  nothing  to  confine  the  benefit 
intended  by  the  testator  for  the  children  to  the  period  during 
which  they  were  resident  with  their  mother.     *     *     * 

Mr.  Bickersteth  and  Mr.  Blake,  contra.     *     *     * 

The  Master  of  the  Rolls  [after  stating  the  facts  of  the  case,     Atfgujttu. 
said :  I 
It  is   said    to   be  a  new   question,  and   that   representation 
appears  quite  correct;    and  although  the  question  is  not  here 
very  important,  yet  it  may  be  very  important  in  future,  cases 
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Camden  of  a  similar  nature.  The  question  turns  on  this  consideration, 
Benbok.  whether  the  plaintiff  is  entitled,  as  the  object  of  the  bounty  of 
the  testator,  to  a  distinct  gift  to  herself,  or  whether  it  is  a  gift  to 
the  mother,  with  a  burthen  imposed  on  her  of  maintaining  her 
children,  and  which  was  to  cease  on  the  necessity  of  main- 
tenance ceasing.  If  a  gift  is  to  the  mother  and  her  children, 
then  the  children  are  entitled ;  but  if  to  the  mother  to  maintain 
her  children,  the  mother  is  alone  entitled,  if  the  other  objects 
cease  to  require  the  testator's  bounty.  In  looking  into  all  the 
cases,  I  find  that  is  the  doctrine. 

[After  referring  to  a  number  of  cases  on  gifts  of  this  class, 
concluding  with  Thurston  v.  Essington  (i)  and  Hamley  v. 
[  258]  Gilbert  (2),  his  Honour  said  :]  In  the  last  two  cases  the  children 
were  considered  objects  of  bounty  only  sub  viodo,  and  their 
utmost  claim  would  be  while  maintenance  was  required ;  but  a 
married  woman  can  claim  maintenance  from  no  other  person 
but  her  husband.  This  is  not  a  gift  to  the  mother  and  daughter, 
but  to  the  mother  alone,  for  supporting  herself  and  her  children; 
and  I  am  of  opinion  that  the  daughter  cannot  be  a  burthen  on 
the  life-estate  of  the  mother  after  her  marriage,  but  that  she 
then  ceased  to  have  any  claim. 


COURT   OF   EXCHEQUER  (EQUITY). 


J834.  COATES  V.  STEVENS. 

Nov.  20. 
(1  Y.  &  C.  66—75.) 

•■       J  A  testator  bequeathed  2,200/.  stock,  his  property,  standing  in  the  joint 

names  of  himself  and  wife,  to  trustees,  upon  trust  to  pay  the  interest 
and  dividends  to  his  wife  for  her  life,  and,  after  her  decease,  to  distribute 
the  capital  amongst  his  grandchildren  by  name ;  and  he  directed  that  in 
case  he  had  not  that  sum  standing  in  his  name  at  the  time  of  his  death, 
the  same  should  be  made  up  out  of  his  other  estate  and  effects :  Held, 
that  the  stock  was  the  absolute  property  of  the  wife  surviving,  and  that 
she  must  elect  between  this  and  the  other  benefits  bequeathed  to  her  by 
the  testator's  will. 

Silas  Stevens,  by  his  will,  dated  the  25th  April,  1823,  after 
directing  his  just  debts,  &c.  to  be  paid,  gave  and  bequeathed  all 

(1)  Jacob,  361,  n.  (2)  Ibid.  354;  see  38  R.  E.  189,  n. 
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his  hoaaehold  goods  and  furniture,  plate,  linen,  and  china,  and  Coates 
also  his  ready  money,  bills,  &c.,  unto  his  dear  wife,  Sarah  Stevens. 
Stevens,  for  her  absolute  use  and  benefit;  and  he  gave  and 
devised  certain  leasehold  messuages  [unto  his  said  wife  for  her 
life;  and,  after  her  decease,  to  John  Montague  and  Bobert 
Briggs,  their  executors,  administrators,  and  assigns,  upon  trust, 
after  the  decease  of  his  said  wife,  to  sell  the  same,  and  invest 
the  net  proceeds  in  the  purchase  of  stock,  or  upon  real  securities, 
and  to  hold  the  same  and  the  income  thereof,  upon  the  same 
trusts  as  were  thereinafter  declared  concerning  the  capital  sum 
of  2,200L,  31.  per  cent.  Keduced  Bank  Annuities ;  and  he  thereby 
gave  and  bequeathed  unto  the  said  trustees]  the  capital  sum  of 
2,200Z.,  8/.  per  cent.  Beduced  Bank  Annuities,  his  property,  then 
standing  in  the  joint  names  of  himself  and  his  wife  in  the  books 
of  the  Governor  and  Company  of  the  Bank  of  England ;  and  he 
empowered  his  said  trustees,  or  the  survivor  of  them,  his 
executors  or  administrators,  with  the  consent  in  writing  of  his 
said  wife  during  her  life,  and,  after  her  decease,  at  their  own 
discretion,  to  vary  the  securities  on  which  the  said  sum  might  be 
invested ;  and  in  case  the  said  testator  should  not  have  2,200/., 
3/.  per  cent.  Beduced  Bank  Annuities  *  standing  in  his  name  at  [  *67  ] 
the  time  of  his  decease,  then  he  directed  the  said  sum  of  2,200/. 
of  the  said  annuities  to  be  made  up  out  of  the  said  other  parts 
of  his  said  estate  and  effects ;  and  [he  thereby  directed,  that  the 
said  trustees  should  stand  possessed  of  the  said  stock,  upon  trust 
to  pay  the  income  thereof  to  his  said  wife,  for  her  life ;  and  after 
her  decease  to  transfer  or  pay  the  said  capital  sum  unto  and 
between  his  grandchildren,  in  equal  shares  as  therein  mentioned. 
And,  after  payment  of  all  his  just  debts  and  funeral  and  testa- 
mentary expenses,  the  testator  gave  and  bequeathed  all  the 
residue  of  his  personal  estate  whatsoever  unto  his  said  wife 
absolutely.  The  will]  *then  contained  a  power  of  appointing  new  [  *68  J 
trustees,  with  the  consent  and  approbation  of  Sarah  Stevens; 
and  the  testator  appointed  his  said  wife,  Sarah  Stevens,  and  the 
said  John  Montague  and  H.  B.  Briggs,  joint  executrix  and 
executors  of  his  said  will. 

The  testator  died  in  August,  1832,  leaving  his  wife  and  several 
of  his  grandchildren  surviving  him.     The  trustees  declined  to 


218  1834.    EX.  EQ.     1  YOUNGE  &  COLL.  68—69.     [r.r. 

CoATEs       act  in  the  trusts  of  the  will,  or  as  executors.     The  wife  proved 
Stevens,      the  will,  and  took  upon  herself  the  administration  of  the  testator's 
estate. 

The  bill  was  filed  by  the  grandchildren,  acting  by  George 
Coates,  their  father  and  next  friend,  against  Sarah  Stevens,  the 
trustees,  and  the  Bank  of  England.  After  stating  the  will  and 
death  of  the  testator,  it  alleged  that  Sarah  Stevens  had  possessed 
herself  of  the  pergonal  estate,  and  paid  the  greater  part  of  the 
testator's  debts  and  funeral  expenses.  That  at  the  death 
of  the  said  testator,  there  was  standing  in  the  name  of  himself 
and  the  said  Sarah  Stevens,  in  the  Bank  books,  a  sum  of  1,900/. 
Reduced  3i.  per  cent.  Bank  Annuities;  that  she  had  already 
transferred  and  sold  out  a  portion  thereof,  and  applied  the 
produce  thereof  to  her  ow^n  purposes ;  but  that  a  sum  of  1,800/., 
of  the  same  stock,  continued  to  stand  in  the  names  of  the  said 
Silas  Stevens  and  Sarah  Stevens  [and  that  she  threatened  and 
intended  to  transfer  and  apply  the  same  to  her  o^vn  purposes ; 
[  69  ]  the  bill  prayed]  that  the  trusts  of  the  will  might  be  declared ; 
that  the  defendant  Sarah  Stevens  might  be  restrained  by 
injunction  from  transferring  and  selling  the  said  sum  of  1,800/. 
stock ;  that  a  receiver  might  be  appointed ;  that  the  defendant 
Sarah  Stevens  might  be  compelled  to  consent  to  the  appointment 
of  new  trustees,  to  be  approved  by  the  Master;  that  the  said 
1,800/.  stock  might  be  transferred  into  their  names ;  that  all 
proper  deeds  might  be  executed,  and  that  the  said  sum  of  2,200/., 
Reduced  3/.  per  cent.  Bank  Annuities,  might  be  directed  to  be 
made  up  out  of  the  other  parts  of  the  estate  of  the  testator. 

The  defendant,  Sarah  Stevens,  by  her  answer,  admitted  the 
will  of  the  testator,  and  that  he  died  possessed  of  the  leasehold 
and  other  personal  property  therein  mentioned.  She  likewise 
stated  that  he  was,  at  the  time  of  his  will  and  death,  seised 
of  a  small  freehold  and  copyhold  property  in  the  county  of 
Oxford,  out  of  which  she  submitted  she  was  entitled  to  dower 
or  freebench.  That,  upon,  or  shortly  after  the  marriage  with 
her  late  husband,  many  years  ago,  her  husband  became  possessed 
of  considerable  personal  estate,  and  that  he  employed  the  same, 
or  the  proceeds  thereof,  in  his  trade  or  business  of  an  oil  and 
colour-man ;   and  that  out  of  the  profits  of  his  said  business, 
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be  from  time  to  time,  during  his  life,  invested  divers  sums       Coatbs 

oi   money  in   the   purchase  of   Bank  Annuities,   in  the  joint      Stevens. 

names  of   himself  and  of  the  defendant,  his  wife.     That,  her 

said  late  husband  having  discovered  that  a  sum  of  200/.  Bank 

Annuities  had  been  invested,  and  was  standing  in  the  name  of 

defendant,  he  had  shortly  afterwards  procured  the  same  sum 

of    Bank   Annuities  to   be   transferred    into  the   joint  names 

of   himself   and  of  defendant,  his  wife.      That  *divers  sums,        [  *70  ] 

parts  of  the  Bank  Annuities,  so  invested   in  and  transferred 

into   the    joint    names    aforesaid,   were   sold    out   on    several 

occasions  during  the  life  of  the  said  Silas  Stevens.     That  her 

said  late  husband  [never  sold]  the  said  Bank  Annuities,  or  any 

part  thereof,  without  obtaining  the  concurrence  of  the  defendant 

in  such  sale ;  and  that  he  sometimes  insisted  on  the  defendant's 

l)eing  a  party  to  the  transfer  thereof.     That  by  means  of  such 

investments,  sales,  and  transfers  as  aforesaid,  she  admitted  there 

was  standing  in  the  joint  names  of  the  said  testator  Silas  Stevens, 

and  of  [herself  the  defendant]  in  the  books  of  the  Governor  and 

Company  of  the  Bank  of  England,  at  the  time  of  the  death 

of  the  said  testator,  a  sum  of  1,900/.,  Reduced  8Z.  per  cent.  Bank 

Annuities;    but   she  submitted   and   insisted,  that,   under   the 

circumstances  stated,  the  said  sum  of  1,900/.  Bank  Annuities 

became,  upon  the  death  of  her  said  late  husband,  her  absolute 

property.      She   admitted   that   she   had   sold   out   100/.,   part 

thereof,  and  applied  the  produce  to  the  payment  of  the  testator's 

testamentary  and  funeral  expenses,  and  the  residue  to  her  own 

use,  but  this  she  submitted  she  had  a  right  to  do.     She  also 

submitted,  that  she  was  not  bound,  by  the  directions  contained 

in  the  said  will  or  otherwise,  to  make  up,  out  of  the  other  parts 

of  the  estate  and  effects  of  the  said  testator,  or  any  part  thereof, 

the  sum  of  2,200/.,  Reduced  3/.  per  cent.  Bank  Annuities,  or  any 

other  sum ;  but  that  the  sum  ought,  if  at  all,  to  be  made  up  out 

of  the  said  freehold  or  copyhold  hereditaments,  and  all  other  the 

real  estates,  if  any,  of  her  said  late  husband's,  after  setting  out 

or  allowing  for  defendant's  dower  or  freebench  therein ;  and  also 

out  of  his  personal  estate  and  effects,  if  any,  not  specifically 

bequeathed  by  his  said  will,  and  not  required  for  the  payment 

of  his  debts.     She  further  stated,  that  she  believed  that  George 
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CoATEs  Silas  Goates,  one  of  the  grandchildren,  had  possessed  ^himself 
Stevens,  ot  and  still  retained  the  testator's  furniture,  plate,  linen,  &c., 
[  *7i  ]  and  had  never  accounted  for  tho  same,  and  likewise  the  title 
deeds  of  the  said  several  real  estates :  and  she  alleged,  that,  in 
January  last,  he  had  removed  her  from  the  house  in  Windmill 
Street,  where  she  had  theretofore  resided,  and  had  taken 
possession  of  the  premises. 

An  injunction  having  been  obtained  ex  parte,  founded  on  the 
several  statements  made  in  the  bill,  a  motion  was  now  made  to 
dissolve  that  injunction. 

Mr.  Simpkinson  and  Mr.  IL  W,  Busk,  for  the  motion  [cited 
[  72  ]  Dummer  v.  Pitcher  (i)  and  other  cases].  These  cases  establish 
that  it  is  a  gift  to  the  wife,  unless  it  can  be  shewn  that  the 
husband  entertained  a  contrary  intention  at  the  time  when  the 
act  was  done.  That  must  be  shewn  by  contemporaneous  evidence 
alone;  and  the  mere  fact  of  his  bequeathing,  is  no  evidence 
of  the  husband's  intenticn  at  the  time  of  the  purchase.  The 
utmost  extent  to  which  the  plaintiffs  can  go  is,  that  it  will  put 
the  wife  to  her  election.  Joint  purchases  are,  perhaps,  more 
common  in  the  cases  of  father  and  son  than  of  husband  and 
wife.  In  many  of  these  cases  the  father  devises  away  property 
which  he  has  taken  in  the  joint  names  of  himself  and  son,  and 
the  devise  goes  for  nothing :  Dyer  v.  Dyer  (2),  Finch  v.  Finch  (3), 
[  •73  ]  [Mtirless  v.  Franklin  (4),  and  Cralfb  v.  Crahh  (5).]  *In  the  present 
case,  there  is  no  allegation  of  contemporaneous  acts,  either  in 
the  bill  or  the  affidavits,  by  which  it  may  be  inferred,  that,  at 
the  time  of  the  joint  purchase,  the  husband  intended  the  wife 
to  be  a  trustee  for  him. 

(The  Lord  Ghief  Baron  :  How  can  this  case  be  distinguished 
from  that  in  the  Vice-Chancellor's  Court?  There  the  husband 
took  upon  himself  to  dispose  of  funded  property  by  his  will. 
That  is  the  same  as  the  present  case.  The  words  here, 
indeed,  are  more  definite.   There  the  bequest  was  not  sufficiently 

(1)  39  R.  B.  203  (5  Sim.  35  ;  2  Myl.  (3)  10  R.  R.  12  (15  Ves.  43). 
&  K.  262).  (4)  18  R.  R.  3  (1  Swanst.  13). 

(2)  2  R.  R.  14  (2  Cox,  92;  1  P.  (5)  36  R.  R.  362  (1  Myl.&  K.  511). 
Wms.  112,M.). 
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specific  to  raise  a  case  of  election;  here  it  is.  There  are  Coatks 
circumstances,  too,  in  this  case,  which  there  were  not  in  the  Stevens. 
other,  tending  to  rebat  the  notion  that  the  wife  should  be  a 
trustee.  The  husband  always  asked  for  her  assent  and  con- 
currence. It  appears  to  me  that  the  only  question  is,  whether 
I  should  retain  possession  of  the  property  till  the  hearing,  or 
decide  the  case  now.) 

Mr,  Jertis  and  Mr.  James  Steicart^  contra  : 

*  *  At  all  events  the  injunction  should  be  continued  till 
the  hearing,  in  order  that  the  material  facts  of  the  case  may 
be  proved.  [We  may  be  able  to  prove  contemporaneous  acts 
of  the  testator  at  the  time  of  investment,  shewing  that  it  was 
a  trust  in  the  wife.] 

(The   Lord   Chief  Baron  :   You  knew  the  fact  of  the  joint        [  74  ] 
purchase,   and    might   have   been  prepared   with   evidence   to 
shew  a  trust  in  the  wife.     The  onus  of  proving  the  trust  lay 
upon  you.) 

The  point  of  election  might  be  argued  at  the  hearing. 

(The  Lord  Chief  Baron  :  She  has  made  her  election ;  she 
must  give  up  the  rest  of  the  property;  and  I  wish  to  know 
whether  she  is  in  possession  of  the  rents  of  any  of  the  property.) 

Simpkinson,  in  reply : 

It  appears  by  the  answer,  that  she  was  in  possession  of  the 
rents  and  profits  of  the  freehold  cottage,  and  resided  in  another 
of  the  houses  till  January  last,  when  she  was  removed ;  that  she 
has  received  none  of  the  rents  of  the  leasehold,  and  that  they 
have  sold  the  furniture. 

The  Lord  Chief  Baron: 

I  am  satisfied  upon  the  affidavits  and  the  answer,  that  the 
defendant  Sarah  Stevens  is  not  in  possession  of  any  other  part 
of  the  testator's  property ;  therefore,  there  is  no  reason  why  the 
property  in  question  should  be  retained  to  answer  the  purposes 
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COATES 

r. 

Stevens. 

[  *75  J 


of  justice.  I  am  of  opinion,  upon  all  the  decisions,  that  this 
is  the  absolute  property  of  the  defendant.  The  transfers  were 
made  to  the  husband  and  wife  in  their  joint  names,  and  *there 
is  no  evidence  to  shew  that  these  transfers  were  coupled  with 
any  trust.  I  am  of  opinion,  therefore,  that,  as  it  is  her  absolute 
property,  and  she  has  made  her  election,  the  injunction  must 
be  dissolved.  There  is  no  suggestion  by  the  plaintiffs  that  they 
can  prove  any  fact  beyond  what  is  already  in  evidence;  and, 
even  if  they  could,  they  would  have  no  ground  for  the 
application,  inasmuch  as  they  are  not  taken  by  surprise,  by 
any  thing  contained  in  the  answer.  She  has  not  insisted  on 
any  right  to  which  she  was  not  properly  entitled;  there  was, 
therefore,  no  ground  for  the  injunction,  and  the  plaintiffs  ought 
not  to  have  made  the  application. 

Dissolve  the  wjunction,  with  costs. 


1834. 

Nor,  26,  29. 

Hearing. 

1835. 
July  11,  13. 

[82] 


PRICE  V,  ASSHETON. 

(Motion,   1  Y.  &  C.  82-93;    hearing:,  441-^14;    S.  C.   4   L.   J.  (N.  S.) 

Ex.  Eq.  3.) 

Where  an  agreement  to  renew  a  lease  contains  no  stipulation  as  to  the 
term  of  its  duration,  it  is  implied  that  the  new  lease  shall  be  of  the  same 
duration  as  the  old. 

One  having  a  power  to  lease  at  the  most  improved  rent  agrees  to 
grant  a  lease  at  a  rent  to  be  estimated  at  a  fair  valuation,  without  refer- 
ence to  improvements  made  by  the  lessee,  but  these  improvements  are 
deemed  part  of  the  consideration  for  the  lease.  Quare  whether  such 
a  lease  is  consistent  with  the  terms  of  the  power  ? 

Bill  for  specific  performance  of  an  agreement  to  renew  a  lease, 
dismissed ;  the  agreement  being  too  vague  and  uncertain  to  be  executed 
by  the  Court. 

The  insolvency  of  the  intended  lessee  is  a  good  ground  of  objection  to 
a  bill  brought  by  him  for  the  specific  performance  of  a  contract  to 
renew  a  lease. 

The  plaintiff  was  lessee  of  two  houses,  one  situate  in  Cannon 
Street,  the  other  in  St.  Lawrence  Pountney  Lane,  under  two 
leases  for  twenty-one  years,  each  dated  the  13th  November, 
1812,  originally  granted  to  one  Atkinson.  In  the  year  1816, 
the   defendant,  Wilham   Assheton,  by  virtue   of  his   marriage 
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aettlement,  became  tenant  for  life  of  the  premises,  with  a  power        Prick 
to  lease  for  thirty-one  years,  at  the  most  improved  rent.     The     assheton. 
leases  held  by  the  plaintiff  having  nearly  expired,  the  present  bill 
was  filed  by  him  for  the  specific  performance  of  an  alleged  agree- 
ment by  the  defendant  to  renew  these  leases,  and  for  an  injunction 
to  restrain  two  actions  of  ejectment.     The  bill  alleged,  that  in  the 
year  1822  the  plaintiff  applied  to  the  defendant  for  a  reduction 
of  his  rent,  or  that  he  might   be  permitted   to  make   certain 
alterations,  in   order  to  enable  him  to   underlet  part  of   the 
premises.     That,  in  consequence  of  this  proposal,  the  defendant 
sent  a  surveyor  to  the  premises,  ta  ascertain  the  nature  of  the 
improvements   proposed;  but  he   subsequently  wrote  a  letter, 
observing  that  the  alterations  would  be  of  no  ultimate  advantage 
to  him,  and  declining  to  grant  an  extension  of  the  term.     That 
the  plaintiff  then  wrote  a  letter  to  the  defendant,  containing  a 
farther  explanation  of  the  proposed  alterations;  and  that  the 
defendant,  on  the  10th  June,  1823,  called  on  the  plaintiff,  when 
the   plaintiff  explained  to  him  the  alterations  he  intended  to 
make,  and  the  probable  costs.     That  at  this  interview  the  defen- 
dant declined  to  reduce  the  rents,  but  agreed  to  grant  a  new 
lease  of  the  two  houses  and  premises  for  the  further  term  of 
twenty -one  years,  to  commence  from  the  expiration  of  the  leases 
before  mentioned,  at  such  *rents  as  the  premises  should  upon  a        [  *83  ] 
fair  valuation  be  worth  at  the  expiration  of  the  leases ;  but  not 
to  exceed  the  former  rents,  noi^  calculating  any  thing  by  reason 
of  the  improvements ;  and  that,  upon  such  occasion,  the  defen- 
dant promised  to  the  plaintiff  to  sign  an  agreement  in  writing,  to 
the  effect  of  the  verbal  agreement,  and  to  forward   it   to   the 
plaintiff  next  day.     The  bill  then  alleged,  that,  in  consequence 
of  the  defendant's  promise  at  this  interview,  he,  on  the  following 
day,  wrote  and  sent  to  the  plaintiff  the  following  letter,  dated 
11th  Jmie,  1823 : 

"  Sib, — From  the  conference  we  had  yesterday  relative  to  the 
houses  which  you  have  an  unexpired  lease  of,  in  Cannon  Street 
and  Lawrence  Pountney  Lane,  it  seems  you  are  desirous  of 
altering  the  premises  in  Cannon  Street,  so  as  to  enable  you  to 
carry  on  your  professional  engagements  with  more  advantage ; 
and  to  make  which  alteration,  you  inform  me,  will  not  cost  less 
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Price  than  2802.  or  8002.  Under  this  supposition,  I  wish  you  to  onder- 
AssHBTON.  stand  that,  at  the  expiration  of  the  lease  granted  to  Mr.  Atkinson, 
I  shall  not  demand  a  higher  rent  of  you  than  is  at  present  paid ; 
and  moreover,  if  at  that  time  it  should  be  considered,  upon  a  fair 
valuation,  that  the  premises  are  not  worth  the  rent  that  they  are 
now  let  for,  I  should  not  object  to  grant  you  a  lease  at  a  reduced 
rent,  not  taking  advantage  of  such  improvements  made  by  you 
from  this  time.  I  must,  however,  beg  to  observe,  it  has  fre- 
quently occurred  that  Mr.  Gell  has  written  to  me  respecting  the 
difficulty  of  obtaining  the  rent  at  the  time  usually  paid  by  Mr. 
Atkinson,  though  never  demanded  till  some  time  after  it  became 
due.  I  shall,  therefore,  under  this  arrangement  between  us, 
expect  that  all  the  covenants  of  Mr.  Atkinson's  lease  will  be  more 
strictly  attended  to.  Hoping  this  will  meet  your  views  on  the 
subject,  I  remain.  Sir,  your  obedient,  humble  servant, 

"  Wm.  Assheton,  jun." 

f  s^  ]  The  bill  further  alleged  that  the  plaintiff,  not  considering  the 

defendant's  letter  sufficiently  explanatory  as  to  both  the  houses, 
he,  on  the  18th  of  June,  sent  to  the  defendant  the  following  letter : 

"  Cannon  Street,  18th  June,  1828. 

**  Sir, — I  received  your  letter  of  the  11th,  for  which  I  beg  to 
return  you  my  best  thanks.  I  perceive  you  only  mention  altera- 
tions in  Cannon  Street,  whereas  I  stated  to  you  that  part  of  them 
were  to  the  house  at  the  corner  of  Lawrence  Pountney  Lane  (the 
front  windows,  &c.),  both  of  which  houses  communicate  together 
in  part  by  an  opening  through  the  party  wall.  You  will  much 
oblige  me,  therefore,  by  dropping  me  a  line  explanatory  of  this, 
stating  whether  you  intend  to  include  in  the  sum  mentioned 
the  alterations  and  improvements  of  both  houses,  as  well  as  the 
renewal  of  both  leases,  on  the  terms  you  mentioned.  I  am.  Sir, 
your  most  obedient, 

**  E.  Assheton,  Esq.  **  R.  Price." 

In  answer  to  which,  the  bill  stated  that  the  plaintiff  received 
the  following  letter : 

"  2,  Keppbl  Street,  June  18th,  1828. 

**  Sir, — The  alterations  you  mentioned  to  me  it  was  your  wish 
and  intention  to  make,  included  those  both   of  the  house  in 
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Cannon  Street  and  Lawrence  Pountney  Lane,  and  of  course  my        Pbiob 
intention  of  granting  a  lease  to  you  would  apply  equally  to  both     asshbton. 
houses.     I  am.  Sir,  your  obedient  humble  servant, 

"  Wm.  Asshbton,  jun." 

After  stating  the  foregoing  correspondence,  the  bill  contained 
this  averment :  *^  And  the  said  letters  so  written  by  said  defen- 
dant, Wm.  Assheton,  were  and  contained  a  complete  binding 
agreement  on  the  part  of  the  said  defendant  for  the  said  renewal  of 
said  leases  to  plaintiflf."  *The  bill  then  alleged  that  the  plaintiff,  [  'ss  ] 
relying  on  the  said  agreement  being  duly  performed  on  the  part 
of  the  defendant,  immediately  commenced  making  the  altera- 
tions ;  that  he  greatly  improved  the  premises,  and  expended  in 
snch  alterations  and  improvements  a  sum  of  money  exceeding 
the  sum  of  SOOL,  and  that  he  thereupon  gave  to  the  defendant 
due  notice  of  such  alterations  and  improvements.  That  the 
defendant  afterwards  refused  to  renew  the  leases. 

The  defendant,  by  his  answer,  admitted  the  interview  between 
him  and  the  plaintiff  stated  in  the  bill,  but  denied  that  on  that 
occasion  he  had  promised  to  grant  the  plaintiff  a  new  lease  for 
the  term  of  twenty-one  years,  or  any  other  term.  *  *  He 
said  that  be  had  been  advised  by  his  solicitors,  that  he  could  not, 
consistently  with  his  power  of  leasing,  grant  a  new  lease,  pur- 
suant to  his  letter  of  the  11th  of  June,  1823.  He  stated,  that 
neither  he  nor  his  solicitors  had  received  any  regular  notice  of 
the  alterations,  though  he  believed  the  plaintiff  had  mentioned 
them  to  his  solicitors.  He  believed  the  alterations  were  slight, 
and  that,  so  far  from  being  beneficial,  they  had  greatly  injured 
the  premises.  He  denied  that  the  plaintiff  had  paid  all  the  rent 
due  in  respect  of  the  said  leases ;  allegmg,  on  the  contrary,  that 
the  plaintiff  had  been  very  irregular  in  his  payments,  and  that 
in  July,  1827,  the  rent  was  obliged  to  be  raised  by  distress,  and 
that  the  rent  due  at  Michaelmas  last  was  still  unpaid.  He  then 
alleged,  that,  in  1828,  the  plaintiff  had  been  discharged  under  the 
Insolvent  Act ;  that  no  mention  was  made  in  his  schedule  of  the 
a^eement  or  contract  of  which  he  now  sought  the  ^specific  per-  [  *&6  ] 
formance;  but  that,  on  the  contrary,  he  had  stated  in  his  schedule, 
and  sworn  before  the  Commissioners,  that  he  had  assigned  all 
his  interest  in  the  premises  to  his  mother,  Margaret  Price,  for 
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Pmob        certain  Bums  of  money,  which  she  had   advanced  to   him  at 

AfiSHiiTON.     different  times,  for  the  purposes  of  his  business.     He  submitted, 

that,  if  the  agreement  was  such  as  this  Court  would  execute,  the 

assignees  under  the  Lisolvent  Act  ought  to  be  made  parties  to 

the  suit. 

An  injunction  nisi  having  been  obtained  to  stay  the  proceedings 
at  law, 

Mr.  Simpkinson  and  Mr.  Rogers  now  shewed  cause  against 
dissolving  the  injunction : 

*  *  By  the  terms  of  the  agreement,  the  lease  was  to  be 
renewed  or  the  rent  ascertained  at  a  "fair  valuation."  This 
expression  is  not  too  vague  for  the  Court  to  act  upon  in  decreeing 
a  specific  performance  :  [Gaskarth  v.  Lord  Lowther  (i),  Milnes  v. 

[  87  ]  Gery  (2).]  But,  independently  of  any  dispute  as  to  the  wording 
of  the  agreement,  there  is  in  this  case  evidence  of  part  perform- 
ance. *  *  There  was  clearly  an  agreement  between  the 
parties,  and  on  the  strength  of  it  the  plaintiflf  laid  out  his  money. 
The  only  thing  which  can  reasonably  be  contended  against  the 
agreement  is,  that  the  term  for  which  it  is  made  is  not  distinctly 
stated  in  the  written  part  of  it.  But  in  Hyde  v.  Skinner  (3),  tho 
lessor  covenanted  to  renew  the  lease,  at  the  request  of  the  lessee, 
within  the  term ;  the  lessee  did  not  request,  but  his  executors 

[  'ss  ]  requested,  *  within  the  term  ;  and  Lord  Macclesfield  compelled 
the  lessor  to  renew  [for  twenty-one  years,  or  for  any  lesser  term, 
as  the  plaintiflf  should  elect]. 

[  89  ]  Mr.  James,  contra  : 

The  *  *  letters  contain  no  promise  on  the  part  of  the 
defendant  to  renew  the  former  lease,  but  to  grant  a  new  lease,  to 
be  at  a  new  and  reduced  rent.  All  the  argument,  therefore, 
derived  from  the  case  of  Hyde  v.  Skinner,  is  superfluous.  [Harnett 
[  90  ]  V.  Yielding  (4)]  decides  that  equity  will  not  decree  specific  per- 
formance against  a  party  not  competent  to  execute.  Now,  it  is 
inconsistent  with  the  defendant's  power  of  leasing  to  grant  a 
lease  upon  the  terms  demanded  by  the  plaintiflf. 

(1)  8  E.  E.  310  (12  Ves.  107).  observation  of  Lord  Hahdwicke  on 

(2)  9  E.  E.  307  (14  Ves.  400).  this  case,  3  Atk.  88. 

(3)  2    P.    Wms.    196.     See    the         (4)  9  E.  E.  98  (2  Sch.  &  Lef.  549). 
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(Thb  Lord  Chief  Baron  :  The  defendant  says  in  his  letter —  price 
'*  1  should  not  object  to  grant  you  a  lease  at  a  reduced  rent,  not  assheton. 
taking  advantage  of  such  improvements  made  by  you  from  this 
time."  It  may  be  a  question  whether  taking  the  rent  without 
reference  to  the  improvements  is  not  inconsistent  with  the  power. 
If  it  be  worth  the  tenant's  while  to  pay  rent,  and  also  to  make 
improvements,  it  shews  that  the  rent  taken  by  the  landlord  is 
not  (according  to  the  terms  of  the  power)  the  most  improved  rent.) 

Lastly,  the  insolvency  of  the  plaintiff  will  prevent  his  receiving 
the  assistance  of  a  court  of  equity  :  Buckland  v.  Hall  (i),  Crosbie 
V.  Tooke  (2),  Morgan  v.  Rhodes  (3).     *     * 

(The  Lord  Chief  Baron  :   Suppose  a  man  is  insolvent,  and         [  91  ] 
five  or  six  years  afterwards  is  in  affluent  circumstances,  will 
that  bar  him  of  the  relief  sought  by  this  bill  ?) 

It  is  apprehended  it  would.  But,  at  all  events,  the  circum- 
stances of  this  plaintiff  in  1834  are  not  better  than  they  were 
in  1828.  The  defendant  has  several  times  distrained  for  rent, 
and  the  Michaelmas  rent  is  now  due:  these  are  breaches  of 
covenant  which  will  prevent  the  Court  from  continuing  the 
injunction,  or  enforcing  the  agreement  for  the  new  lease: 
Thompson  v.  Gnyon  (4). 

The  Lord  Chief  Baron  :  Nov,  29. 

This  is  a  bill  filed  for  the  specific  performance  of  an  agree- 
ment for  the  renewal  of  a  lease,  and  the  question  is,  whether 
the  injunction  shall  be  dissolved,  and  the  possession  in 
consequence  changed;  or  whether  the  injunction  shall  be 
continued  to  the  hearing.  It  appears,  on  the  pleadings,  that 
an  agreement  for  a  lease  was  entered  into  between  the  parties, 
and  a  certain  sum  of  money  was  stipulated  to  be  laid  out  in 
repairs  on  the  premises;  and  it  appears,  from  certain  letters, 
that,  in  consideration  of  the  sum  to  be  laid  out,  some  further 
lease  of  the  same  description  should  be  granted.     But  then  it  is 

(1)  7  B.  B.  1  (8  Ves.  92).  (3)  36  E.  E.  345  (I  My.  &  K.  43o). 

(2)  36  B.  B.  342  (1  My.  ft  K.  431).  (4)  35  E.  E.  119  (5  Sim.  65). 
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Pbick        objected,  that  the  injunction  must  be  dissolved,  because  it  does 

AssHETox.    not  appear  what  are  to  be  the  terms  of  the  intended  lease, 

particularly  the  terms  in  point  of  duration.     Now,  in  looking  to 

the  pleadings,  there  appears  to  me  to  be  evidence  to  shew  that 

[  '02  1  the  lease  agreed  to  be  given  was  *intended  to  be  a  renewed 
lease ;  that  13,  a  renewal  of  the  old  lease ;  and,  therefore,  in 
point  of  duration,  coinciding  with  the  former  lease.  The 
evidence  is  not  conclusive,  but  there  is  evidence  arising  out  of 
the  correspondence  between  the  parties.  In  the  first  place, 
it  is  not  probable  if  a  party  stipulate  to  lay  out  a  sum  of  money, 
and  a  lease  is  to  be  granted  in  consideration  of  such  sum,  that 
some  understanding  should  not  take  place  as  to  the  extent  and 
duration  of  this  new  interest.  But  it  further  appears,  that 
a  letter  was  written  by  the  plaintiff  to  the  defendant,  dated 
the  18th  of  June,  1828,  in  which  the  plaintiff  speaks  of  the 
intended  renewal.  An  answer  is  returned  to  this  letter  by 
the  defendant,  and  he  does  not  object  that  he  never  intended  a 
renewal,  but  adverts  to  other  topics.  This,  therefore,  is  evidence 
that  it  was  intended  to  be  a  renewed  lease ;  that  is  to  say, 
a  lease  of  the  same  duration  as  the  former  lease.  In  addition, 
reference  was  continually  made  to  the  covenants  of  the  former 
lease,  and  Messrs.  Baker  and  Hodgson,  the  solicitors  of  the 
defendant,  were  requested  to  take  measures  for  granting  a  new 
lease.  They  do  not  object  to  that  mode  of  putting  the  case,  but 
say  that  it  is  premature  to  enter  into  the  consideration  of  a  new 
lease  until  the  expiration  of  the  former.  I  cannot  say  that  this 
is  not  evidence  leading  to  the  conclusion  that  it  was  intended 
there  should  be  a  renewal  of  the  former  lease ;  I  cannot,  there- 
fore, on  this  objection,  at  least,  consider  myself  justified  in 
dissolving  the  injunction. 

But  then  it  is  said  that  the  lease  agreed  to  be  granted  was 
inconsistent  with  the  power  of  leasing  in  the  lessor.  Now  that 
power,  as  I  find  it  set  out  in  the  answer,  is  a  power  to  lease  for 
thirty-one  years  ;  but  the  intended  lease  was  only  for  twenty-one 
years  :  therefore,  as  far  as  concerns  the  duration,  it  was  within 
the  terms  of  the  power.  But  it  is  said  that,  according  to  the 
power,  the  best  improved  rent  is  to  be  reserved ;  while,  according 
to  the  stipulations  in  the  agreement,  the  rent  was  to  be  fixed  by 
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valuers  *at  a  fair  valuation,  with  reference  to  the  improvements        pbice 

to  be  made,  and  the  rent  was  in  no  event  to  exceed  the  rent  paid     asshetox. 

under  the  former  lease.     Now,  if,  at  the  time  of  valuation,  the       [  *93  ] 

new  rent  should  be  less  than  the  rent  originally  stipulated  to  be 

paid,  then  it  would  not  be  the  best  improved  rent ;  but  this  state 

of  things  must  depend  upon  the  valuation.     This,  therefore,  is 

not  an  argument  which  can  be  used  in  support  of  the  motion  for 

dissolving  the  injunction.     But  then  another  question  of  some 

nicetj'  arises,  namely,  whether,  although  money  was  to  be  laid 

out  by  the  plaintiff,  and  the  rent  to  be  estimated  by  the  valuers, 

without  reference  to  the  money  so  to  be  laid  out,  that  is  within 

the  terms  of   the  power?    That  may  be  a  question  of   some 

nicety,  to  be  decided  on  the  hearing  of  the  case,  when  the  terms 

of  the  power   are   before  the   Court.     Prima  facie,  a  rent  so 

reserved  is  not  an  improved  rent;  but  here  it  was  stipulated 

that  the    improvements   should   be   made   by    the    tenant,   in 

consideration  of   the  new  lease.      It  is  difficult,  therefore,  to 

say,  whether  that  can  be  considered  as  an  infringement  of  the 

power. 

Then  there  is  this  further  objection,  namely,  the  insolvency 
of  the  plaintiff,  or  rather  his  discharge  under  the  Insolvent 
Debtors'  Act ;  but  it  appears  that  his  discharge  took  place  seven 
years  ago,  and  there  is  nothing  in  the  answer  which  shews  that 
the  debts  have  not  all  been  discharged.  That,  therefore,  cannot 
be  urged  as  an  objection  in  this  stage  of  the  cause.  There  are 
other  objections  arising  out  of  former  breaches  of  covenants 
in  the  existing  lease,  and  neglect  and  delay  in  the  payment 
o!  rent.  It  is  unnecessary,  however,  to  enter  into  this  part 
of  the  defence  ;  I  have  considered  it  with  attention,  and  am  of 
opinion,  that  those  objections  would  not  justify  me  in  dissolving 
the  injunction. 


This  cause  coming  on  for  hearing,  was  argued  by  Mr.  Simjykin-         1835. 
son  and  Mr.  Rogers,  for  the  plaintiff;  and  Mr.  Twiss,  Mr.  Jamen,    •^"^y^i'  ^•^- 
and  Mr.  Stuart,  for  the  defendant.  [  441  ] 

[The  same  authorities  were  cited  and  arguments  put  forward 
as  on  the  former  occasi  ai.] 
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Price  At  the  close  of  the  argument,  judgment  was  given  by 

r. 
ASSHBTON. 

r  ^^2  1       Alderson,  B.  : 

Several  points  nave  been  made  in  the  course  of  the  argument, 
upon  the  question  whether  or  not  a  specific  performance  ought 
to  be  granted  of  what  is  called  by  the  plaintiff  in  this  suit  an 
agreement  for  renewing  a  lease.  It  is  not  my  intention  to  go 
through  all  the  objections  which  have  been  raised  against  the 
plaintiff's  claim ;  but  it  seems  to  me  that,  upon  two  of  them, 
I  ought  not  to  make  a  decree  for  specific  performance  in  this 
case.  In  order  to  lay  a  foundation  for  such  a  decree,  some 
definite  agreement  must  be  proved  to  the  satisfaction  of  the 
Court.  Agreements  of  this  sort  are  certainly  not  treated  in 
the  same  manner  in  equity  as  at  law,  so  far  as  regards  the 
evidence  required  to  shew  what  is  or  what  is  not  a  breach  of 
them  ;  as,  for  instance,  in  the  case  where  time  is  not  considered 
of  the  essence  of  the  contract  in  equity,  it  being  always 
considered  so  at  law.  But  here,  as  it  appears  to  me,  the 
diflSculty  is  to  find  out  what  was  the  definite  agreement  between 
the  parties ;  and  if  I  do  not  find  upon  the  pleadings  or  the 
evidence  some  agreement  to  be  executed,  I  cannot  decree  a 
specific  performance.  Now  in  this  case  there  is  a  total  failure 
of  any  parol  evidence.  In  consequence  of  the  death  of  one  of 
the  witnesses,  the  plaintiff  is  not  able  to  give  evidence  of  the 
arrangement  between  the  parties  to  which  the  letter  of  the  11th 
of  June  is  supposed  to  have  reference.  The  Court,  therefore, 
can  only  look  at  the  letters  to  ascertain  the  terms  of  the 
agreement. 

Now  it  appears  from  the  letter  of  the  11th  of  June,  that  there 
had  been  a  previous  conference  between  the  parties,  which 
[  ♦44M  ]  probably  was  for  the  purpose  of  allowing  the  lessee  '^^to  make 
alterations  in  the  property  which  otherwise  he  would  not  be 
permitted  to  make.  The  defendant  then  states  that  the  proposed 
alterations  would  cost  not  less  than  2S0L  or  300Z. ;  and  then 
he  says,  **  under  that  supposition  I  wish  you  to  understand,  that 
at  the  expiration  of  the  lease  granted  to  Mr.  Atkinson,  I  shall 
not  demand  a  higher  rent  of  you  than  is  at  present  paid."  The 
agreement,  therefore,  upon  that  point  simply  is,  that  if   the 
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alterations  were  made  by  the  lessee  within  the  term,  the  lessor       Pbick 
vrould  permit  him  to  occupy  the  premises  afterwards,  without     absheton. 
demanding  additional  rent;   that  he  would  not,  in  short,  on 
account  of  those  alterations,  raise  the  market  price  of  a  lease 
of  the  premises. 

The  defendant  then  says,  '^  If  at  that  time  it  should  be  con- 
sidered, upon  a  fair  valuation,  that  the  premises  are  not  Worth 
the  rent  they  now  let  for,  I  should  not  object  to  grant  you  a 
lease  at  a  reduced  rent,  not  taking  advantage  of  such  improve- 
ments made  by  you  from  this  time."  This  is  that  part  of 
the  letter  which  is  supposed  to  discover  an  agreement  between 
the  parties  for  a  fresh  lease ;  and  this  I  am  to  suppose  to  be  for 
twenty-one  years,  at  a  reduced  rent,  to  be  ascertained  from 
various  calculations,  which  the  Court  is  to  make  the  subject  of 
a  decree.  It  seems  to  me,  that  this  is  infinitely  too  vague  for 
the  Court  to  act  upon.  I  doubt  whether  the  calculation  could 
be  made.  The  existing  lease  would  not  expire  till  ten  years 
after  the  letter  was  written,  and  all  that  the  defendant  appears 
to  say  is  this — "  If  you  trust  me,  I  will  not  hurt  you;  and  at 
the  end  of  the  term,  I  will,  under  certain  circumstances,  allow 
vou  to  remain,  and  will  not  raise  the  rent,  if  you  are  a  good 
tenant  in  the  interim."  That  is  not  an  agreement  of  which 
the  specific  performance  can  be  decreed.  If  there  is  not  a 
distinct  contract  between  the  parties  that  one  shall  do  certain 
acts  on  his  part  on  condition  that  the  other  shall  do  certain 
acts  on  his  part,  the  Court  cannot  make  a  decree  for  specific 
performance. 

Then  follows  the  letter  of  the  plaintiff,  dated  the  13th  of  June,  [  444  J 
and  the  answer  to  that  letter  leaves  the  understanding  between 
the  parties  still  more  vague ;  at  all  events,  it  seems  to  me  to  leave 
the  parties  exactly  where  they  were.  The  defendant,  in  eflfect, 
says,  "  You  may  safely  lay  out  your  money  in  the  premises;  you 
are  in  the  hands  of  a  safe  man,  and  I  shall  not  disturb  you  if 
you  conduct  yourself  as  a  good  tenant  in  the  meantime."  In  fact, 
the  parties  made  their  agreement  without  reference  to  all  the 
circumstances  that  might  happen:  the  agreement  also  refers 
to  future  circumstances.  If  it  be  considered  that  their  real 
intention  was,  that  the  renewal  of  the  lease  should  depend  upon 
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Price        the  subsequent  conduct  of  Price,  of  which  Assheton  was  to  be 

AssHirroN.    the    judge,    the    arrangement    between    them    becomes    more 

intelligible.      But  how  is  the  Court  to  execute  an  agreement 

in  which  no  time  and  no  rent  are  stipulated  for  ;  but  on  the 

contrary,  where  time  and  rent  are  left  to  future  regulation  ? 

The  other  objection  which  has  been  raised  to  the  plaintiff's 

claim  is  his  insolvency.      It  is  admitted  to  be  discretionary  with 

the  Court,  whether  it  will  accede  to  an  application  of  this  sort 

made   by   an   insolvent  debtor;    and   that  the  Court  will  not 

compel  a  landlord  to  take  an  insolvent  party  as  his  lessee.    It 

appears  to  me,  that  the  insolvency  of  the  plaintiff  is  well  made 

out,  and  that  the  copies  of   the  documents  which  have  been 

produced,  are  sufficient  evidence  of   that  fact  under  the  19th 

section  of  the  statute,  without  reference  to  the  76th.     The  bill 

must  be 

Dismissed,  with  costs. 


J^^f\^  .     SPAEKE  ?•.  MONTEIOU. 

I^ecX  23.  (1  Y.  &  C.  103-110.) 

[  103  ]  Where  a  defendant  appears  to  be  a  bare  trustee  for  the  plaintiff,  and 

offers  no  explanation  to  the  contrary,  the  Court  will  coini>el  the  pi"o- 
duction  of 'deeds  and  documents  admitted,  by  his  answer,  to  be  in  his 
possession. 

The  more  circumstance  of  a  defendant  incorporating  a  deed  in  his 
answer,  whether  by  referring  to  the  schedule  or  otherwise,  is  not  a 
ground  for  compelling  its  production,  if  in  other  respects  such  com- 
pulsion would  bo  inequitable. 

In  this  case  two  motions  were  made  for  the  production  of  deeds 
and  papers  admitted  by  the  answers  of  the  defendants  Montriou 
and  Carv'ick  respectively.  The  application  in  each  case  was, 
that  the  defendant  may  be  ordered  to  leave  in  the  hands  of 
his  clerk  in  Court  the  several  deeds,  documents,  papers,  and 
writings,  admitted  by  his  several  answers  filed  in  this  cause, 
or  the  schedules  thereto  respectively,  to  be  in  his  possession, 
custody,  or  power,  and  particularly  certain  indentures,  &c. ; 
and  that  the  said  several  deeds,  Sic,  may  be  produced  at  the 
hearing  of  this  cause,  or  that  the  said  defendant  may  be  ordered 
to  produce  the  said   several   deeds,  d-c.  to  the  said  plaintiff's 
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solicitors,  and  to  the  examiner,  for  the  purpose  of  proving  the       spabkb 
same,  and  at  the  hearing  of  this  cause.  Moxtbiou. 

According  to  the  statement  in  the  bill,  Kichard  Moore  "was  [  •104  ] 
indebted  to  Peter  Firmin  in  the  sum  of  1,200Z.,  secured  by  a 
judgment  entered  up  in  Trinity  Term,  1806.  In  1810,  Moore 
mortgaged  certain  real  estates  to  Ezekiel  Sparke,  for  1,200Z. 
Afterwards,  Moore  contracted  to  sell  other  estates,  of  very 
considerable  extent  and  value,  to  W.  L.  Ogden,  for  which  Ogden 
was  to  pay  a  large  deposit.  *  Ogden  declining  to  pay  the  deposit 
without  some  security,  Sparke,  who  was  a  friend  of  Moore, 
assigned  his  mortgage  to  Ogden  for  that  purpose,  under  an 
agreement  that  when  the  purchase  was  completed,  the  security 
should  be  re-assigned.  The  deposit  was  accordingly  paid. 
Ogden  afterwards  granted  an  annuity  to  one  Allen,  and  assigned 
Sparke*s  mortgage  to  secure  the  annuity.  Allen  assigned  to  the 
defendant  Carviek.  In  the  meantime  Sparke  had  obtained  an 
assignment  of  Firmin's  judgment.  Before  the  completion  of  the 
contract  for  the  sale  of  the  real  property,  Ogden  died,  and  all 
the  interest  of  Moore  in  the  premises  was  conveyed  to  the 
defendant  Montriou  upon  trust,  to  carry  the  contract  into 
execution  with  Ogden's  representatives,  or  abandon  it  upon 
their  receiving  the  difference  of  the  purchase-money.  Montriou 
entered  into  an  agreement  with  Ogden's  representatives  to 
rescind  the  contract,  which  was  done.  Moore  and  Sparke  both 
died.  Moore's  real  estates  were  purchased  by  Hart  Logan. 
The  bill  was  tiled  by  the  widow  and  personal  representative  of 
Sparke  against  the  defendants  Montriou  and  Carviek,  Willoughby 
Moore,  the  son  and  heir-at-law  of  Moore,  and  Hart  Logan ; 
praying  for  the  benefit  of  the  judgment,  and  of  Sparke's  mort- 
gage deed ;  that  Carvick's  annuity  might  be  paid  off  out  of  the 
purchase-money  due  from  Hart  Logan ;  that  the  lands  covered 
with  Sparke's  mortgage  might  be  reconveyed  as  a  security  for 
his  mortgage  money ;  for  an  account  of  what  was  due  to  him 
for  principal  and  interest ;  and  payment  of  his  debt. 

Mr.  Wakefield  now  moved  for  the  production  of  the  *deeds       [  •105  ] 
by  the  defendant  Montriou,  observing  that  Montriou  w-as  a  trustee 
for  the  plaintifi'.      The  application  was  made  in  the  alternative ; 
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8PABKE       either  that  the  deeds  might  be  produced  at  the  hearing,  or  that 
MoKTRiou.    they  might  be  produced  before  the  examiner,  for  the  purpose  of 
being  proved.      Proof  of  the  deeds  was  what  the  plaintiff  mainly 
required. 

Mr.  0.  Andcrdoiiy  contra  : 
[The  deeds  are  the  title  deeds  of  the  defendant  himself.] 
Suppose  one  party  states  certain  deeds  as  part  of  his  own  case, 
is  the  other  party  entitled  to  their  production  upon  the  mere 
allegation  that  the  former  party  is  a  trustee  ? 

Mr,  Wakefield,  in  reply : 
Moore  was  a  trustee  for  Sparke  to  the  extent  of  Sparke's 
mortgage ;  and  Moore's  interest  l)eing  now  vested  in  Montriou, 
[  106  ]  the  latter  is  a  trustee  for  the  plaintiff.  *  *  It  depends  on 
whether  the  deeds  are  by  reference  incorporated  with  the  answer, 
and  made  part  of  it.  Here  the  deeds  are  sufficiently  incor- 
porated with  the  answer.  Those  of  the  11th  and  12th  February, 
1811,  the  conveyance  to  Ogden,  are  set  out  and  referred  to 
in  these  terms :  **  As  by  the  said  indentures,  reference  being 
thereunto  had,  will  more  fully  and  at  large  appear."  The 
conveyance  to  Montriou,  and  otlier  deeds,  are  comprised  in 
the  schedule ;  and  the  schedule  is  expressly  referred  to  in  the 
answer.  The  answers  shew  that  the  plaintiff  has  an  interest  in 
those  deeds ;  and  the  Court  will  not  presume  that  the  defendant 
has  inserted  in  bis  schedule  deeds  in  which  the  plaintiff  has  no 
interest.     *     *     * 

The  Lord  Chief  Baron  was  of  opinion  that  the  defendant 
had  by  his  reference  to  the  deeds  made  them  part  of  his  answer, 
and  that  he  was  prima  facie  bound  to  produce  them.  There 
might  be  reasons  for  not  producing  them;  but  if  so,  it  was 
incumbent  on  the  defendant  to  shew  what  those  reasons  were. 

The  order  made  was  that  the  defendant  Monti'iou  should 
furnish  the  plaintiff's  solicitors  with  the  names,  descriptions, 
and  residences,  of  the  attesting  witnesses  to  the  deeds,  and  that 
the  deeds  should  be  produced  before  tlie  examiner  to  be  proved, 
and  at  the  hearin^r  of  the  cause. 
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Ex    PABTE    NORTHWICK,    In   the    Matter    of    the        i834. 
LONDON      AND      BIRMINGHAM      RAILWAY      ^—' 
COMPANY  (1).  f  ^^^  ^ 

(1  Y.  &  C.  166—168.) 

Where  an  Act  of  Parliament  establishing  a  railway  company,  authorized 
the  Company  to  purchase  lands  of  corporations,  tenants  for  life,  &c.,  and 
directed  that  the  purchase-money  should  be  applied  in  the  redemption 
of  the  land-tax  upon  other  parts  of  the  property  unsold :  Held,  that 
a  tenant  for  life,  who  had  redeemed  the  land-tax  before  the  passing 
of  the  Act,  might  reimburse  himself  out  of  the  proceeds  of  the  lands 
purchased  of  him  by  the  Company. 

The  costs  of  an  application  to  the  Court  under  such  an  Act  of 
Parliament,  to  have  the  purchase-money  applied  in  the  redemption 
of  the  land-tax,  will  be  allowed  against  the  Company,  although  the  Act 
only  makes  an  express  provision  for  such  costs  in  cases  where  the  money 
is  to  be  laid  out  in  the  purchase  of  lands  to  be  settled  to  the  like  uses. 

The  petitioner,  Lord  Northwick,  was  tenant  for  life,  under 
certain  settlements,  of  considerable  estates  in  the  parish  of 
Harrow.  In  the  years  1806,  1808,  and  1812,  he  redeemed  the 
land-tax  upon  several  portions  of  these  estates,  and  the  aggre- 
gate amount  of  the  several  sums  paid  for  the  redemption  was 
1,124/.  16«.  Id. 

By  the  3  Will.  IV.  c.  xxxvi.,  the  London  and  Birmingham 
Railway  Company  are  empowered  to  purchase  lands  for  that 
undertaking,  of  corporations,  tenants  for  life,  tenants  in  tail,  &c. 
The  word  "  lands,"  by  the  terms  of  the  Act,  includes  **  tenements 
and  hereditaments." 

Under  the  40th  section  of  the  Act,  the  money  to  be  paid  for 
the  purchase  of  any  land  of  any  corporation,  tenant  for  life,  &c., 
shall,  if  it  exceed  200/.,  be  paid  into  the  Bank  of  England,  in 
the  name  and  with  the  privity  of  the  Accountant- General  of 
the  Court  of  Exchequer,  according  to  the  provisions  of  the  stat. 
1  Geo.  IV.  c.  35 ;  there  to  remain  until  the  same  shall,  by  order 
made  upon  petition  in  the  Court  of  Exchequer,  be  applied  either 
in  the  purchase  or  redemption  of  the  land-tax,  or  in  the  discharge 
of  any  debt  or  other  incumbrance  affecting  the  said  lands,  or 
affecting  other  lands  standing  settled  to  the  same  uses  ;  or  until 

(1)  In  re  Ikthlnn  Hospital  (187o)  17  Ch.  D.  378;  44  L.  T.  52.  Ah  to 
Tj.  R  19  Eq.  457,  44  L.  J.  Ch.  406 ;  costs,  see  now  the  Jud.  Act,  1890,  s.  5. 
in  Tt  St.  Katlkarine  Ilosj^ital  (1881)      — O.  A.  S. 
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Ex  part(<      the  same  shall  by  a  like  order  be  laid  out  in  the  purchase  of 

NOKTHWICK 

other  lands  to  be  settled  to  the  like  uses,  as  the  lands  which 
shall  be  so  purchased  stood  settled  or  limited. 

The  41st  section  enacts,  that  where,  by  reason  of  any  disability 
or  incapacity  of  any  party  entitled  to  the  lands  to  be  taken  by 
the  Company,  the  purchase-money  shall  be  required  to  be  paid 
into  the  Bank  of  England,  to  be  applied  in  the  purchase  of  other 
lands  to  be  settled  to  the  like  uses,  it  shall  be  la^vful  for  the 
[  •1G7 1  Court  to  order  the  *expenses  of  such  purchases,  together  with 
the  necessary  costs  and  charges  of  obtaining  such  order,  to  be 
paid  by  the  Company  out  of  the  monies  to  be  received  by  virtue 
of  the  Act, 

The  petition  stated  that  the  petitioner  had  contracted  with  the 
Company  for  the  sale  to  them  of  some  parts,  and  the  enfranchise- 
ment of  other  parts,  of  the  settled  lands ;  and  that  in  pursuance 
of  those  contracts,  and  by  virtue  of  the  Act,  the  Company  had 
paid  into  the  Bank  of  England  two  sums,  amounting  together 
to  l,776i.  17s.  6rf.,  which  were  then  standing  in  the  name  of  the 
Accountant-General.  The  petition  likewise  stated  that  the  sum 
of  1,124Z.  16a.  Id.,  so  paid  for  the  redemption  of  the  land-tax^ 
was  advanced  by  the  petitioner  out  of  his  own  proper  monies ; 
and  he  submitted  that  the  same  having  been  expended  for  the 
benefit  of  the  estates,  he  was  entitled  to  be  repaid  the  amount. 

The  petition  prayed,  that,  out  of  the  said  sum  of  1,776/.  17s.  6d., 
the  Accountant-General  might  be  directed  to  pay  to  the  peti- 
tioner the  sum  of  1,124/.  16s.  Id,,  in  repayment  of  the  sum& 
advanced  and  paid  by  him  for  the  redemption  of  land-tax  on 
2)arts  of  the  said  settled  estates,  as  aforesaid ;  that  he  might  be 
directed  to  pay  the  residue  to  the  Keceiver- General,  for  the  purpose 
of  retleeming  the  land-tax  on  other  parts  of  the  said  estates  ;  and 
that  it  might  be  referred  to  the  Master  to  tax  the  petitioner  his 
costs,  charges,  and  expenses  of  this  application,  and  incidental 
thereto ;  and  that  such  costs,  when  taxed,  might  be  paid  to  the 
petitioner  by  the  said  Company,  &c. 

Mi\  Lovat,  for  the  petition. 

Mr,  Younge,  for  the  Company,  expressed  a  doubt  whether 
the  petitioner  could  claim  to  be  repaid  wha£  he  had  laid  out  in 
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the  redemption  of  the  land-tax  before  the  passing  of  the  Act.  Ex  part* 
If  he  could,  then  another  question  was,  whether,  under  the  terms 
of  the  Act,  the  petitioner  was  entitled  to  *the  costs  of  this  appli- .  [  •168  ] 
cation  ?  Accordmg  to  the  Act,  costs  were  only  to  be  allowed 
when  the  money  was  to  be  laid  out  in  the  purchase  of  lands  to 
be  settled  to  the  like  uses.  Here  the  residue  of  the  money,  after 
repayment  to  the  petitioner,  was  to  be  applied  to  redeem  the 
land-tax  on  other  parts  of  the  estates. 

The  Lord  CmEF  Baron  said  he  thought  the  application  came 
within  the  spirit  of  the  Act,  and  granted  the  petition. 


DEAEE  v.  The  ATTOENEY-GENERAL.  i8:^5. 

/art. 23,24,29. 
(1  Y.  &  C.  197—210.)  Fth.  lU. 

An  information  having  been  filed  by  the  Attorn ey-Gtneral  against  A.,  r  197  "I 
for  an  account  of  his  dealings  and  transactions  with  the  Gk)vemment  as 
an  army  agent,  A.  pleaded  in  bar  of  the  information  a  settled  account, 
by  means  of  certain  clearing  warrants.  This  plea  having  been  over- 
ruled, A.  filed  his  cross  biU  against  the  Attorney  ^General  and  the  Secretary 
at  War,  alleging  that  the  clearing  warrants  have  been  invariably  treated 
as  a  settled  account,  but  that  he  had  only  recently,  and  since  the  plea, 
been  acquainted  with  the  prooeediDgs  at  the  War  Office,  by  which  the 
clearing  warrants  were  rendered  conclusive.  The  bill  then  charging 
that  the  defendants  had  divers  papers,  &c.,  by  which  the  truth  of  the 
several  matters  alleged  would  appear,  prayed  for  a  discovery — ^for  a 
declaration  that  the  clearing  warrants  amounted  to  a  settled  account, 
and  for  a  perpetual  quietus  from  all  proceedings  by  the  defendants.  To 
thie  bill  the  defendants  having  demurred,  on  the  ground  that  they  were 
public  officers,  and  also  for  want  of  equity,  the  demurrer  was  overruled. 

The  plaintiff's  father,  and  afterwards  the  plaintiff  himself  and 
his  father,  as  partners,  were,  many  years  previously  to  1797, 
agents  to  his  Majesty's  regiments  or  troops,  called  the  Dunbarton 
Fencible  Cavalry,  and  the  Lanark  Fencible  Cavalry ;  and  in  such 
character  received  various  large  sums  of  money  from  the 
Government  for  the  pay  of  those  troops. 

In  the  year  1824  an  information  was  filed  by  the  Attorney- 
General  against  the  plaintiff,  under  the  provisions  of  the 
45  Geo.  III.  c.  58,  charging  that  parts  of  such  sums  of  money, 
to  a  considerable  amount^  had  not  been  paid  or  accounted  for 
by  the  plaintiff  or  his  father  to  the  officers  of  the  above-mentioned 
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Deark       troops,  and  that  the  plaintiff  was  a  debtor  to  his  Majesty  for  the 
A.-G.         balance  due  in  respect  thereof;   that  no  settlement  had  ever 
.  been  come  to  between  the  plaintiff  and  his  father/  and  the 
persons  duly  authorized  in  that  behalf  by  his  Majesty,  and  that 
the  plaintiff  had  in  his  custody  divers  books  of  account,  papers, 
writings,  and  documents,  relative  to  the  said  agencies,  by  which 
it  would  appear  what  sums  of  money  had  been  so  received,  and 
what  remained  unaccounted   for,  &c.,  and  praying  for  a  full 
discovery  of  the  matters  aforesaid,  to  enable  his  Majesty  to 
sue  for  and  recover  the  several  sums  of  money  and  balances 
remaining  in  the  plaintiff's  hands,  as  the  surviving  partner  and 
personal  representative  of  his  late  father. 
[  'iQe  ]  To  this  information  the  plaintiff  pleaded  in  bar,  that  *all  the 

said  accounts  were  finally  settled  by  virtue  of  certain  clearing 
warrants,  which  were  made  out  and  signed  by  the  Secretary  at 
War,  and  countersigned  by  the  Lords  of  the  Treasury  for  the 
time  being,  and  issued  by  the  proper  authorities  to  the  plaintiff. 
But  this  plea  was  overruled. 

The  plaintiff  then  filed  the  present  bill,  which  was  in  the 
nature  of  a  cross  bill  to  the  information  against  the  Attorney- 
(rencral  and  Mr.  EUice,  then  Secretary  at  War,  stating  the  usage 
of  the  War  Office  as  to  the  issuing  of  clearing  warrants,  which, 
as  he  alleged,  depended  on  the  strict  investigation  of  the 
accounts,  testified  by  vouchers,  &c.,  delivered  to  the  War  Office ; 
stating  also  nine  different  accounts  which  had  been  settled 
between  the  plaintiff's  father  and  himself  and  the  Government, 
on  the  footing  of  this  usage ;  and  insisting,  that  previous  to  the 
year  1811,  a  clearing  warrant  had  always  been  considered  by  all 
Secretaries  at  War,  and  other  Government  officers  employed  on 
military  accounts,  army  agents,  colonels  of  regiments,  and  all 
other  persons,  as  a  complete  quietus  to  the  agent ;  and  that  no 
other  settlement  was  ever  asked  for  or  considered  to  be  necessary. 

The  bill  then  alleged,  that  though  the  plaintiff  always  knew 
that  a  clearing  warrant,  after  the  same  had  been  adjusted  and 
fully  carried  into  execution,  was,  with  reference  to  all  transac- 
tions of  a  date  prior  to  1811,  a  final  and  settled  account,  and 
invariably  treated  as  such ;  yet  the  plaintiff  did  not  until  very 
recently  become  acquainted  with  the  whole  of  the  proceeclings  at 
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the  War  Office,  Pay  Office,  and  elsewhere,  whereby  such  clearing  Dbabe 
warrant,  when  fully  carried  into  execution,  became  a  full  and  a.-g. 
settled  accouht  for  the  regiments  and  corps,  and  for  the  period 
and  service  to  which  the  same  referred ;  and  not  till  long  after 
it  was  in  the  power  of  the  plaintiff  in  any  manner  effectually  to 
avail  himself  of  his  knowledge  of  such  proceedings  in  his  defence 
to  the  information  aforesaid.  *That  the  Eight  Honourable  C  *109  ] 
Edward  Ellice  is  now  his  Majesty's  Secretary  at  War,  and  as 
such  Secretary  at  War  hath  in  his  custody  or  power  the  whole 
of  the  general  states  or  accounts,  vouchers  or  writings,  so 
delivered  into  the  War  Office  by  the  plaintiff,  or  by  the  plaintiff 
and  his  father  as  aforesaid ;  and  also  the  several  clearing  and 
other  warrants  and  papers  and  writings  relating  thereto  respec- 
tively, by  which,  and  by  other  books  and  documents  now  or  lately 
in  the  custody  or  power  of  the  said  Secretary  at  War,  when 
produced,  the  truth  of  the  several  matters  aforesaid  would  appear ; 
and  which  the  said  defendants  ought  to  produce,  but  which  they 
refuse  to  produce.  That  the  plaintiff  cannot  safely  proceed  in 
his  defence  to  the  said  information  of  his  Majesty's  Attorney- 
General  without  such  production,  and  a  discovery  of  the  whole 
of  the  matters  and  things  connected  therewith  herein  respectively 
set  forth  and  inquired  after. 

The  bill  prayed  that  the  defendants  may  set  forth  a  proper 
list  or  schedule  of  all  such  accounts,  &c.,  delivered  by  the 
plaintiff  and  his  late  father,  or  either  of  them,  into  the  War 
Office  as  such  agents,  from  May,  1794,  to  December,  1797.  And 
also  a  list  or  schedule  of  all  such  clearing  and  other  warrants, 
books  or  book  accounts,  memorandums  and  writings,  which  now 
are,  or  ever  were,  in  the  custody,  possession,  or  power  of  the 
defendants,  or  of  the  Secretary  at  War  for  the  time  being, 
relating  to  the  accounts  of  the  said  two  regiments  and  corps, 
and  for  the  period  aforesaid,  and  otherwise  relating  to  any  of  the 
matters  aforesaid;  and  also  a  list  of  all  writings  and  papers 
which  were  prepared  at  the  War  Office  or  elsewhere,  under  the 
power  or  control  of  the  Secretary  at  War  for  the  time  being,  or 
other  officer  of  the  Government,  relating  to  the  matters  afore- 
said, or  some  and  which  of  them,  distinguishing  which  of  the 
same  are  now  in  the  possession,  custody,  or  power  of  the  said 
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Deare  defendants,  or  either  of  them,  and  may  leave  the  same  in  the 
A.-G.  hands  of  their  clerk  in  Court  *for  the  usual  purposes,  and  may  set 
[  •^oo  ]  forth  what  hath  become  of  such  of  them  as  are  not  now  in  the 
possession,  custody,  or  power  of  the  said  defendants  or  either  of 
them.  And  that  the  said  defendants  may  respectively  make  a 
full  and  true  disclosure  and  discovery  of  the  several  matters  and 
things  hereinbefore  stated  and  charged.  And  that  it  may  be 
declared  by  this  Court  that  the  said  clearing  warrants  for  the 
service  and  period  to  which  the  same  extend,  after  having  been 
carried  into  execution  in  manner  herein  mentioned,  amount  to 
such  full  and  final  settled  account  as  herein  is  mentioned  ;  and 
that  neither  the  same  accounts,  nor  any  of  them,  ought  now  to 
be  disturbed  or  opened.  And,  in  order  that  the  plaintiff  may  be 
for  ever  quieted  respecting  the  said  agency  accounts,  for  the 
period  and  service  herein  mentioned,  that  Sir  John  Campbell, 
his  Majesty's  Attorney-General,  and  the  said  Secretary  at  War, 
and  their  successors  respectively,  may  be  perpetually  injoined,  by 
the  order  and  injunction  of  this  Court,  from  prosecuting  the  said 
information,  or  from  instituting  or  prosecuting,  or  causing  to  be 
instituted,  any  other  legal  proceedings  in  this  Court  or  otherwise, 
against  the  plaintiff,  touching  the  same  ;  and  for  general  relief. 
To  this  bill  the  defendants  [demurred  on  the  ground  that  they 
were  sued  as  public  oflScers  and  for  want  of  equity. 

[  201  ]  Mr.  Eolfe  and  Mr,  Wray,  for  the  demurrers. 

[  202  ]  Mr.  Simpkinson  and  Mr.  MUler,  for  the  bill. 

[  204  ]  Mr.  Rolfe,  in  reply.] 

The  Lord  Chief  Baron  [after  making  some  observations  upon 
[  207  ]  the  mode  of  procedure  by  cross  bill,  said : '  But,  assuming  the 
facts  to  be  true,  as  stated  in  this  bill,  I  cannot  hesitate  to  say 
that  they  amount  to  a  clear  defence  to  the  particular  suit  instituted 
by  the  Attorney-General  against  him ;  and,  if  that  be  so,  surely 
he  is  entitled  to  this  sort  of  relief,  namely,  that  he  may  have  the 
{  '208  ]  *benefit  of  the  discovery  for  the  purpose  of  adducmg  those  facts 
before  the  Court  in  a  specific  and  distinct  form,  when  both  the 
bills  come  on  together. 
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A  great  deal  of  learning  has  been  gone  into  for  the  purpose  of  Deare 
shewing  that  such  a  bill  may  be  filed  against  the  Attorney-General.  a.-*G. 
I  make  some  remarks  upon  it,  that  I  may  not  be  supposed  to  have 
overlooked  any  part  of  the  argument.  I  apprehend  that  the 
Crown  always  appears  by  the  Attorney-General  in  a  court  of 
justice,  especially  in  a  court  of  equity,  where  the  interest  of  the 
Crown  is  concerned.  Therefore,  a  practice  has  arisen  of  filing  a 
bill  against  the  Attorney-General,  or  of  making  him  a  party  to  a 
bill,  where  the  interest  of  the  Crown  is  concerned.  I  am  not 
prepared  to  say  that  a  bill  of  discovery  has  ever  been  filed,  or 
could  upon  principle  be  sustained  against  the  Attorney-General 
for  a  discovery  of  matters  that  can  be  neither  in  his  personal  nor 
oflBcial  knowledge ;  or  that  the  Crown  would  be  bound,  through 
the  medium  of  the  Attorney-General^  to  make  that  discovery. 
At  the  same  time  it  has  been  the  practice,  which  I  hope  never 
will  be  discontinued,  for  the  oflScers  of  the  Crown  to  throw  no 
difficulty  in  the  way  of  any  proceeding  for  the  purpose  of  bringing 
matters  before  a  court  of  justice,  where  any  real  point  of  difficulty 
that  requires  judicial  decision  has  occurred.  Hence  there  are 
a  great  variety  of  cases  where  bills  of  this  sort  have  been  filed, 
in  which  the  Attorney-General  has  been  a  party;  and  one  case 
has  been  referred  to,  where  it  appears  that  the  Attorney-General 
did  set  forth  a  full  answer  (i).  There  the  Treasury  desired  that 
the  question  might  be  brought  before  the  judicial  consideration 
of  some  court  of  justice ;  and  it  was  very  clear,  when  once  the 
Court  thought  that  it  ought  to  have  jurisdiction  over  the  subject- 
matter,  that  it  did  not  become  the  Attorney-General  to  urge  any 
form  in  opposition  to  *it:  otherwise,  I  think  it  would  be  a  [*209] 
difficult  thing  to  say  that  a  mere  bill  of  discovery  might  be  filed 
against  the  Attorney-General,  instead  of  putting  the  party  to  his 
petition  of  right,  which  is  the  proper  remedy  against  the  Crown, 
where  he  claims  a  specific  relief  against  the  Crown. 

[After  referring  to  the  peculiar  jurisdiction  of  the  Court  of 
Exchequer  over  auditors  of  public  accounts,  his  Lordship  concluded 
the  judgment  by  saying  :J 

We  come  back,  therefore,  to  the  short  ground  on  which  I       [  210  ] 
decide  this  case ;  that  there  does  appear  to  me  to  be  on  the  face 
(1)  Crawford  v.  AUomey-Generaly  7  Price,  1. 
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Dearr 

r. 
A.-G. 


of  this  bill  a  ground  of  relief  on  which  the  party  is  entitled,  which 

he  alleges  he  could  not  obtain  by  the  pleadings  in  the  original 

cause,  and  therefore  he  asks  for  a  discovery.    What  the  effect 

may  be  of  an  answer  I  do  not  pretend  to  say ;  but,  in  case  of  any 

doubt  whether  a  demurrer  can  be  sustained  or  not,  the  safest 

course  is  to  overrule  the  demurrer ;  because  the  party  will  have 

the  same  benefit  upon  the  answer  that  he  could  have  had  upon 

the  bill  and  the  demurrer.     Therefore,  however  much  shaken  I 

have  been — which  I  confess  I  was — by  the  argument  for  the 

defendants ;  nevertheless  I  come  back  to  the  original  impression 

which  I  had  formed  in  the  outset,  that  there  was  sufficient  in 

this  case  to  call  upon  me  to  overrule  the  demurrer.     I  am  the 

more  inclined  to  act  upon  that  opinion,  though  I  do  not  pretend 

to  entertain  a  very  great  confidence  in  it,  from  the  conviction 

that  it  will  be  no  prejudice  to   the  parties  if   I  adopt  that 

course ;   whereas  it  might  be  very  much  otherwise  if  I  were 

to  allow  the  demurrer.     Upon  these  grounds,  therefore,  I  think 

it  right  to 

Overrule  the  d^vmrrer. 


1835. 

Jan.  15,  2£ 

March  2. 

[211] 


BELLWOOD   V.   WETHERELL  (1). 

(I  Y.  &  0.  211—220 ;  S.  C.  4  L.  J.  (N.  S.)  Ex.  Eq.  23.) 

Consideration  of  the  circumstances  under  which,  and  the  extent  to 
which  a  defendant  may  claim  discovery  of  a  plaintiffs  title. 

The  defendant  in  this  suit,  as  lay  impropriator  of  the  rectory 
of  Osmotherley,  in  the  county  of  York,  in  Trinity  Term,  1833, 
filed  his  bill  against  the  present  plaintiffs  and  others,  for  an 
account  of  tithes  for  lands  in  their  respective  occupations  within 
the  said  parish. 

The  present  was  a  cross  bill  filed  for  the  purpose  of  obtaining 
a  discovery  of  the  defendant's  title.  It  alleged  that  the  defendant 
was  only  a  portionist  of  some  tithes  arising  upon  certain  lands 
within  the  parish  of  Osmotherley,  and  not  the  impropriate  rector 
of  such  parish.  It  likewise  alleged  that  the  first  conveyance 
under  which  the  defendant  claimed  title,  and  which  the  bill 
charged  to  be  in  his  possession,  and  which  bore  date,  &c.,  did 
(1)  Cp.  Bidder  v.  Bridges  (1886)  29  Ch.  Div.  29, 54  L.  J.  Ch.  798, 52  L.  T.  455. 
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not  contain  certain  lands  for  which  he  claimed  tithes,  although     Bbllwood 
in  subsequent  conveyances,  which  were  likewise  in  his  possession,  wethebbll. 
those  lands  had  been  preserved  with  a  view  to  give  the  persons 
claiming  under  the  same  an  apparent  or  valuable  title  to  the 
said  rectory. 

The  bill  contained  charges,  on  which  the  following  inquiry  was 
founded :  **  Whether  the  said  Benjamin  John  Wetherell  is  in  any 
and  what  manner,  or  under  any  and  what  deeds  or  deed,  entitled 
to  the  tithes  which  he  is  seeking  to  recover  by  his  said  bill  against 
the  plaintiffs.  And  that  the  said  Benjamin  John  Wetherell  may 
discover  and  set  forth  what  tithes  within  the  said  parish  of 
Osmotherley  he  is  seised  of  or  entitled  to,  and  how  and  in  what 
manner  and  in  what  capacity  he  is  seised  of  or  entitled  to  the 
same,  and  under  what  deeds  or  deed,  and  the  dates  or  date  of  such 
deeds  or  deed,  particularly  the  dates  or  date  of  the  first  deeds  or 
deed,  under  which  he  alleges  the  said  rectory  was  conveyed  to  the 
person  or  persons  under  whom  he  claims  such  rectory.'* 

The  defendant  by  his  answer  denied  that  he  was  only  a 
*portionist.  He  said  that  one  John  Weighill  had  formerly  the  [  '212  ] 
said  rectory  duly  conveyed  to  him,  or  by  other  good  and  lawful 
means  became  the  lay  impropriator  thereof.  That  he,  the 
defendant,  claimed  to  be  entitled  to  all  the  tithes,  both  great  and 
small,  within  the  township  of  Osmotherley,  excepting  from  such 
lands  the  tithes  whereof  had  been  sold  off,  but  which  lands  were 
not  in  the  occupation  of  any  of  the  plaintiffs.  That  he,  the 
defendant,  was  the  impropriate  rector  of  the  said  parish,  and 
that  he  derived  title  to  the  tithes  aforesaid  under  the  said  John 
Weighill.  With  respect  to  the  foregoing  inquiry,  his  answer  was 
as  follows :  '*  That  he  is  in  manner  hereinbefore,  and  in  his  said 
former  answer  mentioned,  entitled  to  the  tithes  which  he  is 
seeking  to  recover  by  his  said  bills.  And  he  insists  and 
submits  that  said  plaintiffs  are  not  entitled  to  be  informed 
under  what  deeds  or  deed,  or  the  dates  or  date  of  such  deeds 
or  deed,  particularly  the  dates  or  date  of  the  first  deeds  or 
deed  under  which  he  alleges  the  said  rectory  was  conveyed  to 
the  person  or  persons  under  whom  this  defendant  claims  the 
said  rectory." 

The  plaintiff  took  exceptions  to  the  answer  for  insufficiency. 

16—2 
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Bellwood  Mr,   Barber   and  Mr.  Bayley,   for    the  exceptions    [cited 

Wethebkll.  Botcman  v.  Lygon{i),  Metcalfe  v.  Harvey  {2),  and  Moodalay  v. 
The  East  India  Company  (3)] . 

[  213  ]  Mr.  G.  Richards,  contra  : 

The  plaintiff  is  not  entitled  to  the  production  of  these  deeds, 
and  the  principle  is  the  same  either  on  a  cross  bill  or  an  original 
bill.  Where  the  defendant  admits  that  he  has  deeds  which  make 
out  the  plaintiff's  title,  the  Court  will  order  them  to  be  produced. 
But  the  Court  will  not  order  their  production  in  this  case,  for  the 
defendant  has  admitted  deeds  which  relate  to  the  rector's  title 
only.     *     *     * 

[  214  ]  (The  Lord  Chief  Baron  :     *    *    Is  it  not  essential  that  the 

defendants  should  know  whether  the  plaintiff  is  really  rector,  in 
order  to  be  guarded  against  a  suit  by  another  person  ?)    *    *    * 

Mr.  Barber,  in  reply.     *     ♦     * 

[  215  ]  Mr.  G.  Richards,  for  the  defendant,  referred  to  Bolton  v. 

Corpo7^ation  of  Liverpool  (4). 

March  2.        The  LoRD  ChiEF  BaRON  : 

These  are  exceptions  to  the  answer  to  a  cross  bill  filed  against 
a  lay  rector,  the  rector  having  filed  his  original  bill  for  an 
account  of  tithes.  The  defendant  in  the  original  suit  puts  the 
plaintiff's  title  in  issue  in  his  answer,  and  then  files  his  cross  bill 
against  the  plaintiff  for  a  discovery  of  his  title,  disputing  his  title 
as  rector,  alleging  that  he  is  only  a  portionist,  and  not  the  rector 
generally ;  he  does  not,  however,  suggest  that  any  body  else  is 
rector,  or  that  any  body  else  is  entitled.  These  exceptions  are 
taken  to  the  answer,  because  the  rector  does  not  set  forth  his 
title  in  manner  required  by  the  bill.  The  question,  therefore,  is 
this,  whether  the  rector  under  the  circumstances  is  bound  to 
disclose  the  evidence  of  his  title?    Upon  looking  at  the  cases, 

(1)  1    Anstr.    1.     See    judgment,  (3)  1  Br.  C.  0.  468. 

post,  p.  245.  (4)  36  R.  B.  251  (3  Sim.  467 ;   1 

(2)  1  Ves,  Sen.  249,  My.  &  K.  88). 
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some  of  them  appear  extremely  embarrassed  and  contradictory,  Bellwood 
and  no  steady  principle  is  adopted  in  them.  The  case  which  wethebbll. 
appears  at  first  to  be  most  in  point,  is  that  of  Bowman  v.  Lygon  (l), 
but  it  does  not  furnish  a  precise  decision  on  the  subject.  That 
was  a  bill  filed  by  a  rector  for  tithes ;  the  rector's  title  was  put  in 
issue,  and  a  cross  bill  was  filed,  seeking  a  discovery  of  the  rector's 
title,  and  whether  he  had  received  any  agistment  tithe.  The 
demurrer  was  to  both  these  points.  The  principle  was  there 
recognised,  that,  as  a  general  proposition,  a  man  should  not 
be  obliged  to  discover  his  title;  but  the  same  distinction  was 
attempted  to  be  established  in  that  case  as  in  the  present ;  one  of 
the  counsel  arguing,  that  where  a  person  *is  defendant  to  an  [  *216  ] 
original  bill,  he  is  entitled  in  all  cases  to  a  discovery  of  the 
plaintiff's  title.  I  cannot  accede  to  that.  The  judgment  in  that 
case  was  no  doubt  correct,  because  the  demurrer  covered  too 
much.  Mr.  Baron  Thompson,  a  most  consummate  Judge  both 
in  law  and  in  equity,  proceeded  with  his  usual  caution  on  that 
occasion,  and  avoided  coming  to  any  decision  on  a  point  not  in 
question.  He  held  the  demurrer  bad,  for  the  reason  I  have 
stated,  but  gave  no  opinion  upon  the  other  point;  a  reserve 
which  would  have  been  wholly  unnecessary,  if  he  had  thought  it 
perfectly  clear  and  indisputable.  Then  Lord  Chief  Baron  Eyre, 
a  person  of  great  accuracy,  though  not  always  so  cautious  in 
delivering  his  opinions  as  Mr.  Baron  Thompson,  throws  out  an 
observation  which  qualifies  the  general  proposition.  He  seems 
to  consider  that  nothing  but  some  pressing  matter  arising  in  the 
particular  suit  would  justify  the  discovery.  He  says  it  is  difficult 
to  draw  a  line  in  what  cases  discovery  ought  to  be  granted,  as 
where  the  tenant  is  fearful  of  being  harassed  by  different 
claimants  of  the  impropriation.  Now  the  obvious  line  to  be 
drawn  is  this — that  though  in  general  the  defendant  has  no  right 
to  a  discovery  of  the  plaintiff's  title,  yet  in  certain  cases  he  will 
be  entitled  to  a  discovery  of  the  nature,  though  not  of  the 
evidence,  of  that  title.  Thus,  where  a  party  files  a  bill  as  rector, 
the  defendant  may  file  a  cross  bill,  to  see  whether  the  plaintiff  in 
the  original  suit  is  entitled  to  have  that  which  he  admits  may  be 
due  to  somebody.     The  defendant  may  allege  that  some  other 

(1)  1  Anstr.  1. 
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Bellwood  person  is  entitled,  and  in  such  case  he  may  file  his  bill  of  inter- 
Wetherell.  pleader.  If  he  does  not  go  that  length,  he  may  suggest  that  he 
has  had  notice  that  some  other  person  is  entitled  paramount  to 
the  plaintiff,  or  that  the  plaintiff  has  parted  with  his  right  to  the 
tithes  ;  and  in  such  case,  though  there  is  no  ground  whatever  to 
make  the  party  disclose  the  evidence  of  his  title,  still  there  is 
ground  to  call  on  the  party  to  discover  the  nature  of  his  title,  so 
[  ♦217  ]  that  the  defendant  *8hall  not  be  harassed  a  second  time.  That 
would  apply  to  several  cases :  as,  for  instance,  if  the  defendant 
to  an  original  suit  had  estabhshed  a  modus,  and  it  then  turned 
out  that  the  plaintiff  had  parted  with  his  interest,  a  person 
claiming  by  a  paramount  title  might  say  that  he  was  not  bound 
by  that  decision.  It  is  clear  that  in  such  case  the  defendant 
would  have  a  claim  to  discovery  of  the  nature  of  the  plaintiff's 
title,  in  order  to  protect  himself  in  that  particular  payment. 

The  distinction  to  be  taken  in  cases  of  this  nature  was 
recognised  in  those  cases  of  Glegg  v.  Le///i(i),  and  Cherry  v. 
Legh{2),  in  the  House  of  Lords.  In  the  former  case,  the 
plaintiff  filed  his  bill  as  rector  for  the  recovery  of  tithes.  The 
answer  denied  the  plaintiff's  title  as  rector,  and  then  a  cross 
bill  was  filed ;  and  the  cross  bill  must  have  been  suggested  by 
that  which  appeared  in  the  answer.  At  that  time  the  rectory 
was  vested  in  two  trustees  of  a  term  for  securing  certain 
annuities,  and  also  in  a  mortgagee.  Now  this  bill  was  filed 
in  1817,  and  the  cross  bill  was  filed  the  following  year ;  and  I 
find  by  the  report  in  Cherry  v.  Legh,  that  the  bill  against  Cherry 
was  not  filed  till  1820,  which  was  after  the  answer  was  put  in 
to  the  bill  filed  by  Glegg  and  the  other  parties ;  and  in  this  last 
bill,  Egerton  and  Tatton,  the  trustees  of  the  term,  were  made 
plaintiffs.  That  was  not  so  in  the  original  bill  filed  by  Glegg. 
When  this  last  case  came  to  be  tried  in  the  Exchequer,  two 
defences  were  set  up,  one  of  which  was  a  denial  of  the  plaintiff's 
title  as  rector;  and  this  Court  decreed,  notwithstanding  the 
trustees  were  in  possession  of  the  term  for  securing  the  incum- 
brancers, and  notwithstanding  the  mortgagee  had  the  legal 
title;  yet,  as  all  the  annuities  had  been  paid  up  to  the  time 
when  the  bill  was  filed ;  and  as  the  mortgagee  had  been  paid  all 
(1)  1  Bligh  (N.  S.)  302.  (2)  Id.  306. 
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his  interest ;  *that  was  a  sufficient  protection  to  the  defendant,     Bellwood 

because  he  could  not  be  called  on  again  by  the  trustees  or  mort-  wethkrell. 

gagees,  and,  therefore,  he  was  bound  to  account.     That  decree       [  *218  ] 

was  confirmed  by  the  House  of  Lords,  and  the  very  opinion  of 

Lord  EiiDON  on  the  hearing  of  the  appeal,  shews  what  was  the 

object  of  the  discovery  claimed  by  the  cross  bill ;  and  it  appears 

clear  that  he  thought  there  was  a  distinction  to  be  drawn  in 

these  cases,  and  that  it  does  not  follow  that  if  a  plaintiff  files  a 

bill  claiming  tithes,  that  gives  the  defendant  the  right  to  file  a  bill 

to  obtain  from  the  plaintiff  the  evidence  of  his  title. 

It  was  said,  indeed,  by  the  counsel  who  supported  the  exceptions, 
that  where  a  party  is  brought  into  equity  as  a  defendant,  he  is 
in  a  different  situation  from  a  party  seeking  discovery  as  a 
plaintiff,  and  that  he  has  a  right  to  file  a  cross  bill  to  obtain 
the  discovery  necessary  for  his  defence ;  and  in  support  of  that 
position,  the  case  is  adduced  where  a  defendant  attacked  by  an 
ejectment  files  a  bill  of  discovery.  But  the  observation  to  be 
made  as  to  that  is  simply  this — where  a  party  is  in  possession 
of  an  estate,  and  a  perfect  stranger  comes  to  turn  him  out, 
alleging  himself  to  be  the  person  entitled,  it  is  but  reasonable 
that  the  party  so  attacked  should  have  an  opportunity  of  knowing 
the  plaintiff's  case ;  so  far  as  whether  he  claims  as  heir-at-law — 
whether  he  claims  under  a  devise — or  whether  he  alleges  any 
imperfections  in  the  defendant's  title  deeds.  There  the  defen- 
dant is  taken  by  surprise,  and  therefore  I  can  easily  understand 
in  such  a  case  why,  not  the  evidence,  but  the  nature  of  the  title, 
should  be  disclosed.  But  in  cases  of  recent  possegsion,  where 
parties  well  know  the  nature  of  each  other's  titles,  there  is  no 
ground  to  compel  any  such  discovery  as  that  which  is  here 
required.  That  appears  to  me  to  be  an  answer  to  the  argument 
derived  from  the  cases  of  ejectment. 


There  is,  undoubtedly,  a  recent  case  of  Bolton  v.  The  Corpora-        [  219  ] 

Hon  of  Liverpool  (i),  where,  upon  a  bill  filed  for  the  discovery  of 

documents  affecting  the  right  of  the  corporation  to  demand  toll, 

the  Court  of  Chancery  ordered  the  defendants  to  produce  certain 

(1)  36  R.  R.  251  (3  Sim.  467 ;  1  My.  &  K.  88). 
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Bellwood  cases  which  had  been  laid  before  counsel  relating  to  the  subject 
Wetherell.  Ml  dispute,  those  cases  not  having  been  prepared  with  reference 
to  the  existing  proceedings.  I  confess  I  do  not  think  that  decision 
was  warranted  by  the  cases  which  were  made  the  foundation  of  it. 
I  should  have  decided  it  differently,  and  should  not  have  allowed 
the  production  of  those  documents ;  at  the  same  time,  where  a 
corporation  claims  a  toll  to  be  due  from  the  inhabitants  of  a 
town,  then  I  think  it  would  be  both  expedient  and  just,  not  that 
the  evidence  of  their  title,  but  that  the  nature  of  their  claim, 
should  be  discovered. 
[  220  ]  The  plaintiff  in  this  suit  does  not  suggest  upon  his  bill  any 

doubt  whether  he  may  not  be  put  to  additional  expense,  and  be 
harassed  again  by  some  person  claiming  a  paramount  title  to 
the  rectory.  He  simply  says,  that  the  defendant  is  not  rector ; 
and  that  brings  it  to  the  naked  question,  shall  he  be  allowed 
to  call  on  the  defendant  to  produce  a  deed,  not  because  it 
makes  out  his  own  case — not  to  defend  himself — but  to  expose 
the  plaintiff  to  all  the  dangers  of  a  discovery  ?  The  possession  of 
the  rector,  without  any  adverse  claimant,  is  prima  fa^le  evidence 
of  his  title ;  and  if  in  any  document  to  be  so  produced,  a  flaw 
should  happen  to  be  found,  it  would  be  a  summary  means  to 
deprive  the  rector  of  his  right,  if  that  deed  were  exposed  in  a 
court  of  equity,  where  other  persons  might  take  advantage  of  the 
defect.  At  law,  the  rector  must  prove  his  title,  as  in  any  other 
case,  and  the  defendant  might  take  advantage  of  any  imper- 
fection ;  but  to  allow  such  an  application  as  the  present,  would 
be  to  enable  the  defendant  in  a  tithe  suit  in  every  case,  to  call 
on  the  plaintiff  to  produce  the  particulars  of  his  title.  The 
case  by  which  the  general  rule  is  entrenched  upon,  and  which 
forms  an  exception  to  the  rule,  is  where  it  is  expedient  that  the 
defendant  should  be  protected  from  any  adverse  right  set  up 
by  a  paramount  claimant,  and  from  agitating  the  matter  over 
again. 

Exceptions  overruled. 
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LOED  V.  STEPHENS.  i^^s 

Jan,  29. 
(1  Y.  &  C.  222—231.) 


In  an  agreement  for  the  purchase  of  an  estate,  one  of  the  stipulations 
was,  that  the  vendor  should  be  tenant  from  year  to  year  to  the  pur- 
chaser :  Held,  that  the  inability  of  the  vendor  to  perform  this  stipulation 
by  reason  of  embarrassments  of  which  the  purchaser  must  have  had  some 
notice,  was  no  bar  to  the  specific  performance  of  the  contract. 

A  stipulation  to  give  such  a  title  as  shall  be  satisfactory  to  the 
purchaser,  does  not  authorize  the  purchaser  to  make  any  other  than  the 
usual  objections  to  the  title  (1). 

Deterioration  of  the  estate,  arising  from  delay  in  completing  the 
purchase,  is  not  a  ground  for  rescinding  the  contract,  but  may  be  the 
subject  of  an  allowance  to  the  purchaser. 

Richard  Lord,  the  father  of  the  plaintiff,  being  seised  in  fee 
of  various  freehold  estates,  by  indentures  of  lease  and  release, 
dated  the  28th  and  29th  days  of  May,  1822,  conveyed  a  farm 
of  98  acres  to  the  defendant  by  way  of  mortgage,  for  securing 
the  sum  of  4,000Z.  and  interest.  By  indentures  of  lease  and 
release,  dated  the  16th  and  17th  days  of  May,  1827,  he  conveyed 
another  farm,  containing  120  acres,  to  Booth  Hodgetts,  by  way 
of  mortgage,  for  securing  the  sum  of  8,500Z.  and  interest. 

Upon  the  death  of  Richard  Lord  the  father,  in  December, 
1831,  the  equity  of  redemption  in  all  the  mortgaged  premises 
became  vested  in  the  plaintiff  Richard  Lord,  the  son. 

In  February,  1832,  the  defendant  being  desirous  of  pur- 
chasing of  the  plaintiff  the  farm  comprising  the  120  acres,  and 
of  deducting  from  the  purchase  money  what  was  already  due  to 
him  on  mortgage,  entered  into  an  agreement  with  the  plaintiff 
for  the  purchase,  and  paid  1001.  as  a  deposit.  The  agreement 
vas  as  follows : 

"Memorandum  of  an  agreement  made  this  14th  day  of 
February,  1832,  between  Richard  Lord,  of  Barly,  in  the  county 
of  Leicester,  farmer,  of  the  one  part,  and  the  Rev.  Richard 
Stephens,  of  Belgrave,  in  the  county  of  Leicester,  clerk,  of  the 
other  part.  The  said  Richard  Lord  doth  hereby  agree  to  sell 
to  the  said  Richard  Stephens,  and  the  said  Richard  Stephens 
doth  hereby  agree  to  purchase  at  the  rate  and  price  of  60Z.  per 
acre,  all  &c.,  containing  120  acres  or  thereabouts,  now  in  the 

(1)  Ilusse^  V.  Horne-Payne  (1879)  4  App.  Cas.  311,  48  L.  J.  Ch.  846,  41  L.  T.  1. 


[222] 


250  1885.     EX.  EQ.     1  YOUNGE  &  COLL.  222—224.       [r.r. 


Lord  occupation  of  the  said  Bichard  Lord,  free  from  all  tithes  and  quit 
Stephens,  rents,  but  subject  &c.  And  it  is  hereby  declared  and  agreed 
that  the  said  Richard  Lord  shall,  at  his  own  expense,  make  out 
a  good  and  marketable  title  to  the  said  premises ;  and  the  said 
[  •223  ]  Richard  Stephens  shall  be  at  the  expense  of  his  *own  con- 
veyances. That  the  purchase  shall  be  completed  on  the  1st  day 
of  July  next,  when  the  said  Richard  Stephens  shall  pay  the 
remainder  of  his  purchase  money,  and  the  said  Richard  Lord 
shall  execute  a  proper  conveyance,  &c.  That  nothing  herein 
shall  prejudice  the  mortgage  between  the  said  Richard  Stephens 
and  Richard  Lord,  the  late  father  of  the  said  Richard  Lord,  or 
the  principal  and  interest  and  monies  thereby  secured,  except 
that  the  said  Richard  Stephens  shall  be  at  liberty  to  deduct  the 
amount  thereof  from  the  said  purchase  money.  That  the  said 
Ricliard  Lord,  party  hereto,  shall,  after  the  completion  of  this 
purchase,  take  and  be  permitted  to  rent  and  occupy  the  said 
premises,  at  a  sum  or  amount  equal  to  4Z.  per  cent,  per  annum, 
and  interest,  on  the  purchase  money  to  be  paid  for  the  said 
premises,  as  tenant  from  year  to  year ;  and  a  proper  lease  or 
agreement  be  granted  and  accepted  thereof,  with  the  usual 
covenants  in  farming  leases  or  occupations  accordingly.  And 
lastly,  that  the  costs  of  this  agreement  shall  be  paid  equally 
between  the  said  parties  ;  and  that  in  case  the  title  shall  not  be 
satisfactory  to  the  said  Richard  Stephens,  his  heirs  or  assigns, 
or  his  or  their  counsel,  these  presents  shall  be  void  to  all  intents 
and  purposes." 

In  August,  1832,  a  fiat  in  bankruptcy  issued  against  the 
plaintiff,  but  was  annulled  by  an  order  dated  the  9th  February, 
1833.  In  January,  1833,  the  defendant  caused  a  formal  notice 
to  be  served  on  the  plaintiff,  stating,  that  in  consequence  of  the 
delay  which  had  taken  place  in  making  out  the  title  to  the 
premises  contained  in  the  written  contract,  under  which  it  was 
agreed  that  the  purchase  should  be  completed  on  the  1st  day  of 
July  then  following ;  and  in  consequence  and  by  reason  of  the 
bankruptcy  or  reputed  bankruptcy  of  the  plaintiff,  whereby  he 
was  rendered  unable  and  unfit  to  accept  the  defendant's  lease, 
[  •224  ]  or  become  a  tenant  of  the  said  farm  to  the  defendant,  *pursuant 
to  the  said  contract,  and  for  other  reasons,  he  the  defendant 


TOL.  XLi.:      1835.     EX.  EQ.     1  YOUNGE  &  COLL.  224—225.  251 

thereby  gave  the  plaintifif  notice  that  he  should  abandon  and        Lord 
give  up,  and  did  thereby  abandon  and  give  up,  the  said  purchase     Stephens. 
and  the  said  contract,  except  as  to  the  deposit  of  lOOZ.,  which  he 
thereby  required  to  be  returned,  together  with  interest,  or  that 
he  should  take  legal  proceedings  to  recover  the  same. 

The  bill  stating  the  foregoing  facts,  and  charging  that  the 
delay  had  arisen  on  the  part  of  the  defendant,  and  that  the 
same  solicitor  acted  both  for  the  plaintiff  and  the  defendant 
until  the  bankruptcy,  pra3'ed  a  specific  performance  of  the 
contract,  and  that  the  defendant  might  be  restrained  from 
proceeding  against  the  plaintiff  by  ejectment,  or  for  the  deposit. 

The  defendant  by  his  answer  admitted  all  the  material 
allegations  of  the  bill,  but  said,  that  shortly  after  the  date  of 
the  said  contract  a  bill  had  been  filed  against  the  plaintiff,  and 
also  against  Hodgetts,  the  mortgagee  of  the  120  acres,  and 
against  two  other  incumbrancers,  praying  a  foreclosure  in 
respect  of  a  mortgage  of  the  premises  which  had  been  executed 
by  the  plaintiff's  father  in  July,  1830,  for  securing  1,100/., 
which  suit  was  still  pending  in  the  Court  of  Chancery;  that 
another  foreclosure  suit  was  also  pending,  which  had  been 
instituted  by  Hodgetts  ;  that  after  the  contract  was  entered  into, 
the  plaintiff  fell  into  embarrassed  ch'cumstances,  whereby  he 
became  incapable  of  properly  occupying  the  said  lands  as  tenant 
thereof,  according  to  the  terms  of  the  agreement ;  and  that  the 
plaintiff  had  since  the  agreement  been  in  possession  of  the 
premises,  and  had  by  improper  modes  of  husbandry  and  farming 
greatly  injured  and  deteriorated  the  said  lands,  and  particularly 
the  pasture  lands  thereof.  He  submitted,  that,  under  these 
circumstances,  he  was  justified  in  refusing  to  complete  the 
contract,  and  that  it  was  not  his  fault  that  it  was  not  completed 
at  the  time  agreed  upon. 

The  defendant  did  not  allege  by  his  answer,  nor  did  it  appear        [  225  ] 
from  the  evidence,  that  he  was  ignorant  of  the  mortgage  of  1830 
at  the  time  of  his  contract  with  the  plaintiff. 

On  the  part  of  the  plaintiff,  evidence  was  read  to  shew  that 
the  lands  were  not  mismanaged  after  the  contract  was  entered 
into.  It  was  proved  by  one  of  the  witnesses,  that  in  September, 
183S,  there  was  a  meeting  of  the  mortgagees,  at  which  the 
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LoBD  defendant  and  his  solicitor  were  present ;  that  on  that  occasion 
Btephbns.  b.  discussion  arose  connected  with  the  contract  for  the  purchase 
by  the  defendant ;  and  that  the  defendant  then  claimed  to  have 
the  sum  of  700/.  deducted  out  of  his  purchase  money  for  injury 
and  dilapidations  accruing  to  the  premises  since  the  contract, 
which  the  deponent  on  behalf  of  the  plaintiff  thought  unreason- 
able, and  proposed  to  have  left  to  arbitration ;  but  that  the 
defendant  and  his  solicitor  declined  such  proposal. 

On  the  part  of  the  defendant,  it  was  given  in  evidence  that, 
in  1832,  the  plaintiff  mowed  about  67  acres  of  old  pasture  land ; 
and  that,  in  the  following  year,  he  mowed  nearly  the  whole 
of  the  lands,  it  being  a  grass  farm ;  that  he  carried  off  the 
produce  without  properly  gi-azing  the  lands,  or  manuring 
them,  &c.,  and  that  he  neglected  to  repair  the  outbuildings. 
It  was  likewise  proved  that  several  distresses  had  been  made 
upon  the  premises  by  the  mortgagees,  and,  amongst  them,  by 
the  defendant  himself,  for  arrears  of  interest  on  the  4,000/. 

Mr.  Tredove  and  Mr.  Koe,  for  the  plaintiff : 

[  226  ]  *     *     Deterioration,  however,  of  the  property  during  the  time 

required  for  completing  the  purchase  is  not  a  ground  for 
rescinding  the  contract,  though  it  may  be  the  subject  of  an 
allowance  to  the  purchaser  :  Ferguson  v.  Tadman  (i).     *     *     * 

Mr.  Boteler  and  Mr.  Blunt^  for  the  defendant : 

First,  the  agreement  must  be  performed,  if  at  all,  in  the 
entirety.  It  was  a  substantial  part  of  the  agreement  that  the 
defendant  should  look  to  the  plaintiff  as  his  tenant,  at  a  rent 
fixed  by  the  terms  of  the  agreement.  The  plaintiff  being  unable 
to  perform  this  condition  properly,  the  agreement  is  at  an  end. 

(The  Lord  Chief  Baron  :  The  tenancy  was  determinable  at 
six  months'  notice.) 

*     *     Secondly,  the  agreement  does  not  contain  the  usual  stipu- 
lation that  the  plaintiff  shall  make  a  good  title,  but  that,  in  case 
the  title  shall  not  be  satisfactory  to  the  defendant,  the  agree- 
[  *227  ]       ment  shall  be  void.     Therefore,  if  *the  objections  raised  by  the 

(1)  27  E.  E.  236  (1  Sim.  530). 
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defendant  are  fair  and  reasonable,  the  Court  will  not  enforce  the        lokd 
contract  against  him.     *     ♦     *  Stephens. 

Mr.  Treslove,  in  reply : 

•  *  The  contract  clearly  does  not  mean  that  the  defendant 
shall  be  at  liberty  to  take  an  absurd  or  capricious  objection  to 
the  title. 

The  Lord  Chief  Baron  : 

The  two  objections  which  have  been  raised  on  the  part  of  the 
defendant  appear  to  me  to  amount  to  nothing.  The  defendant 
clearly  knew  that  the  plaintiff  was  not  affluent ;  he  himself 
claimed  interest  for  the  4,000Z. ;  he  therefore  knew  that  the 
plaintiff  could  not  pay  the  interest  of  that  mortgage.  If  he 
*had  made  the  tenancy  of  the  plaintiff  part  of  the  consideration  [  •228  ] 
for  the  contract,  by  paying  a  larger  sum  for  the  farm  on  that 
account,  that  might  have  been  a  cause  for  rescinding  the 
agreement,  if  he  had  found  the  tenant  unable  to  carry  on  the 
farm.  But  he  was  cautious  and  attentive  to  his  own  interests, 
and,  by  a  term  in  the  agreement,  he  was  not  bound  to  keep  the 
plaintiff  as  his  tenant  beyond  a  year.  That  was  a  term  in  it 
which  makes  the  tenancy  of  no  consideration.  If  there  had 
been  a  lease  for  fourteen  or  fifteen  years,  and  the  tenant  had 
become  insolvent,  it  might  have  been  a  reasonable  objection; 
bot  I  cannot  imagine  that  the  contract  is  to  be  set  aside  because 
of  the  inability  of  the  defendant  to  take  the  plaintiff  as  a  tenant 
for  a  single  year  under  such  circumstances.  With  respect  to 
what  has  been  said  relative  to  the  form  of  the  contract,  I 
cannot  construe  it  to  mean  that  the  contract  should  be  binding 
on  one  party  and  not  on  the  other.  I  think  it  must  mean 
that  the  contract  should  be  at  an  end,  in  case  there  was  a 
reasonable  difficulty  as  to  the  title.  There  is  nothing,  therefore, 
in  these  two  objections. 

It  then  appears  that,  in  September,  1888,  the  defendant  was 
willing  to  take  the  title,  provided  he  could  get  700Z.  allowed  him 
for  dilapidations.  If  at  law  he  had  taken  his  present  ground 
of  defence,  he  would  have  been  answered,  that,  in  September, 
he  agreed  to  the  contract,  upon  being  allowed  the  7002.,  and 
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Lord  that  the  parties  only  diflfered  upon  that.  According  to  the 
Stephens,  ancient  practice,  unless  the  plaintiff  first  proceeded  at  law  and 
recovered  damages,  he  could  not  file  his  bill  for  specific  per- 
formance. That  is  altered  now,  but  still  it  is  a  criterion  for 
the  decision  of  a  court  of  equity.  I  cannot  doubt  of  this  case. 
At  law  the  plaintiff  must  have  succeeded.  The  agreement  must 
be  performed :  the  Master  to  consider  to  what  extent  the  estate 
has  been  deteriorated. 


[232] 


1836.  MARSHALL  v.  COLLETT. 

Jan,  30. 

Feb,  17.  (1  Y.  &  C.  232—239.) 


A  limitation  in  a  settlement ' '  to  the  executors  and  administrators  of  A., 
for  their  own  use  and  benefit,"  unconnected  with  any  other  limitation 
shewing  more  specifically  who  are  to  take,  is  void  for  uncertainty. 

By  an  indenture  dated  the  4th  September,  1802,  and  made 
between  George  Marshall,  since  deceased,  of  the  first  part,  the 
plaintiff  Ann  Marshall,  the  wife  of  the  said  George  Marshall, 
of  the  second  part,  and  John  Meysey,  Richard  Cox,  and  Joseph 
Pridham  of  the  third  part,  it  was  declared  and  agreed,  that  the 
said  John  Meysey,  Richard  Cox,  and  Joseph  Pridham,  and  the 
survivors  and  survivor  of  them,  and  the  executors  and  adminis- 
trators and  assigns  of  such  survivor,  should  stand  possessed 
of  the  sum  of  4,000Z.,  5Z.  per  cent.  Navy  Bank  Annuities,  which 
had  been  transferred  into  their  joint  names,  and  the  dividends 
and  interest  thereof,  upon  trust  to  permit  and  suffer  the  said 
George  Marshall,  or  his  assigns,  to  receive  for  his  or  their  own 
use  and  benefit  the  dividends  and  interest  thereof,  during  the 
joint  lives  of  himself  and  the  said  plaintiff;  and  in  case  he  should 
survive  the  said  plaintiff,  then  from  and  immediately  after  her 
death,  upon  trust  to  transfer  the  said  stock  unto  the  said  George 
Marshall,  his  executors,  administrators,  or  assigns,  to  and  for 
his  or  their  own  use  and  benefit ;  but  in  case  the  said  plaintiff 
should  survive  the  said  George  Marshall,  then,  upon  further 
trust,  that  the  said  trustees,  and  the  survivors,  &c.  should,  from 
and  after  the  decease  of  the  said  George  Marshall,  receive  the 
dividends  and  interest  of  the  said  sum  of  4,0002.,  5Z.  per  cent. 
Navy  Bank  Annuities,  during  the  life  of  the  said  plaintiff,  and 
pay  and  dispose  of  the  same  dividends  and  interest  as  the  said 
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plaintiff,   notwithstanding    her    coverture,   should,   in    manner    Marshall 

therein  mentioned,  *appoint,  for  her  sole  and   separate  use;      collbtt. 

and  after  the  decease  of  the  said  plaintiff,  surviving  the  said       [  •233  ] 

George  Marshall  as  aforesaid,  upon  trust  to  assign  and  transfer 

the  said  sum  of  4,000Z.,  5Z.  per  cent.  Bank  Annuities,  unto  the 

executors  or  administrators  of  the  said  George  Marshall,  to  and 

for  their  own  use  and  benefit.     And  it  was  thereby  provided  and 

agreed  that  the  said  plaintiff  should  accept,  and  she  did  thereby 

accept,  the  provision  made  for  her  by  the  present  deed,  in  lieu 

of  a  certain  annuity  which  had  been  secured  to  her,  and  in  lieu  of 

dower  or  thirds,  and  free  bench  at  the  common  law,  &c. 

George  Marshall  died  intestate,  leaving  the  plaintiff  and  four 
children  surviving  him,  and  letters  of  administration  of  his 
personal  estate  were  granted  to  the  plaintiff. 

Upon  the  death  of  George  Marshall,  it  was  considered  that  the 
plaintiff,  under  the  Statutes  of  Distribution,  was  entitled  to  one- 
third  of  the  4,000Z.  stock  comprised  in  the  settlement ;  and, 
accordingly,  the  same  having  in  the  interim  been  converted  by 
Act  of  Parliament  into  a  sum  of  4,200Z.  New  4Z.  per  cent.  Bank 
Annuities,  the  trustees  transferred  one- third  of  it  to  the  plaintiff; 
the  remaining  2,800Z.  stock  being  reserved  for  the  children,  in 
equal  shares,  subject  to  the  life  interest  of  the  plaintiff  under 
the  settlement.  One  of  the  children  afterwards  died  intestate 
and  unmarried,  whereby  one-fourth  of  his  share  accrued  to  the 
plaintiff,  and  the  residue  to  the  surviving  children.     *     *     * 

The  bill,  which  was  filed  against  CoUett  and  the  plaintiff's        [  234  ] 
three  children  [prayed  that  the  plaintiff  might  be  declared  abso- 
lutely entitled,  for  her  own  use  and  benefit,  to  the  2,800Z.  stock, 
and  that  the  same  might  be  transferred  to  her  accordingly] . 

On  this  day  the  cause  came  on  to  be  heard  on  demurrer.  Feb,  17. 

Mr.  Boteler  and  Mr.  G.  Ricliardsy  for  the  demurrer.  ^  238  ] 

Mr.  Simpkinson  and  Mr.  Rvdall,  for  the  bill : 

The  words  used  are  executors  or  administrators,  which  means 

that  they  should  take  by  purchase.    If  it  had  been  intended  that 

they  should  take  through  the  husband,  the  word  *^  and  "  would 

have  been  used.    It  might  have  been  intended  to  give  the  wife 
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Mabshall  that  chance.  In  the  first  clause  of  the  settlement,  the  repre- 
CoLLBTT.  sentatives  take  by  limitation ;  in  the  last,  they  take  absolutely. 
By  this  construction  effect  is  given  to  all  the  words  of  the 
settlement.  In  this  case  it  so  happens  that  the  wife,  who  has 
given  a  valuable  consideration  for  her  interest,  is  the  party 
entitled.  She  has  given  up  her  right  to  dower  and  free  bench, 
and  an  annuity  of  200Z.  per  annum.  The  Court  cannot  look  to 
the  absurdity  of  the  limitation,  supposing  it  to  be  absurd,  but 
only  to  the  language  of  the  instrument :  Evans  v.  Charles  (i), 
Jennings  v.  Gallimore  (2),  Sanders  v.  Franks  (3). 

[  239  ]  Mr.  Boteler,  in  reply,  was  stopped  by  the  Coubt. 

The  Lobd  Chief  Babon  : 

It  is  enough  to  decide  this  case  on  the  words  of  the  settlement, 
without  going  further  and  resorting  to  general  principles.  Here 
it  is  clear  that  the  words  "  for  their  own  use  and  benefit "  are 
not  used  in  the  sense  contended  for  by  the  plaintiff.  It  is  urged 
that,  under  the  first  clause,  the  executors  and  administrators 
take  by  limitation,  and  in  the  last  by  purchase;  and  that 
otherwise  the  Court  must  reject  from  the  last  clause  the  words 
''own  use  and  benefit."  I  think  that  as  the  same  words  are 
used  in  both  the  clauses,  they  must  in  each  case  receive  the 
same  signification.  The  words  in  question  may  be  rejected 
from  the  first  clause  without  affecting  the  sense  or  altering  the 
construction  ;  and  I  think  that  the  same  words  may  be  rejected 
from  the  second  also.  The  two  clauses  must  be  construed  in 
the  same  way. 

But  I  do  not  stop  here.  The  case  of  Evans  v.  Charles  is 
clearly  not  law ;  and  Sanders  v.  Franks  is  not  an  authority  for 
the  proposition  advanced.  Suppose,  on  a  marriage  settlement 
being  made,  it  was  intended  to  give  one  of  the  parties  the  power 
of  appointing  beneficially  to  his  executor ;  might  it  not  be  said, 
**  to  such  person  as  A.  B.  shall  appoint  executor  by  his  will,  or 
if  he  should  fail  of  appointing,  to  such  persons  as  shall  appear  to 
be  his  next  of  kin  at  his  death?  "    But  according  to  the  words 

(1)  1  Anstr.  128.  (3)  17  E.  E.  202  (2  Madd.  147). 

(2)  3  E.  K  77  (3  Ves.  146). 
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of  the  present  settlement,  if  the  construction  contended  for  be    Marshall 
adopted,  either  a  creditor,  or  such  person  as  the  Bishop  shall      collett. 
appoint,  may  take.    Li  that  view  of  the  case,  the  very  vagueness 
of  the  limitation  is  sufficient  to  make  it  void.     The  demurrer 
most  be  allowed. 


TOLDEEVY  v.  COLT  (1). 

(1  Y.  &  C.  240—245 ;  reversed  on  appeal,  1  Y.  &  C.  621—643 ;  S.  C.  5  L.  J. 
(N.  S.)  Ex.  Eq.  25.) 

A  testator  devised  his  real  estates  to  trustees,  upon  trust  that  his 
daughter  M.  should  until  twenty-one,  if  sole  and  unmarried,  receive 
thereout  an  annuity  of  60/.  and  that  she  should  thereafter  and  until 
thirty-one,  if  sole  and  unmarried,  receive  a  further  annuity  of  40/. ;  but 
in  case  his  said  daughter  should  marry  without  the  consent  of  his  trus- 
tees, then  she  should  only  receive  an  annuity  of  50/.,  and  the  said 
estates  should  immediately  upon  such  marriage  be  in  trust  for  the 
children  of  M.,  imder  such  limitations  as  in  the  will  mentioned  ;  and  for 
default  of  such  issue,  in  trust  for  the  testator's  sister  S.  l^ovided,  that 
if  M.  should  marry  with  the  consent  of  the  trustees,  the  estates  should 
be  in  trust  for  her  and  her  husband  for  their  joint  lives  and  the  life 
of  the  survivor,  with  remainder  to  the  children  of  the  marriage,  under 
the  same  limitations  as  before.  M.  married  with  the  consent  of  the 
trustees,  and  died  without  issue :  Held,  that  the  remainder  to  S.  was 
conditional,  depending  on  M.'s  marriage  without  consent ;  consequently, 
that  M.  having  married  with  consent,  the  remainder  to  S.  failed, 
although  M.  died  without  issue. 

James  Bowman  Clarke,  by  his  will,  after  directing  his  just 
debts  and  funeral  expenses  to  be  paid,  devised  and  bequeathed 
unto  his  friends,  William  Toldervy  and  Thomas  Davis,  their 
heirs  and  assigns,  all  his  freehold  messuages,  lands,  tenements, 
and  hereditaments,  situate,  lying,  and  being  in  the  county  of 
Hereford,  and  elsewhere,  **  upon  the  trusts,  and  subject  to  the 
powers,  provisoes,  and  limitations  hereinafter  expressed  and 
declared,  of  and  concerning  the  same  (that  is  to  say) ;  in  the 
first  place,  to  the  intent  and  purpose  that  my  daughter  Mallett 
shall  from  time  to  time  until  she  shall  have  attained  the  age 
of  twenty-one  years,  if  sole  and  unmarried,  have,  receive, 
and  take  annually  out  of  the  rents  and  profits  of  the  said 
premises,  one  annuity  or  yearly  sum  of  60/.,  to  be  paid  to  her 
by  the  said  William  Toldervy  and  Thomas  Davis,  their  heirs  or 

(1)  S.  C.  at  law,  1  M.  &  W.  250;  Tyr.  &  Gr.  324. 
II.R. — VOL.  XLI.  17 


1835. 
Jan»  30. 
Feb.  18. 

On  Appeal. 

1835. 
Nov,  16,  18. 

1836. 
Feb,  2G. 

[240] 
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ToLDEBVY  assigns,  by  four  even  and  equal  portions,  at  or  upon  four  days  in 
Colt.  every  year,  (that  is  to  say),  &c. ;  and  to  the  further  intent  that 
my  said  daughter  Mallett  may  from  time  to  time  thereafter,  and 
until  she  shall  have  attained  the  age  of  thirty-one  years,  if  she 
shall  so  long  remain  sole  and  unmarried,  have,  receive,  and  take 
out  of  the  rents,  issues,  and  profits  of  the  said  premises,  one 
further  or  other  annuity  or  sum  of  40Z.,  to  be  paid  and  payable 
to  her  by  the  said  William  Toldervy  and  Thomas  Davis,  or  the 
survivor  of  them,  or  the  heirs  or  assigns  of  such  survivor,  &c. 
But  it  is  my  will,  and  I  do  hereby  declare,  that  in  case  my  said 
daughter  Mallett  shall,  either  before  she  shall  have  attained  the 
age  of  thirty-one  years,  or  afterwards,  marry  without  the  consent 
[  •241  ]  *of  the  said  William  Toldervy,  if  living,  and  after  his  decease, 
without  the  consent  of  the  said  Thomas  Davis,  first  had  and 
obtained  in  writing  under  the  hands  and  seals  of  them  respec- 
tively, then  she  shall  be  paid  for  and  during  the  term  of  her 
natural  life  only  one  annuity  or  yearly  sum  of  50Z.,  and  not  the 
other  annuities,  or  either  of  them.  And  from  and  immediately 
after  the  marriage  of  my  said  daughter  without  such  consent  as 
aforesaid,  I  will,  direct,  and  devise,  that  all  the  said  freehold 
messuages,  lands,  tenements,  and  hereditaments,  with  their 
and  every  their  appurtenances,  shall  be  in  trust  for  all  and 
every  the  child  and  children  of  the  said  Mallett,  lawfully  to  be 
begotten,  in  such  shares  and  proportions,  manner  and  form,  as 
they  the  said  William  Toldervy  and  Thomas  Davis,  and  the 
survivor  of  them,  or  the  heirs  of  such  survivor,  shall  from  time 
to  time  direct  and  appoint,"  &c.  In  default  of  appointment,  the 
testator  directed  that  the  said  freehold  lands  and  hereditaments 
should  be  in  trust  for  all  the  children  of  Mallett,  as  tenants  in 
common  in  fee,  with  cross  remainders  between  them,  and  if  but 
one  child,  in  trust  for  such  surviving  or  only  child  in  fee.  "And 
for  default  of  such  issue,  then  in  trust  as  to  one  moiety  or  half 
part  of  the  said  freehold  messuages,  lands,  tenements,  heredita- 
ments, and  premises,  for  my  sister.  Lady  Frances  Burrard,  and 
her  assigns,  for  and  during  the  term  of  her  natural  life ;  and 
from  and  immediately  after  her  decease,  in  trust  and  for  the  use 
of  my  sister  Sarah,  the  wife  of  the  said  William  Toldervy,  and  her 
heirs  and  assigns  for  ever.    And  as  to  the  other  moiety  of  the 
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said  meesaages,  lands,  tenements,  and  hereditaments,  with  the  Toldsrvt 
appurtenances,  in  trust  and  for  the  use  of  the  said  Sarah  Toldervy,  colt. 
her  heirs  and  assigns  for  ever."  The  testator  then  devised  certain 
leasehold  hereditaments  to  his  trustees  upon  the  same  trusts 
and  under  the  same  limitations  as  he  had  declared  concerning 
his  freehold  estate,  or  as  near  thereto  as  the  different  natures 
of  the  respective  *properties  would  permit.  Then  followed  this  [  •242  ] 
proviso :  **  Provided  always,  and  it  is  my  will,  that  in  case  my 
said  daughter  shall  in  the  lifetime  of  the  said  William  Toldervy 
marry  with  his  approbation  and  consent,  or  after  his  decease, 
with  the  good-liking,  approbation,  and  consent  of  the  said 
Thomas  Davis,  or  the  legal  representative  of  the  survivor  of 
them,  then  and  in  such  case  it  shall  and  may  be  lawful  for  them, 
or  the  survivor  of  them,  or  the  legal  representative  of  the 
survivor  of  them,  to  convey  the  said  freehold  messuages,  lands, 
tenements,  and  hereditaments,  and  to  assign  the  said  leasehold 
messuages,  lands,  tenements,  and  premises  unto  such  person 
and  persons,  use  and  uses,  as  they  or  the  survivor  of  them,  or 
the  legal  representative  of  the  survivor  of  them,  shall  think 
proper ;  so  that  the  same  is  conveyed  and  assigned  upon  trust 
only,  and  for  the  use  of  my  said  daughter  Mallett,  and  such 
husband  as  she  shall  marry  with  such  consent  as  aforesaid,  for 
and  during  their  joint  Uves,  and  the  life  of  the  survivor  of  them 
(but  not  without  impeachment  of  waste),  with  remainder  to  the 
issue  of  the  body  of  my  said  daughter,  in  such  manner,  shares, 
and  proportions,  as  they  my  said  trustees,  or  the  survivor  of 
them,  shall  think  proper,  direct  and  appoint;  and  for  want 
of  such  direction,  limitation,  or  appointment,  in  such  shares  and 
proportions,  as  are  hereinbefore  limited  respecting  the  same." 
The  testator  then  directed  an  additional  allowance  to  be  made 
to  his  daughter  at  the  discretion  of  his  trustees,  until  she  should 
attain  the  age  of  thirty-one,  if  she  so  long  remained  sole  and 
unmarried.  He  then  provided  for  the  maintenance  of  his 
daughter's  children,  in  case  she  married  without  consent.  And 
then  reciting,  that  he  was  entitled  to  the  remainder  in  fee 
of  certain  hereditaments  in  Whitechapel,  he  gave  and  devised 
the  same  unto  his  sisters.  Lady  Frances  Burrard  and  Sarah 
Toldervy,  and  to  the  heirs  and  assigns  of  the  said  Sarah  Toldervy. 

17—2 
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TbLDEBVY  The  testator  died  without  revoking  his  will,  leaving  *his  two 
Colt.  sisters  and  his  daughter  Mallett  surviving  him.  Mallett  attained 
[•24a]  her  age  of  twenty-one,  and  afterwards,  with  the  consent  of 
William  Toldervy,  married  the  Reverend  James  Colt.  Mr.  and 
Mrs.  Colt  died  without  ever  having  had  any  issue.  Sarah 
Toldervy  survived  her  sister  Lady  Frances  Burrard,  and  devised 
all  her  real  estates  to  James  Bayley  Toldervy  in  fee.  James 
Bayley  Toldervy  died,  having  made  a  settlement  of  the  property 
comprised  in  the  above  will  in  favour  of  his  wife  and  children. 

The  present  bill  was  filed  by  the  widow  of  James  Bayley 
Toldervy  against  Sir  John  Colt  (who  upon  the  death  of  his  uncle, 
Mr.  Colt,  had  taken  possession  of  the  property),  against  the 
heir-at-law  of  the  surviving  trustee  under  the  will,  and  against 
the  children  of  James  Bayley  Toldervy.  It  prayed  delivery  of 
possession  of  the  property  and  title-deeds  to  the  plaintiff;  an 
account  of  the  rents  and  profits  received  by  the  defendant  Colt 
since  the  death  of  his  uncle;  a  receiver;  injunction,  &c. 

The  defendant,  Sir  John  Colt,  having  put  in  his  answer, 
admitting  the  possession  of  certain  deeds  relating  to  the  property 
in  question,  Mr.  Temple  and  Mr,  Wilcock,  for  the  plaintiff, 
moved  for  their  production. 

Mr.  Rolfe  and  Mr.  Cooper  resisted  the  motion  on  twa 
grounds :  first,  that  supposing  the  plaintiff  had  any  title  under 
the  will,  she  had  no  right  to  call  upon  the  defendant  to  disclose 
his  title  ;  secondly,  that  the  plaintiff  had  no  title  under  the  will. 

[The  Court  gave  judgment  on  both  points  in  favour  of  the 
plaintiff.] 

[Subsequent  proceedings  were  taken  in  the  cause,  in  the  course 
of  which  his  Lordship,]  considering  the  will,  on  which  the 
plaintiff's  claim  depended,  to  be  one  of  difficult  construction, 
and  to  involve  a  question  of  some  importance,  directed  that  the 
cause  should  be  heard  before  the  full  Court. 

18SB.  The  cause  now  came  on  for  hearing.     The  defendant,  Sir 

Nov^,      John  Colt,  gave  in  evidence  the  marriage  settlement  of  Mr.  and 
[  621  ]       Mrs.  Colt.    By  this  settlement,  dated  the  80th  of  November,. 
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1782,  and  reciting  the  will  (i)  of  James  Bowman   Clarke,  the     Toldb^yy 

freehold  property  in  question  was  conveyed  by  the  trustees,        qolt, 

Toldervy  and  Davis,  to  certain  uses  *therein  mentioned,  until       [  *e2?  ] 

the  marriage;  and  after  the  marriage,  to  the  use  of  Mr.  and 

Mrs.  Colt  for  their  joint  lives,  and  the  life  of  the  longest  liver  of 

them,  but  not  without  impeachment  of  waste ;  with  remainder 

to  trustees  to  preserve  the  contingent  remainders ;  with  remainder. 

to  the  use  of  all  and  every  the  child  and  children  of  Mr.  and 

Mrs.  Colt,  to  be  equally  divided  between  or  among  them,  if  more 

than  one,  share  and  share  alike,  as  tenants  in  common  in  tail, 

with  benefit  of  survivorship ;   and  if  there  should  be  but  one 

child,  or  all  but  one  should  die  without  issue,  to  the  use  of  that 

one  child  in  tail.    By  the  same  indenture  the  leasehold  property 

was  made  subject  to  limitations,  as  similar  as  possible  to  the 

limitations  in  the  freehold  estates. 

Mr.  Temple  and  Mr.  Wilcock,  for  the  plaintiff: 

*  *     It  is  clear,  upon  the  construction  of  this  will,  that,        [  625  ] 
whether  the  marriage  turned  out  to  be  provident  or  improvident, 

the  children  were  to  stand  in  the  same  situation  except  as  to 
time ;  and  if  there  were  no  children,  the  estate  was,  in  eithei^ 
ease,  to  go  over  to  the  sisters :  Mackinnon  v.  SeweU  (2). 

Mr.  Knight,  Mr.  Preston,  and  Mr.  Cooper,  for  the  defendant, 
Sir  John  Colt: 

•  *    It  is  clear  that  upon  the  grammatical  construction  of       r  ^^  -. 
ihe  will,  the  ultimate  limitation  to  the  sisters  depends  solely  on 

the  condition  that  the  daughter  marries  without  consent.  *  * 
In  this  case  the  governing  motive  of  the  testator  was  to  prevent  r  ^2$  i 
an  improvident  marriage  by  his  daughter.  With  that  view  he 
limits  her  interest  in  the  property,  previously  to  her  attaining 
thirty-one.  No  provision  whatever  is  made  for  her  attaining 
that  age  unmarried;  and  it  is  clear  that  if  that  event  had 
occurred,  the  rents  would  have  belonged  to  her  as  heiress-at-law 
of  the  testator.  The  testator  has  evidently  left  a  portion  of  his 
property  to  be  dealt  with  by  the  law.    He  makes  no  provision  ais 

(I)  See  anti',  p.  257.  (2)  39  E.  B.  17o  (2  My.  &  K.  202 ; 

C.  P.  Coop.  224). 


262  1885—86.    EX.  EQ.    1  YOUNGE  &  COLL.  628—686.     [r.r. 

TOLDEBVT  to  the  rents  between  the  tune  of  his  daughter  arriving  at  thirty- 
C<Jt.  one  and  dying  unmarried.  *  *  The  contingency  of  the 
[  «3d  ]  daughter's  marrying  without  consent  pervades  and  governs  the 
whole  of  that  clause  which  contains  the  limitation  to  the  sisters. 
*  *  We  contend  that  the  marriage  of  the  daughter  without 
consent  was  the  strict  condition  on  which  alone  the  sisters  were 
to  take ;  that  there  is  nothing  in  the  will  repugnant  to  this  con- 
struction ;  that  a  contrary  construction  might,  if  there  had  been 
issue,  have  defeated  that  issue;  and  that  such  a  result  was 
directly  at  variance  with  the  intention  of  the  testator. 

Mr.  Johnes,  for  the  children  of  James  Bayley  Toldervy. 

Mr.  Stinton,  for  the  heir-at-law  of  the  surviving  trustee. 

Mr.  Templcy  in  reply : 
[  631  ]  *     *     Upon  the  principles  of  Murray  v.  Jones  (i),  and  Jones  v. 

Westcomb  (2),  this  is  a  conditional  limitation  to  the  sisters,  and 
not  merely  a  gift  upon  condition. 

1836.         The  Lord  Chief  Baron   now  delivered  the  judgment  of  the 
^^^*  Court.     [After  referring  at  length  to  the  will  he  said  :" 

[632]  Upon  the  former  argument,  it  struck  me  that  the  testator's 

^  ■'  intention  *to  provide  for  the  sisters  was  very  apparent.  In  the 
'■  J  first  bequest,  he  had  devised  the  remainder  expectant  upon  the 
estate  tail  in  the  children,  to  the  two  sisters ;  and  I  thought  that 
he  had  a  design  to  provide  for  his  sisters  this  estate  in  remainder 
at  all  events.  Although  the  will  was  expressed  obscurely  and 
ambiguously,  it  had  occurred  to  me  that  by  putting  the  proviso 
for  the  case  of  a  marriage  with  consent  into  a  place  which  1 
thought  I  could  discover  to  be  its  proper  place,  that  would 
remove  all  difficulties,  and  would  efifectuate  the  testator's  inten- 
tion, that  the  remainder  to  the  sisters  should  take  effect  after  the 
estate  tail  given  to  the  children,  either  in  the  case  of  a  marriage 
without  consent,  or  'a  marriage  with  consent.  That  was  the 
impression  under  which  I  certainly  gave  my  first  opinion ;  but 

(1)  13  E.  R.  104  (2  V.  &  B.  313).  (2)  1  Eq.  Ca.  Abr.  245,  pi.  10. 
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upon  the  elaborate  argument  which  we  have  had  upon  the     Toldebvt 
subject  since,  I  have  seen  reason  to  change  that  opinion.  Colt. 

Now,  let  us  see  what  it  is  that  the  children  take.  The  estate 
is  given  to  them  expressly  in  case  of  a  marriage  without  consent. 
The  remainder  is  to  take  effect  after  that  estate  expires,  and 
is  dependent  upon  that  estate,  and  no  other.  That  is  the  first 
remainder,  and  it  begins  with  the  words,  ''and  for  default  of 
such  issue."  Now,  it  is  admitted  on  both  sides,  and  I  think 
it  cannot  be  denied,  that  the  word  ''  issue  "  there,  means  issue 
of  the  children.  It  cannot  mean  issue  of  the  daughter,  because 
no  estate  tail  is  given  to  the  daughter,  nor,  in  that  clause,  any 
estate  for  life ;  and,  therefore,  a  limitation  to  the  sisters,  after  a 
general  failure  of  issue  of  a  person  who  was  to  take  no  particular 
interest,  would  have  been  too  remote.  What  is  given  to  the 
daughter,  in  case  of  her  marriage  without  consent  is,  an  annuity 
of  5(M.,  and  nothing  more;  and  immediately  the  children  are 
bom,  they  take  estates  tail,  liable  to  be  modified  by  any  direction 
or  appointment  the  trustees  may  make.  If  they  make  no 
appointment,  they  take  estates  tail,  as  tenants  in  common  '''with  [  *637  ] 
cross-remainders.  Then  upon  what  does  the  remainder  to  the 
sbters  depend  ?  It  depends  upon  that  estate  tail.  If  that  estate 
tail  is  taken  away,  the  remainder  is  taken  away. 

The  question  has  been  argued  on  behalf  of  the  plaintiff,  as  if 
the  present  ought  to  be  ranged  under  that  class  of  cases  in 
which  it  is  contended  that  the  case  of  Murray  v.  Jones  (i),  and 
the  more  modem  one  of  Mackinnon  v.  Sewell  (2),  are  comprised. 
[His  Lordship  then  referred  to  those  cases,  and  then  reverting 
to  the  will  said :] 

I  find  this  extraordinary  fact  in  this  will — I  find  a  clear  case       [  640  ] 
in  which  the  sisters  could  by  no  means  have  any  remainder  at  all, 
and  that  is  this:  the  testator  has  provided  for  his  daughter  till  she 
anives  at  the  age  of  thirty-one  unmarried ;  and  he  has  provided  for 
her  also  if  she  marries  before  or  after  thirty -one ;  but  if  she  remains  j 

single  from  thirty-one  to  the  day  of  her  death,  the  only  provision  i 

made  for  her  is  a  provision  by  law ;  there  is  no  provision  by  this  I 

will.  It  was  argued  in  that  case  that  he  must  be  supposed  to  intend  ! 

to  die  intestate.    I  do  not  think  he  intended  any  such  thing ;  but  a 
(1)  13  E.  B.  1(H.  (2)  39  B.  B.  175. 
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ToLDEBVY  man  may,  without  intending  to  die  intestate,  in  effect  make 
Colt.  ^o  provision  at  all  but  what  the  law  makes.  It  appears  to  me 
a  confusion  of  ideas  to  say  that  a  man  intends  to  die  intestate 
when  he  makes  a  will,  because  he  probably  intends  to  devise 
every  thing ;  but  it  happens  very  often  that  he  omits  to  make  a 
particular  devise ;  and  if  it  is  a  casus  omissus,  a  court  of  law 
cannot  supply  it  afterwards.  Now,  then,  suppose  the  daughter 
had  never  married  at  all,  why  the  object  of  the  trusts  given  to 
the  trustees  being  to  provide  for  a  particular  person,  the 
daughter,  her  children,  her  husband,  and,  in  one  case,  for  the 
persons  in  remainder,  who  are  specified  in  the  will,  if  she  does 
not  marry  at  all  and  dies  unmarried,  there  is  an  end  of  their 
trust,  except  that  which  the  law  raises  for  the  benefit  of  the 
daughter.  What  estate,  then,  does  she  take  ?  Not  an  estate  for 
life — she  takes  no  particular  estate — and  therefore  no  remainder 
can  depend  upon  her  life.  She  takes  no  estate  tail,  and  therefore 
no  remainder  can  depend  upon  that  estate.  She  clearly  takes 
an  estate  in  fee,  liable,  if  you  please,  to  be  divested  by  her 
marriage,  with  or  without  consent,  after  thirty-one ;  but  yet,  if  she 
remains  unmarried  after  thirty-one,  and  dies,  it  is  clear  that  she 
dies  seised  of  an  equitable  estate  in  fee-simple  in  all  these 
premises ;  and  it  goes,  therefore,  to  her  heir-at-law,  or  may  be 
bequeathed  by  her  will. 
[  641  ]  There  is  one  case,  therefore,  where  clearly  the  testator  has 

omitted  to  make  any  provision  for  his  sisters  at  all,  or  to  give 
any  such  estate  as  could  support  any  remainder  to  the  sisters. 
Well,  then,  it  is  asked,  and  I  think  very  properly  asked,  as  one 
case  of  that  sort  was  plain,  manifest,  and  incontrovertible,  why 
should  not  the  other  case  also  of  a  marriage  with  consent  be 
ranged  under  the  same  class  of  cases  either  of  a  design  to  die 
intestate,  if  you  please  so  to  put  it,  or  of  a  casus  omissus ;  and 
why  should  you  supply  it  in  one  case  more  than  the  other  ?  It 
is  very  remarkable  that  in  the  proviso  for  a  marriage  with 
consent,  the  estate  tail  is  given  to  the  children  in  a  different 
manner.  The  first  estate  tail  vests  in  them  the  moment  they 
are  bom.  They  take  as  purchasers  in  both  cases ;  but  in  the 
first  case  they  take  the  estate  tail  from  the  moment  they  are 
bom.    But  in  the  other,  the  estate  is  given  to  the  husband  and 
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the  wife  for  life,  and  for  the  life  of  the  survivor ;  and  then,  the     Toldbrvt 
<estate  tail  depending  on  that  estate  for  life,  goes  to  the  children.        golt. 
Undoubtedly  that  would  make  no  diflference,  if  it  were  followed 
either  in  words  or  by  construction,  with  a  remainder  over  to  the 
sisters.     But  that  proviso  for  a  marriage  with  consent  is  followed 
by  no  such  remainder  to  the  sisters.     Now,  where  shall  I  put  it 
in  the  will  ?     What  right  have  I  to  say,  as  I  first  thought  I  had, 
that  I  can  put  it  before  the  limitation  of  the  remainder  to  the 
sisters?     Suppose  he  himself  had  inserted  it  in  the  will  at  an 
-earlier  part :  he  might  still  have  put  it  after  that  remainder.     If 
he  had  so   done,  the  same  difficulty  would  have  occurred   as 
occurs  now,  though  placed  after  it  at  a  greater  distance.    I 
cannot  say,  therefore,  that  he  intended  that  the  limitation  to  the 
sisters  of   a  remainder  dependent  on  a  particular  estate   tail, 
granted  upon  a  certain  condition  only,  was  to  follow  the  estate 
tail  granted  upon  another  condition,  and  in  a  different  part  of 
his  will.     If  I  were  asked  my  opinion  of  the  intention  of  the 
testator,  if  the  case  had  been  suggested  to  him,  I  should  say, 
that  *if  he  had  been  told,  "  You  have  made  a  provision  for  your       [  •642  ] 
•sisters  in  case  of  a  particular  marriage  without  consent ;  but  in 
the  other  parts  of  your  will  you  have  left  no  provision  for  them, 
as  to  yonr  estates  bequeathed  to  your  daughter :  "  I  should  think 
it  very  probable  indeed  he  would  have  said :  "  Then  fill  up  that 
omission,  and  give  them  the  remainder  again."    But  a  court 
of  justice  has  no  right,  in  interpreting  a  will,  to  make  a  probable 
<x)njecture  of  what  a  testator  would  have  done  in  a  particular 
case,  and  then  to  do  it  for  him,  when  there  are  no  words  in  the 
will  to  justify  that  course.    We  are  bound  to  find  out  the  inten- 
tion of  the  testator;   and,  though  that  intention  be  expressed 
obscurely  ^  or  ambiguously,  yet  if  it  is  expressed  in  words  some 
how  or  other,  or  expressed  by  so  strong  an  implication,  that  you 
x^annot  avoid  seeing  he  contemplated  the  thing  and  meant  it, 
though  be  has  not  expressed  it  accurately ;  in  that  case  you  are 
bound,  if  you  can  find  such  intention  expressed  in  the  will,  to 
give  effect  to  it,  and  very  often  to  mould  and  modify  the  estate 
in  such  a  way  as  to  give  effect  to  the  intention  that  he  either 
-clearly  has  expressed  or  intended  to  express.    But  if  the  words 
^0  not  express  any  such  intention,  it  is  not  because  you  can 
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ToLDSBYY  conjecture  such  intention  to  be  highly  probable,  that  you  are  to 
Colt.  insert  words  in  order  to  give  effect  to  it.  The  testator  has  not 
done  what  he  probably  would  have  done,  had  the  case  occurred 
to  him ;  but  if  he  has  not  done  it,  a  court  of  law  has  no  right  to 
do  it  for  him.  It  therefore  appears  to  me  that  we  cannot,  by 
anything  but  a  probable  conjecture,  which,  in  my  opinion,  the 
Court  has  no  right  to  act  upon,  insert  this  proviso  immediately 
before  the  limitation  over  of  the  remainder  to  the  sisters.  And 
if  we  cannot  do  that,  then  the  limitation  over  to  the  sistera 
clearly  depends  upon  the  conditional  estate  tail  given  to  the 
children ;  and  as  that  conditional  estate  tail  never  existed  in 
the  case  that  has  occurred,  of  course  the  remainder  falls  to  the 
ground. 
[  *643  ]  I  ought  to  state,  that  it  is  the  opinion  of  some  of  the  "^Judges, 

and,  for  aught  I  know,  of  all  of  them ;  certainly,  two  have 
expressed  it  to  me,  that  the  proviso  for  making  a  settlement  in 
the  case  of  a  marriage  with  consent  was  not  imperative  upon 
the  trustees.  I  own  that  I  myself  do  not  entirely  concur  in  that 
opinion.  I  am  inclined  to  think,  that,  although  the  words  used 
in  that  proviso  are,  "  it  shall  and  may  be  lawful,"  the  trustees 
would  probably  have  been  compelled,  if  the  necessity  had  arisen, 
to  make  that  conveyance,  or  to  hold  the  estate  in  trust  for  the 
children.  That  depends  on  a  class  of  cases  of  which  Broivn  v- 
Higgs  (i)  is  a  leading  authority  in  modem  times.  Ui)on  that, 
and  other  cases  of  the  same  nature,  I  think  it  cannot  be 
doubted,  that  where  an  apparent  power  is  combined  with  a  trust, 
if  the  power  is  not  executed,  a  court  of  equity  will  execute  the 
trust  in  some  manner ;  and  therefore,  that  if  the  trustees  in  this- 
case,  supposing  children  to  have  been  born  after  a  marriage  with 
consent,  had  omitted  to  make  any  conveyance  at  all,  a  court 
of  equity  would  have  allowed  the  children  to  have  had  the 
benefit  of  that  clause  in  the  will,  considering  it  as  a  trust 
combined  with  a  power.  However,  the  judgment  of  the  Court 
in  this  case  must  be  given  without  reference  to  that  interpreta- 
tion; because,  as  the  other  Judges  are  of  opinion  that  it  was- 
a  matter  of  mere  discretion  in  the  trustees,  if  they  are  right  in 
that  opinion,  there  can  be  no  doubt  at  all  that  the  plaintiff  could 
(1)  4  E.  E.  323  (8  Ves.  561). 
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have  no  claim.     But  the  ground  upon  which  we  are  all  agreed  in     Toldkbvt 

giving  judgment  for  the  defendants  is  this,  that  we  think  we        Colt. 

cannot  indulge  in  conjecture  for  the  purpose  of  introducing  one 

proviso  into  another  place  than  that  where  it  exists  in  the  will, 

and  into  that  precise  place  which  would  make  it  give  effect 

to  the  limitation  over  of  the  remainder  to  the  sisters.    We 

think  we  cannot  do  that  but  by  conjecture,  which  we  have 

no  right  to  indulge  in;    and  upon  this  ground  the  bill  must 

be  dismissed. 

Decree  accordingly. 


BAKER  V.  CAETER.  i836. 

Feb.  U, 
(1  Y.  &  C.  250—256;  8.  C.  4  L.  J.  (N.  S.)  Ex.  Eq.  12.)  

A  truatee  who  has  purchased  the  trust  property  and  sold  it  at  a  profit, 
and  who  has  been  compelled  by  a  suit  in  equity  to  refund  that  profit, 
will  not,  except  under  circumstances  affecting  him  with  moral  fraud,  be 
charged  with  the  costs  of  the  suit. 

Chables  Carter,  of  Eton,  boat-builder,  by  his  will  gave  and 
devised  all  and  singular  his  real  estates  which  he  might  die 
possessed  of,  unto  his  brother  James  Carter  the  elder,  and 
another  trustee,  upon  trust  to  receive  *the  rents  of  the  same,  [  •261  ] 
and  to  pay  and  apply  them  unto  and  to  the  use  and  benefit 
of  his  wife  Charlotte  Carter,  and  his  two  daughters,  until  they 
should  attain  their  respective  ages  of  twenty-one  years.  And 
from  and  after  the  decease  of  his  said  wife,  he  gave  his  real 
estates  to  his  two  daughters,  as  tenants  in  common,  their  heirs 
and  assigns  for  ever.  And  he  gave  and  bequeathed  all  and 
singular  his  stock  in  trade,  household  goods,  plate,  china,  and 
all  other  his  effects,  unto  his  said  wife  Charlotte  Carter,  upon 
trust  to  carry  on  the  business  for  the  benefit  of  herself  and  his 
two  daughters,  and  after  her  decease,  to  his  two  daughters  share 
and  share  alike.  By  a  codicil  he  appointed  James  Carter  the 
elder  and  another  person  his  executors.  Carter  alone  proved 
the  will  in  December,  1815. 

The  bill,  which  was  filed  by  the  two  daughters  and  the  husband 
of  one  of  them,  against  Charlotte  Carter,  James  Carter  the  elder, 
and  his  son  James  Carter  the  younger,  charged  various  acts  of 
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Bakbr  fraud  against  all  the  defendants  in  relation  to  the  testator's 
Cabtbb.      estate,  and  prayed  a  general  account. 

The  charge  against  Mrs.  Carter  was  not  substantiated.  That 
against  James  Carter  the  elder  and  his  son  was  to  a  certain 
extent  proved,  and  arose  out  of  the  following  transactions.  In 
1816,  eight  leasehold  houses  of  the  testator  being  in  mortgage 
to  one  Sawyer,  the  mortgagee  called  in  his  mortgage  money. 
Carter  the  elder  having  no  assets  of  the  testator  in  his  hands, 
advertised  these  premises  for  sale  in  the  Windsor  Express,  and 
oflfered  to  sell  them  to  the  mortgagee,  who  refused  to  buy  them. 
They  were  then  valued  by  a  sm-veyor  at  936Z.,  and,  as  swoni 
by  Carter  in  his  answer,  he  again  endeavoured  to  procure  a 
purchaser  for  them,  but  without  success.  Eventually  he  sold 
them  to  his  son  James  Carter  the  younger,  for  936Z.,  the 
consideration  money  being,  as  he  admitted,  his  own  money, 
[  *252  ]  and  not  that  of  his  son.  Six  years  afterwards,  "^the  corporation 
of  Windsor,  requiring  the  scite  of  these  premises  for  the  purpose 
of  building  the  new  bridge  of  Windsor,  purchased  them  of  James 
Carter  the  younger  for  1,200/.,  and  50Z.  expenses. 

Upon  the  hearing  of  this  cause  before  Lord  Lyndhurst,  C.  B., 
at  the  sittings  after  Trinity  Term,  1832,  his  Lordship  was  of 
opinion  that  the  before-mentioned  transaction  could  not  be 
supported  in  a  court  of  equity ;  it  was  therefore  ordered  that 
the  defendant  James  Carter  the  elder  should  account  for  the 
sums  of  1,200Z.  and  50Z.,  with  interest  at  4/.  per  cent.,  from 
the  6th  July,  1822,  which  was  the  time  of  the  sale  to  the 
corporation  of  Windsor ;  and  should  also  account  for  the  rents 
and  profits  of  the  premises  from  the  death  of  the  testator  till 
the  6th  July,  1822. 

The  cause  coming  on  to  be  heard  upon  further  directions,  the 
main  question  was,  whether  the  defendant  James  Carter  the 
elder  should  pay  the  costs  of  the  suit. 


Mr.  Jei-vis  and  Mr.  Dixon,  for  the  plaintiffs. 


*     *     * 


[  263  ]  Mr.  Simpkinson  and  Mr.  James  Watson,  for  the  defendants 

Carter  the  father  and  Carter  the  son : 

*     *    Here  there  was,  morally  speaking,  no  fraud ;  and  Lord 
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LTNDHUR8T  was  of  that  opinion  *at  the  hearing.     His  Lordship       Baker 
set  aside  the  transaction  solely  on  technical  grounds  of  equity.  cabteb. 

[  •264  J 

Mr.  G.  Richards,  for  the  defendant  Charlotte  Carter. 
3/r.  Jerrisy  in  reply. 

The  Lord  Chief  Baron: 

*     *     I  agree  that  where  a  trustee  purchases  the  trust  estate 

for  his  own  benefit,  the  simple  obvious  rule  is,  that  the  purchase 

most  be  set  aside ;  but  it  does  not  therefore  follow  that  such  a 

transaction  bears  the  character  of  fraud  in  every  case.     On  the 

contrary,  the  trustee  may  do  it  under  circumstances  beneficial 

to  the  trust  estate,  and   to  the  principal   parties  concerned. 

A  trustee,  therefore,  is  not  necessarily  to  be  punished  in  cases 

of  this  nature ;  though,  if  he  violates  his  trust,  and  is  guilty 

of  fraud,  no  doubt  the  Court  will  oblige  him  to  pay  the  costs 

which  by  his  misconduct  the  cestui  que  trusts  have  been  put  to. 

[After  referring  to  the  facts  his  Lordship  continued  as  follows :] 

It  comes  then  to  the  question  whether,  if  an  executor  should       [  266  ] 

purchase  the  testator's  property,  and  give  the  estate  the  full 

benefit  of    the  purchase,  and  at  any  time  afterwards  under 

extraordinary'  circumstances  which  no  one  ever  contemplated, 

the  property  should  be  sold  at  a  greater  value  than  that  for 

which  it    was  bought,  then  not  only  by  an  inexorable  rule 

of  equity  is  the  money  to  be  paid  back  to  the  testator's  estate, 

bat  the  executor  is  to  be  accused  of  fraud  and  made  to  pay  all 

the  costs.    If  he  had  made  no  profit  by  the  purchase,  the  parties 

interested  would  have  been  satisfied.     Subsequent  events  cannot 

vary  the  moral  conduct  of  the  defendant,  though  they  may  alter 

his  legal  responsibility.     There  is  no  ground,  therefore,  for 

charging  him  with  fraud,  or  visiting  him  with  the  costs  of  this 

suit.    *     *     * 

There  was  no  fraud  whatever  in  the  son.    I  do  not  see  clearly       f  266  ] 
why  he  was  a  necessary  party,  the  bill  not  seeking  to  set  aside 
the  release.     Except,  perhaps,  for  the  purposes  of  discovery, 
he  was  clearly  not  a  necessary  party.     He  is,  therefore,  entitled 
to  his  costs. 
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2^-  PIERCE  V.   SCOTT. 

Fed,  17. 


[257] 


(1  Y.  &  C.  257—260 ;  S.  C.  4  L.  J.  (N.  S.)  Ex.  Eq.  36.) 

Where  lands  are  devised  in  triLst  for  the  payment  of  the  testator  s 
debts  generally,  with  a  direction  that  his  estate  at  A.  shall  first  be  sold 
for  that  purpose,  and  if  that  be  not  sufficient,  then  his  estate  at  B. ; 
a  good  title  cannot  be  made  to  the  estate  at  B.,  unless  the  vendor  shews 
clearly  that  the  trust  remains  unsatisfied,  and  that  the  produce  arising 
from  the  sale  of  the  A.  property  would,  beyond  all  doubt,  be  insufficient 
for  the  purposes  of  the  trust. 

John  Habvey  Pibrce,  by  his  will  dated  the  28th  March,  1818, 
after  specifically  bequeathing  his  furniture  and  other  personal 
estate  except  his  leasehold  property,  gave,  devised,  and  bequeathed 
to  four  trustees,  whom  he  appointed  his  executors,  their  heirs  and 
assigns,  all  his  real  estate,  and  also  his  leasehold  estates  and  all 
his  interest  therein,  upon  certain  trusts  mentioned  in  his  will,  for 
the  benefit  of  his  children.  The  will  then  contained  the  following 
clause:  **  And  my  will  is,  that  if,  at  my  decease,  any  mortgage 
or  other  debts  remain  unpaid,  then  my  trustees  aforesaid  shall 
sell  my  interest  in  my  said  leasehold  estates,  and  so  much  of  my 
freehold  estates  as  may  be  sufiScient  to  pay  off  all  such  said  debts 
and  mortgages,  provided  the  majority  of  the  said  trustees  deem 
it  best  so  to  do ;  in  which  case  my  will  is,  that  the  three  houses 
in  Hermitage  Street  be  first  sold,  after  the  leasehold  estates  are 
disposed  of ;  then  the  house  and  land  at  Upchurch,  in  the  county 
of  Kent;  and  if  these  are  not  sufficient,  then  the  public-house 
premises  at  Union  Stairs,  reserving,  if  possible,  the  ground  rent 
of  four  houses  on  the  north  side  of  the  said  Hermitage  Street, 
and  the  public-house,  *  The  Edinburgh  Castle,'  with  the  wharf, 
warehouses,  stable,  and  dwelling-house  adjoining,  situate  in 
Wapping,  near  the  Hermitage  aforesaid,  in  the  county  of 
Middlesex." 

The  testator  died  soon  after  the  date  of  his  will.  Three  of 
the  trustees  disclaimed,  in  consequence  of  which  the  execution 
of  the  trusts  devolved  on  the  remaining  trustee,  who  was  the 
eldest  son  of  the  testator,  and  plaintiff  in  this  suit. 

In  December,   1882,   the  plaintiff  caused   the   ''Edinburgh 

Castle"  and  the  other  premises  at  Wapping,  which  were  free- 

[  •268  ]      hold,  to  be  put  up  to  sale  by  public  auction.     The  *defendant 
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y^SB  declared  the  purchaser,  and  paid  his  deposit.     Upon  his       Pibboe 

afterwards  objecting  to  the  title,  and  refusing  to  complete  the       soott. 

purchase,  the  present  bill  was  filed  against  him  for  a  specific 

performance  of  the  contract.     It  contained  an  allegation  that 

the  other  property  mentioned  in  the  will,  and  tha*eby  directed 

to  be  sold  before  the  property  sold  to  the  defendant,  is  subject 

to  mortgages  and  other  charges,  to  the  value  or  more  than  the 

value  thereof.    That  the  said  premises  sold  to  the  said  defendant 

as  aforesaid,  are  also  subject  to  a  mortgage  debt  and  arrears 

of  an  annuity  to  a  considerable  amount,  although  the  same  will 

be  discharged  out  of  the  said  defendant's  said  purchase-money ; 

and  that  there  are  also  various  other  debts  of  the  testator  to  a 

large  amount  still  owing  and  unpaid ;  and  that  there  are  no  other 

funds  available  for  the  payment  thereof  than  the  defendant's 

aforesaid  purchase-money. 

The  cause  having  been  heard,  and  the  Master  in  pursuance  of 
the  usual  reference  having  reported  that  a  good  title  could  not 
)>e  made  to  the  premises  in  question,  the  plaintiff  excepted  to  the 
Master's  report. 

Mr.  Rogers,  in  support  of  the  exception : 

*  *  It  may  be  contended,  that  the  length  of  time  since  the  [  269  ] 
testator's  death,  which  took  place  fifteen  years  ago,  raises  a 
presumption  that  the  debts  have  been  paid,  and  consequently 
that  the  sale  is  improper.  It  is,  however,  clearly  established, 
that  when  property  is  bequeathed  upon  trust  for  the  payment  of 
debts,  a  creditor,  though  only  by  simple  contract,  may  at  any 
time  within  twenty  years  from  the  testator's  death,  file  a  bill  to 
enforce  that  trust:  Jones  v.  Scott  (i).  No  purchaser,  therefore, 
within  a  period  less  than  twenty  years,  has  a  right  to  set  up  any 
presumption  of  this  nature  against  the  propriety  of  the  sale. 

3fr.  Treslove  and  Mr.  Kenyan  Parker,  contra  : 

No  doubt,  where  real  property  is  devised  for  the  payment  of 

the  testator's  debts  generally,  or  even  for  raising  so  much  money 

as  the  personal  estate  shall  be  deficient  for  that  purpose,  the 

purchaser  will  not  be  bound  to  see  to  the  propriety  of  the  sale ; 

(1)  1  Buss.  &  My.  255.     Eev.  4  a.  &  Fin.  382,  42  B.  E.  29. 
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PiiRCE  but  it  is  otherwise  where  the  debts  are  specified.  Here  the 
Scott.  mortgaged  debts  are  specified  debts,  which  the  purchaser  i& 
bound  to  see  paid.  It  is  not  even  clear  that  the  testator  did 
not  mean  to  exonerate  his  personalty.  Besides,  there  is  no 
authority  for  saying  that  where  a  testator  directs  his  estates 
to  be  sold  in  succession,  the  executors  may  sell  the  last  first, 
and  come  into  a  court  of  equity  to  compel  the  purchase.  The 
Court  will  not  compel  a  purchaser  to  take  a  doubtful  title: 
Shapland  v.  Smith  (i).  The  lapse  of  fifteen  years  is  strong 
evidence  that  the  debts  are  paid. 

[  260  ]  Mr.  liOffcrs,  in  reply : 

If  the  allegation  in  the  bill  is  sufficient,  the  plaintiff  must 
have  a  decree.  It  is  not  necessary  for  him  to  prove  by  evidence 
that  there  are  debts ;  and  the  lapse  of  fifteen  years  is  not  notice 
that  there  are  no  debts.  There  may  be  bond  debts.  At  law,, 
twenty  years  are  allowed  for  claiming  a  bond  debt. 

The  Lord  Chief  Baron: 

I  feel  considerable  doubt  upon  the  point.     I  will  not  say  that 

it  is  clear  that  the  purchaser  is  not  liable  to  be  compelled  to 

complete  his  purchase ;  at  the  same  time,  there  is  a  suspicion  in 

regard  to  the  payment  of  the  debts.     Suppose  the  circumstances 

are  such  as  raise  a  suspicion  that  the  plaintiff  is  not  complying 

with  the  terms  of  the  trust,  the  question  is,  whether  that  is  not 

notice?    Now  it  is  not  likely  the  creditors  went  so  long  as  is 

suggested  without  enforcing  their  demands.      I  do  not   like 

to  lay  down  general  propositions  unnecessarily,  but  if  I  were 

a  purchaser,  I  should  say  that  this  was  not  a  safe  or  prudent 

purchase. 

Exception  overruled  ;  bill  dismissed  with  costs. 

(1)  1  Br.  C.  C.  74. 
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D'ALMAINE  and   Another   v.   BOOSEY(l).  isss. 

March  3. 
(1  Y.  &  C.  288—303;  S.  C.  4  L.  J.  (N.  S.)  Ex.  Eq.  21.)  

[288  1 

of  wliich  there  exists  an  exclusive  copyright,  is  an  act  of  piracy. 

The  English  assignee  of  the  copyright  of  a  foreign  musical  composer 
is  within  the  protection  of  the  statutes  relating  to  copyright.  Semhie, 
that  a  foreigner  who  resides  and  publishes  in  England,  is  within  the 
like  protection. 

Denis  Ferdinand  Esprit  Auber,  of  Paris,  in  the  early  part  of 
the  year  1834,  wrote  and  composed  a  certain  book  comprising  the 
music  of  an  opera  called  **  Lestocq,"  which  was  first  represented 
at  Paris  on  or  about  the  24th  of  May  in  the  same  year. 

By  an  indenture,  dated  in  June  in  the  same  year,  stamped 
according  to  the  laws  of  England,  and  made  between  Auber  of 
the  one  part  and  the  plaintiffs  of  the  other  part :  Auber,  in 
consideration  of  80Z.  paid  to  him  *by  the  plaintiffs,  assigned  [  '289  ] 
to  the  plaintiffs,  their  executors,  administrators,  and  assigns,  all 
his  copyright  in  the  before-mentioned  book,  and  the  several  airs, 
pieces,  or  compositions  comprising  the  music  thereof,  and  the 
sole  and  exclusive  right  of  printing,  re-printing,  and  publishing 
the  same  and  every  part  thereof ;  saving  and  reserving  to  Auber 
and  bis  assigns  the  right  and  privilege  of  printing,  publishing, 
and  vending,  after  the  first  publication  thereof  by  the  plaintiffs 
(such  first  publication  not  being  delayed  beyond  the  15th  of 
July  then  next),  copies  of  the  said  book,  and  the  airs  or 
compositions  comprising  the  same,  in  France  and  Germany, 
or  elsewhere,  not  being  any  part  or  parts  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  or  any  of  the  colonies 
or  dominions  thereof. 

About  the  12th  of  June,  1834,  the  plaintiffs,  who  carry  on 
business  in  co-partnership  as  music  sellers,  gave  notice  in 
writing  to  persons  connected  with  that  trade,  and,  amongst 
others,  to  the  defendant,  that  they  had  purchased  the  copyright 
in  the  music  of  **Lestocq."  On  the  16th  of  June  they  caused 
the  book,  comprising  the  music  of  the  whole  opera,  to  be  entered 

(1)  Fairiie  v.  Booaey  (1879)  4  App.  of  Parliament.     See  3  &  4  Will.  IV. 

Ca».  711;    48  L.  J.  Ch.  697.     The  c.  15;  o&6  Vict.c.4j;  45  & 46  Vict, 

subject  of  musical  copyright  is  now  c.  40;  51  &  52  Vict.  c.  17.— 0.  A.  8. 
dealt  with  by  a  series  of  later  Acts 

B.B. — VOL.  XU.  18 
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D'Almainb  at  Stationers'  Hall.  On  the  30th  of  June  a  like  entry  was  made 
BooBBY.  of  the  overture;  and  on  the  23rd  of  July  a  like  entry  was 
made  of  the  airs.  The  overture  was  published  by  the  plaintiffs 
at  their  shop  on  the  30th  of  June,  and  the  airs  on  or  about  the 
23rd  of  July.  In  August,  the  plaintiffs  published  two  sets  of 
quadrilles,  arranged  by  Wheippert,  from  the  same  opera. 

In  the  early  part  of  the  year  1835,  the  plaintiffs  discovered  that 
the  defendant  had  published  several  of  the  airs  of  "  Lestocq," 
with  some  alterations,  in  the  shape  of  quadrilles  and  waltzes. 
These  publications  were  respectively  called  *'  Musard's  57th  Set 
of  Quadrilles  (New  Series)  "  :  "  Musard's  58th  Set  of  Quadrilles 
(New  Series),'*  and  "  Musard*s  42nd  Set  of  Waltzes."  They 
were  all  described  on  the  title  page  as  having  been  taken  from 
Auber's  opera  of  "Lestocq,"  though  arranged  by  Musard. 
[  290  ]  The  plaintiffs  having  filed  their  bill  against  the  defendant,  pray- 

ing for  an  account  of  these  several  publications  and  of  the  profits 
arising  from  the  sale  thereof,  and  for  an  injunction  to  restrain 
the  further  sale — a  motion  was  now  made  for  the  injunction. 

In  support  of  the  plaintiffs'  case,  the  affidavit  of  Mr.  Bodwell, 
an  experienced  musician,  was  read.  With  reference  to  the  57th 
set  of  quadrilles  published  by  the  defendant,  he  deposed  that 
the  second  quadrille  was  so  completely  similar  to  an  air  of  the 
opera  called  **  Gentille  Muscovite,"  that  it  was  nearly  note  for 
note  the  same,  even  to  the  accompaniments ;  that  the  melody 
of  the  fourth  quadrille  was  like  another  air  of  the  opera,  with 
some  variations  in  certain  bars,  which  he  specified ;  and  that 
the  melody  of  the  fifth  quadrille  was  contained  in  certain  bars 
of  the  overture,  which  he  specified.  With  reference  to  the  58th 
set,  he  said  that  the  first  quadrille  was  founded  on,  though  much 
varied  from,  an  air  of  the  opera  called  **  Le  pauvre  Ivan."  He 
mentioned  the  several  bars  in  which  alterations  had  been  made, 
and  stated  that  in  one  instance  there  had  been  a  change  of  key. 
He  made  similar  statements  with  respect  to  the  other  quadrilles 
and  the  waltzes  ;  observing,  however,  that  in  one  of  the  waltzes 
there  were  sixteen  bars  which  were  not  in  the  original  air.  He 
concluded  his  affidavit  by  saying,  that  although  in  several 
instances  the  music  of  the  quadrilles  in  question  was  slightly 
varied  from  the  airs  of  the  opera,  yet  such  variation  was  not 


VOL.  XLi/'      1835.     EX.  EQ.     1  YOUNGE  &  COLL.  290—291.  275 

more  than  is  always  found  to  be  necessary  when  the  music  of  an     D'Almaine 
opera  is  arranged  in  the  form  of  quadrilles.  Boosev. 

The  defendant,  by  his  affidavit,  ^^tated  that  in  December,  1888, 
an  agreement  was  entered  into  between  him  and  Philippe 
Musard,  a  French  subject  residing  at  Paris,  that  the  latter 
should  supply  the  defendant  annually  with  a  stated  number  of 
quadrilles,  waltzes,  and  galoppes  (i),  composed  or  arranged  by  him 
for  the  piano  and  orchestra,  so  *a8  to  suit  the  London  season.  E  *^^*  ] 
That  the  defendant  had  no  control  over  Musard  as  to  the 
subjects  to  be  chosen,  or  the  authors  upon  whose  compositions 
such  quadrilles  &c.  should  be  founded ;  and  that  he  did  not 
know  on  what  the  same  were  founded  until  they  were  received 
b}'  him  from  Musard ;  that  the  quadrilles  and  waltzes  in 
question  were  received  by  the  defendant  from  Musard  in  pur- 
suance of  the  foregoing  agreement ;  and  that  the  former  were 
published  by  the  defendant  in  November,  1884. 

The  defendant  further  stated,  that  the  overture  to  the  opera 
'*  Lestocq,"  asentered  by  the  plaintiflfs  at  Stationers*  Hall  on  the 
80th  of  June,  is  an  abridgment,  arrangement,  or  adaptation  of 
the  overture  as  composed  by  Auber;  and  that  it  is  so  altered, 
abridged,  arranged,  and  adapted  as  to  be  performed  on  the 
pianoforte  by  one  person  ;  and  that  it  is  an  entirely  distinct  work 
from  the  overture  of  Auber ;  which  last-mentioned  composition 
can  only  be  performed  by  the  united  efforts  of  a  number  of  persons 
{lerforming  on  different  instruments.  That  the  defendant's  belief 
is,  that  the  overture  so  entered  was  not  composed  or  arranged  by 
Auber  in  the  mode  or  form  in  which  it  was  so  published  and 
entered  by  the  plaintiffs,  but  that  it  was  so  composed  and  arranged 
bv  some  other  person.  That  the  airs  which  were  entered  by  the 
plaintiffs  on  the  28rd  of  July,  were  in  like  manner  adapted  for  the 
pianoforte  only.  That  the  defendant's  reason  for  believing  that 
the  overture  and  airs  had  been  arranged  by  other  persons  was,  that 
the  plaintiffs  had  entered  and  published  several  other  airs  from 
**  Lestocq,"  which  had  been  arranged  by  Adam,  Kalkbrenner,  and 
others. 

The  defendant  further  stated,  that  Auber  composed  only  the 
music  of  the  said  opera  in  the  form  usually  called  and  known 
(1)  Sic  in  tho  report. 

18—2 
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D'Almains  hs  the  score,  which  contains  the  whole  of  the  music  to  be  used 
BoosEY.  hy  all  the  performers  collectively  with  their  several  instruments. 
That  it  is  universally  known  in  the  musical  profession,  and  the 
[  ^292  ]  fact  is,  that  the  *opera  "  Lestocq,"  as  entered  on  the  16th  of 
June,  is  the  only  one  of  the  compositions  before  mentioned 
which  was  composed  by  Auber  himself:  and  that  the  several 
other  compositions  are  only  arrangements  or  adaptations,  and 
were  composed  by  other  persons.  That  it  id  in  the  usual  course 
of  trade  to  call  such  compositions  by  the  name  of  arrangements 
or  adaptations;  and  that  the  persons  who  make  or  compose  them, 
possess  an  inferior  degree  of  talent  to  the  original  composer  of 
the  opera,  who,  from  his  superior  talent,  would  not  occupy  his 
time  or  attention  upon  such  a  subject.  That  the  value  of  such 
arrangements  or  adaptations  depends  entirely  upon  the  talent 
or  ability  of  the  arranger  or  adapter.  That  the  arrangements 
and  adaptations  published  by  the  plaintiffs  were  not  iijtended 
to  be  used  for  dancing ;  while,  on  the  contrary,  the  defendant's 
publications  were  expressly  intended  for  that  purpose. 

Upon  this  last  point  the  defendant  also  relied  on  affidavits 
of  two  other  musicians,  who  stated  that  the  music  of  the  plain- 
tiffs' publications  was  adapted  for  the  pianoforte  only,  in  which 
form  it  was  not  intended  to  be  danced  to ;  and  that,  in  fact, 
it  had  not  those  necessary  breaks  and  portions  of  melody  which 
are  absolutely  necessary  to  form  a  quadrille  or  waltz,  whereas 
the  object  of  the  defendant's  publications  was  the  arrangement 
or  adaptation  of  the  music  of  **  Lestocq,"  so  as  to  admit  of 
the  same  being  danced  to ;  and  that  in  such  arrangement  or 
adaptation  a  very  considerable  degree  of  musical  skill  and  talent 
is  necessary  ;  and  that  the  sale  of  the  quadrilles  and  waltzes  so 
formed,  is  very  much  increased  or  diminished  according  to  the 
talent  and  ability  of  the  composer  or  arranger  of  the  same. 

With  respect  to  the  time  of  the  publication  of  the  opera  in  France, 
the  evidence  was  contradictory.  The  plaintiff  stated  his  belief  that 
no  part  of  the  opera  was  published  by  Auber  before  the  2nd  of  July, 
1884,  about  which  time  it  was  likewise  registered  at  the  proper 
[  *'2d'A  J  office  at  Paris.  The  defendant,  *on  the  contrary,  asserted,  that 
from  letters  which  he  had  received  to  that  effect,  he  believed  the 
publication  in  Paris  had  been  a  month  earlier  than  the  2nd  of  July^ 
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Mr.  Ticiss,  for  the  plaintiffs  :  D'Almahje 

r. 

*  *  Copyright  exists  at  the  common  law,  and  the  power  BoosRt. 
to  transfer  such  a  right  is  recognised  by  the  statute  of  Anne  (i), 
which  speaks  of  authors  **  who  have  not  transferred  to  any  other 
the  copy  or  copies  of  their  books.''  Nothing  has  occurred 
in"  this  case  to  nan-ow  the  author's  privilege  at  common 
law.  •  ♦  The  Act  was  passed  for  the  protection  of  British  [  29*  ] 
authors.     *     *     ♦ 

(The  Lord  Chief  Baron:  The  Court  considers  the  importa- 
tion from  abroad  an  original  merit  entitled  to  protection. 
The  contract  having  been  entered  into  abroad  makes  [no 
difference.) 

The  plaintiffs  have  used  due  diligence  in  the  importation. 
The  registration  of  the  work  at  Stationers'  Hall  took  place 
before  ^any  publication  either  at  Paris  or  London,  and  the 
publication  of  the  first  part  was  within  a  fortnight  after 
the  assignment  to  the  plaintiff.  It  was  impossible  to  be  more 
prompt ;  and,  in  fact,  the  registration  itself  is  an  inchoate 
publication. 

Mr,  'Beames  and  Mr.  Wood,  for  the  defendant : 

*     *     There  is  no  case  in  which  a  court  of  equity  has  ever        [  295  ] 
interfered  in  favour  of   the  copyright  of  a  foreigner,  and  the 
assignment  of   such  a  right  to  an  Englishman   can   make  no 
difference. 

But,  secondly,  supposing  the  plaintiffs  to  have  a  copyright 
in  the  work  which  they  have  purchased,  there  has  *been  no       [  •296  ] 
piracy  of  it  by  the  defendant.     *     *     The  defendant's  work  is 
merely  an  adaptation  of  the  original,  and  such  an  adaptation 
is  not  a  piracy  :  Gyles  v.  Wilcox  (2). 

(The  Lord  Chief  Baron  :  I  think  that  if  the  original  air 
is  published,  though  with  adaptations  and  harmonies,  or  for 
different  instruments,  it  is  a  piracy,  and  an  action  will  lie.  This 
is  not  like  the  case  of  an  abridgment  of  a  book.      The  purpose 

(1)  8  Anne,  c.   19.     [Rep.  o  &  6  (2)  2  Atk.  143. 

Vict.  c.  45,  8.  1.] 
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d*Almaine    of  abridgments  is  very  distinct  from  that  of  the  works  from  which 
BoosKY.      th©}'  are  taken.     No  one  can  doubt  that  Viner's  Abridgment 
and  Comyns'  Digest  are  original  works.) 

According  to  the  aflSdavits  of  disinterested  witnesses  of  known 
talents,  there  is  considerable  exercise  of  mind  in  these 
adaptations,  independently  of  what  is  derived  from  the  original 
composition.  Besides,  the  defendant's  work  does  not  pretend 
to  compete  with  the  elaborate  work  of  the  plaintiffs.  Their 
publication  is  intended  for  the  higher  purposes  of  music,  while 
that  of  the  defendant  is  adapted  entirely  and  exclusively  for 
dancing.     *     *     * 

r  297  ]  ][.f.y^  Twiss,  in  reply.     *     *     * 

The  Lord  Chief  Baron  [after  making  some  general  observa- 
tions which  subsequent  legislation  has  made  it  unnecessary 
to  retain,  said :] 

[  29i>  ]  Early  in  1834,  the  plaintiffs  purchased  the  manuscript  of  the 

opera  in  question  from  Auber.  At  that  time  it  was  not  published 
by  any  other  person.  The  opera  was  indeed  soon  afterwards  repre- 
sented at  Paris ;  but  that  was  no  publication.  No  work  was  at 
that  time  published  abroad  from  which  any  other  work  of  this 
nature  might  have  been  produced ;  and  Auber  being  abroad, 

[  '300  ]  sells  his  very  work  to  the  plaintiffs.  *The  plaintiffs,  therefore, 
acquired  a  copyright  in  it  before  publication.  They  publish  the 
work.  After  they  have  published  it,  comes  out  the  publication 
of  the  defendant ;  the  whole  or  part  of  which  is  alleged  to  have 
been  copied  from  that  of  the  plaintiffs.  The  defendant's  case 
is,  that  he  produced  only  what  he  had  before  purchased  at 
Paris.  But  as  the  admitted  fact  is,  that  the  plaintiffs  made  the 
first  publication  of  the  work  in  this  country,  the  circumstance 
of  its  being  republished  at  Paris  afterwards  does  not  justify  the 
importation  of  it,  because  the  12  Geo.  II.  c.  36  (i),  exactly  meets 
that  case.  If,  under  such  circumstances,  the  music  be  in  fact 
republished  in  this  country,  the  publication  of  it  at  Paris  affords 
no  protection  to  the  defendant,  and  his  argument  drawn  from  that 
source  falls  entirely  to  the  ground.  The  case,  therefore,  is  that 
(1)  Eop.  S.  L.  R.  Act,  1867. 
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of  a  copyright  vested  in  the  plaintiffs  of  a  work  protected  by  the  D'Almaine 
statute  as  well  as  the  common  law,  and  of  a  piracy  committed  in  boo6ey. 
the  publication  of  it  afterwards  by  the  defendant.  The  point 
whether  the  copyright  of  a  foreigner  is  protected  at  all  in  this 
country,  does  not  arise  in  the  present  case,  because  the  plaintiff 
D'AImaine  is  not  a  foreigner.  He  could  acquire  the  copyright 
of  a  publication  as  well  from  a  foreigner  as  an  Englishman.  If 
he  is  the  owner  of  the  work,  it  makes  no  difference  whether  he 
composed  it  himself  or  bought  it  from  a  foreigner. 

The  other  point  raised  by  the  defendant  is  this — whether  his 
work,  from  its  particular  nature,  is  to  be  deemed  a  piracy.  With 
reference  to  this  question,  the  facts  of  the  case  are  as  follows : 
The  plaintiffs  published,  first  the  overture,  and  then  a  number 
of  airs,  and  all  the  melodies.  It  is  admitted  that  the  defendant 
has  published  portions  of  the  opera  containing  the  melodious 
parts  of  it ;  that  he  has  also  published  entire  airs ;  and  that  in 
one  of  his  waltzes  he  has  introduced  seventeen  bars  in  succes- 
sion, containing  the  whole  of  the  original  air,  *although  he  adds  [  *3oi  ] 
fifteen  other  bars  which  are  not  to  be  found  in  it.  Now  it  is 
said,  that  this  is  not  a  piracy,  first,  because  the  whole  of  each 
air  has  not  been  taken;  and,  secondly,  because  what  the  plaintiffs 
purchased  was  the  entire  opera;  and  the  opera  consists,  not 
merely  of  certain  airs  and  melodies,  but  of  the  whole  score.  But, 
in  the  first  place,  piracy  may  be  of  part  of  an  air  as  well  as  of 
the  whole ;  and,  in  the  second  place,  admitting  that  the  opera 
consists  of  the  whole  score,  yet  if  the  plaintiffs  were  entitled  to 
the  whole,  a  fortiori  they  were  entitled  to  publish  the  melodies 
which  form  a  part.  Again,  it  is  said,  that  the  present  publication 
is  adapted  for  dancing  only,  and  that  some  degree  of  art  is 
needed  for  the  purpose  of  so  adapting  it ;  and  that  but  a  small  part 
of  the  merit  belongs  to  the  original  composer.  That  is  a  nice 
question.  It  is  a  nice  question,  what  shall  be  deemed  such  a 
modification  of  an  original  work  as  shall  absorb  the  merit  of  the 
original  in  the  new  composition.  No  doubt  such  a  modification 
may  be  allowed  in  some  cases,  as  in  that  of  an  abridgment  or  a 
digest.  Such  publications  are  in  their  nature  original.  Their 
compiler  intends  to  make  of  them  a  new  use ;  not  that  which  the 
author  proposed  to  make.     Digests  are  of  great  use  to  practical 
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d'Almaimb  men,  though  not  80,  comparatively  speaking,  to  stadents.  The 
BoosBY.  same  may  be  said  of  an  abridgment  of  any  study ;  but  it  must 
be  a  hand  fitie  abridgment,  because  if  it  contains  many  chapters 
o:  the  original  work,  or  such  as  made  that  work  most  saleable, 
the  maker  of  the  abridgment  commits  a  piracy.  Now  it  will  be 
said  that  one  author  may  treat  the  same  subject  very  differently 
from  another  who  wrote  before  him.  That  observation  is  true 
in  many  cases.  A  man  may  write  upon  morals  in  a  manner 
quite  distinct  from  that  of  others  who  preceded  him;  but  the 
subject  of  music  is  to  be  regarded  upon  very  diflferent  principles. 
It  is  the  air  or  melody  which  is  the  invention  of  the  author,  and 
[  •302  ]  which  may  in  such  case  be  the  subject  *of  piracy ;  and  you 
commit  a  piracy  if,  by  taking  not  a  single  bar  but  several,  you 
incorporate  in  the  new  work  that  in  which  the  whole  meritorious 
part  of  the  invention  consists. 

I  remember  in  a  case  of  copyright,  at  Nisi  Prius,  a  question 
arising  as  to  how  many  bars  were  necessary  for  the  constitution 
of  a  subject  or  phrase.  Sir  George  Smart,  who  was  a  witness 
in  the  case,  said,  that  a  mere  bar  did  not  constitute  a  phrase, 
though  three  or  four  bars  might  do  so.  Now  it  appears  to  me 
that  if  you  take  from  the  composition  of  an  author  all  those 
bars  consecutively  which  form  the  entire  air  or  melody,  without 
any  material  alteration,  it  is  a  piracy;  though,  on  the  other 
hand,  you  might  take  them,  in  a  different  order  or  broken  by 
the  intersection  of  others,  like  words,  in  such  a  manner  as 
should  not  be  a  piracy.  It  must  depend  on  whether  the  air 
taken  is  substantially  the  same  with  the  original.  Now  the  most 
unlettered  in  music  can  distinguished  one  song  from  another, 
and  the  mere  adaptation  of  the  air,  either  by  changing  it  to  a 
dance  or  by  transferring  it  from  one  instrument  to  another,  does 
not,  even  to  common  apprehensions,  alter  the  original  subject. 
The  ear  tells  you  that  it  is  the  same.  The  original  air  requires 
the  aid  of  genius  for  its  construction,  but  a  mere  mechanic  in 
music  can  make  the  adaptation  or  accompaniment.  Substan- 
tially, the  piracy  is,  where  the  appropriated  music,  though 
adapted  to  a  different  purpose  from  that  of  the  original,  may 
still  be  recognised  by  the  ear.  The  adding  variations  makes  no 
difference  in  the  principle. 
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I  see  no  reason  to  direct  the  plaintiffs  to  go  before  a  jury  in  a 
case  in  which  there  is  no  doubt.  Certainly,  if  I  had  any  doubt 
apon  the  subject,  I  should  not  think  myself  justified  in  disposing 
of  this  matter  without  sending  it  to  a  jury.  It  has  been  said, 
that  the  case  is  too  unimportant  to  be  so  dealt  with ;  but  the 
same  principles  must  be  acted  upon,  whether  the  piracy  con- 
sists merely  in  the  "^adaptation  of  opera  music  to  quadrilles, 
or  in  extracting  original  airs  from  the  finest  operas  of  Rossini 

or  ^fozart. 

Injunction  granted. 


D'ALMAn^E 

V. 

BOOSET. 


[  •ao3  ] 


WHITBREAD  v.  JORDAN  (1). 

(1  Y.  &  C.  303—330;  S.  C.  4  L.  J.  (N.  S.)  Ex.  Eq.  38.) 

An  equitable  mortgage  may  be  created  of  copyholds,  by  the  mere 
deposit  of  the  copy  of  court  roll.  It  is  therefore  not  sufficient  for  the 
protectioQ  of  a  pui-chaser  or  mortgagee  of  copyholds,  that  he  should 
search  the  court  rolls  for  incumhrances ;  he  ought  to  require  the  vendor 
or  mortgagor  to  produce  an  abstract  of  his  title  and  the  copy  of  his 
admission  to  the  copyhold  premises ;  and  if  the  latter  document  is  not 
forthooming,  its  non -production  must  be  reasonably  accounted  for. 

Where  the  creditor  of  a  publican  in  London  took  from  the  latter  a  legal 
mortgage  of  copyhold  premises  as  a  security  for  an  antecedent  debt,  atid. 
sit  the  time  of  taking  this  security,  knew  that  the  publican  was  indebted 
to  his  brewers,  and  likewise  was  aware  of  the  ordinary  practice  in 
Jjondon  of  publicans  depositing  their  leases  with  theii*  brewers  by  way 
of  mortgage :  Held,  that  the  creditor  had  such  notice  of  the  transactions 
between  hie  debtor  and  the  brewers,  as  would  have  put  a  prudent  man 
on  farther  inquir}',*  and  that,  having  omitted  to  make  such  further 
inquiry,  the  equitable  security  of  the  brewers  had  priority  over  his  legal 
security. 

The  original  bill  stated  that  the  plaintiffs  had  for  many  years 
carried  on  the  business  of  brewers,  in  co-partnership,  under  the 
style  or  firm  of  Whitbread  &  Co.  That  in  November,  1827,  the 
defendant  Jordan,  being  or  pretending  to  be  seised  to  him  and 
his  heirs,  or  well  entitled,  according  to  the  custom  of  the  manor 
of  Tottenham,  in  the  county  of  Middlesex,  to  a  certain  messuage 
and  premises  used  by  him  as  a  public-house,  called  the  **  Valiant 


(1)  The  Agra  Bank  v.  Barry  (1874) 
L.  R.  7  H.  L.  135.  The  case  of 
Whithrmtl  V.  Jordan  has  been  the 
subject  of  controversy;  see  Lord 
LYXT>nrB8T's  observations  in  Cooper 


V.  Emtnj,  1  Ph.  390,  and  Loi*d 
iSt.  Leonai'tis'  V.  &  P.  ;  and  has 
been  explained  as  a  case  of  wilful 
abstention  from  inquir}'. — O,  A.  S. 


1833. 
Dec.  ly,  20. 

1834. 
Ffh.  17. 

1835. 
Feb.  12,  28. 

[  303  ] 
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Whitbread  Trooper,"  and  situate  in  Goodge  Street,  Tottenham  Court  Boad, 
JoBDAN.  applied  to  the  plaintiffs,  and  requested  them  to  lend  him  the 
sum  of  2,000Z.  on  the  security  of  those  premises.  That  it  was 
thereupon  agreed  by  the  plaintiffs  and  Jordan,  that  the  repay- 
ment of  the  said  sum  of  2,000Z.  with  interest  should  be  secured 
by  a  deposit,  to  be  made  by  Jordan  with  the  plaintiffs,  of  all  the 
title-deeds,  copies  of  court  roll,  or  muniments  of  title,  relating  to 
the  said  copyhold  premises.  That  accordingly,  on  the  17th  of 
November,  the  plaintiffs  lent  and  advanced  to  Jordan  the  sum 
[  •304  ]  of  2,000L  ;  and  thereupon,  in  order  to  secure  the  repayment  *of 
the  same  with  interest,  Jordan  deposited  in  the  hands  of  the 
])laiutiffs  divers  deeds  and  copies,  of  admissions,  being  the  title- 
deeds  of  the  said  copyhold  hereditaments ;  and  the  same  were 
accordingly  retained  by  the  plaintiffs  as  such  security  as  afore- 
said. That  some  time  after  such  deposit  had  been  made,  it 
was  discovered  that  the  copy  of  the  admission  of  Jordan  himself 
to  the  premises  had  not  been  deposited  by  him  with  the  other 
documents;  and  that  thereupon  Jordan,  at  the  request  of  the 
plaintiffs,  applied  to  the  steward  cf  the  manor,  and  obtained 
from  him  a  copy  of  his  admission  :  which  copy,  Jordan,  on  or 
about  the  28th  April,  1828,  delivered  to  the  plaintiffs  to  be 
retained  by  them  together  with  the  other  deeds  and  documents 
before  mentioned,  as  such  security  as  aforesaid.  That  1,750/. 
remained  due  to  the  plaintiffs  on  the  aforesaid  security. 

The  bill  charged,  that  the  defendant  Boulnois  claimed  to  be 
an  incumbrancer  upon  the  said  premises,  by  virtue  of  certain 
conditional  surrenders  made  to  him  by  Jordan  in  December, 
1832,  and  September,  1833;  and  that  he  combined  with  the 
defendant  Jordan  to  defeat  the  plaintiffs'  security  and  to  deprive 
them  of  their  lien ;  and  that,  for  that  purpose,  the  defendants 
had,  without  communicating  with  the  plaintiffs,  advertised  the 
premises  for  sale  by  auction.  That  the  plaintiffs  immediately, 
upon  being  informed  of  this  circumstance,  gave  notice  to  the 
defentlant  Boulnois  and  his  solicitors  of  the  priority  of  their 
claims ;  but  that  the  promises  had  nevertheless  been  put  up 
to  auction  and  sold.  That,  previously  to  the  year  1832,  the 
defendant  Boulnois  had  notice  that  Jordan  was  in  embarrassed 
circumstances,  and  had  parted  with  his  title-deeds,  Sec.     That^ 
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upon  the  occasion  of  the  said  conditional  surrenders,  the  defen-   Whitbrkad 

dant  Boulnois  did  not  use  due  caution  or  diligence  in  inquiring      Jordan. 

into  Jordan's  title ;  and  that  no  title-deed,  copy  of  surrender,  or 

admission,  or  other  document  relating  to  the  premises,  was  in 

fact  ever  produced  *or  shewn  by  Jordan  to  the  defendant  Boulnois       [  *^^^  ] 

or  his  solicitors.     That  it  is  the  usual  and  ordinary  practice 

for  the  proposed  purchaser  or  mortgagee  of  copyhold  premises 

to  require  from  the  vendor  or  mortgagor  the  production  and 

inspection  of  the  several  copies  of  the  surrenders  or  admissions 

to  the  said  premises.    That  without  this  precaution  the  proposed 

purchase  or  mortgage  cannot  safely  be  completed ;  and  that  the 

party  who   does  not   take  such   precaution   is  guilty  of  gross 

^^hgence  and  want  of  caution,  and  abstains  from  doing  so  at 

his  own  risk,  &c. 

The  bill  prayed  that  an  account  might  be  taken  of  what  was 
due  from  the  defendant  Jordan  to  the  plaintiffs  for  principal  tind 
interest,  by  virtue  of  their  security.  That  it  might  be  declared 
that  they  were  entitled  to  a  prior  charge  on  the  said  messuage 
and  premises,  and  to  be  paid  what  should  be  found  due  to  them, 
together  with  their  costs  of  this  suit,  in  the*  first  instance  and 
prior  to  the  defendant  Boulnois.  That  they  might  be  paid  out 
of  the  monies  produced  by  the  sale  of  the  said  premises.  And 
that  the  defendants  might  be  restrained  from  demanding  or 
receiving  the  i)urchase-money  or  disposing  thereof,  and  from 
conveying  away  the  premises,  &c. 

After  the  fihng  of  the  bill,  a  fiat  in  bankruptcy  was  duly 
awarded  and  issued  against  Jordan,  under  which  he  was  declared 
a  bankrupt.  He  had,  however,  filed  his  answer,  which  was  in  sub- 
stance the  same  as  his  evidence  given  in  the  cause ;  contradicting 
all  the  material  allegations  of  the  bill,  as  to  the  circumstances 
under  which  the  security  was  given  to  the  plaintiffs. 

The  defendant  Boulnois,  by  his  answer,  stated,  that  previously 
to  December,  1832,  there  had  been  various  dealings  in  trade 
between  him  and  Jordan ;  and  that  about  the  beginning  of  that 
month  Jordan  was  indebted  to  him  in  the  sum  of  2,000/.  That 
Jordan  at  that  time  proposed  to  give  a  mortgage  to  the  defendant 
of  the  premises  in  *question,  which  he  stated  to  be  copyhold ;  [  •306  ] 
and  that  upon  the  defendant's  expressing  his  ignorance  of  the 
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Whitbread  nature  of  copyholds,  Jordan  explained  it  to  him,  and  stated, 
Jordan,  that,  it  being  copyhold  property,  he  had  power  to  mortgage 
it ;  and  he  referred  the  defendant  to  the  steward  of  the  manor 
for  a  confirmation  of  his  statement.  That  the  defendant  there- 
upon asked  Jordan,  whether  he  had  not  mortgaged  the  premises 
to  his  brewers ;  to  which  Jordan  replied,  that  not  a  penny  was 
due  upon  the  property ;  and  that,  for  the  money  he  had  borrowed 
of  the  plaintiffs,  who  were  his  brewers,  they  had  taken  only  his 
note  of  hand.  That  the  defendant  being  anxious  to  iise  due 
care  in  taking  the  security,  went  with  Jordan  to  the  steward's 
office ;  when  the  steward's  clerk  inspected  the  court  rolls  of  the 
manor,  and,  after  such  inspection,  informed  the  defendant  that  the 
premises  were  perfectly  unincumbered,  and  that  Jordan  was  at 
perfect  liberty  to  mortgage  them.  That,  from  what  the  steward's 
clerk  stated  of  the  nature  of  copyholds,  the  impression  on  the 
defendant's  mind  was,  that  no  title-deeds  of  copyholds  were  at 
all  necessary,  but  that  the  court  rolls  were  sufficient.  That  in 
December,  1832,  the  defendant  spoke  to  his  solicitors  on  the 
subject,  when  they  said  it  would  be  necessary  that  they  should 
have  an  abstract  of  Jordan's  title  to  the  premises.  That,  on 
learning  from  Jordan  that  he  had  no  abstract  of  title,  but  that 
he  could  obtain  one  from  the  steward,  he  called  with  Jordan  on 
his  solicitors,  and  told  them,  that  though  he  wished  them  to 
be  satisfied  on  the  subject,  still,  if  an  abstract  of  title  was  not 
essentially  required,  he  did  not  wish  Jordan  to  be  put  to  that 
expense.  That  he  made  the  last  observation  not  with  any  desire 
that  a  due  investigation  of  the  title  should  be  avoided,  but  solely 
from  a  wish  to  save  Jordan  any  unnecessary  expense ;  more 
especially  as  it  appeared  to  the  defendant,  who  was  not  versed 
in  legal  matters,  that  the  title  must  depend  on  the  entries  in 
[  •307  ]  the  court  rolls.  That  at  a  meeting,  at  which  were  present  *the 
defendant,  his  solicitors,  and  Jordan,  the  solicitors  asked  Jordan 
for  his  copies  of  the  court  roll,  and  documents  of  title  ;  and  that 
Jordan  said  he  had  mislaid  or  lost  them.  The  defendant  then 
insisted  that  freehold  and  copyhold  property  do  not  stand  on 
the  same  footing  in  regard  to  the  furnishing  of  abstracts  of  title 
and  to  the  production  of  title-deeds  and  copies  of  court  rolls ; 
that  the  production  of  the  copies  of  court  rolls  does  not  make 
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ouk  evidence  of  title  to  copyhold  property,  but  that  the  court    Whitbread 

rolls  themselves  must  be  examined ;  and  therefore,  that  the  loss       Jordan. 

of  such  copies  does  not  in  any  degree  affect  the  title  ;  and  that 

stewards   are   always   willing  to  make  out  fresh    copies.     He 

admitted,  that,  prior  to  the  surrender  of  1832,  he  had  reason  to 

believe  that  Jordan  was  indebted  to  the  plaintiffs  ;  but  he  denied 

that  he  was  aware,  before  the  filing  of  the  bill,  that  Jordan  had 

given  them  the  security  therein  mentioned,  or  had  parted  with 

his  title-deeds.      He   admitted,  that,  except  as   stated  in   his 

answer,  he  had  not  compelled  the  production  of  the  title-deeds 

of  the  premises. 

An  injunction  having  been  obtained  ex  parte  according  to  the      _  1833. 
prayer  of  the  bill,  a  motion  was  now  made  on  the  part  of  the 
defendant  Boulnois  to  dissolve  the  injunction. 


Deo.  19,  20. 


3/r.  Simpkinson  and  Mr.  Chandless,  for  the  motion  : 

*  *  The  proposition  the  plaintiffs  *must  make  out  is,  that  [  '^os  ] 
they  have  a  good  equitable  mortgage  ;  and,  having  done  so,  that 
the  omission  to  require  the  delivery  of  the  copies  of  the  court 
rolls  from  Jordan  was  such  craHsn  negligentia  as  will  justify  the 
Ck>art  in  postponing  the  defendant  to  the  plaintiffs.  *  *  Now, 
in  this  case,  the  most  important  document — the  admission  of 
Jordan  himself — was  not  deposited  with  the  other  title-deeds 
or  until  some  months  afterwards.  In  Plumb  v.  Fluitt{i),  *  * 
Chief  Baron  Eyre  distinctly  states  that  the  circumstance  that 
the  deeds  are  not  forthcoming  is  not  of  itself  notice  of  a  deposit, 
but  is  only  a  circumstance  of  evidence  to  shew  that  there  was 
reason  for  further  *inquiry ;  and  that,  unsupported  by  any  other  [  '309  ] 
circumstances,  it  proves  nothing.  *  *  In  the  present  case  no 
necessity  existed  for  inquiring  who  had  the  possession  of  the  title- 
deeds,  the  rolls  of  the  manor  being  the  fullest  evidence  of  the  title. 

Mr.  Wifjram  and  Sir  George  Grey,  contra  [cited  Jackson  v.        [  310  j 
Hoc  (2),  Hiern  v.  Mill  (3)  :] 

It    distinctly   appears,   from    Boulnois's    inquiry    of    Jordan        [  '^n  j 
whether  the  brewers  had  any  mortgage,  that  he  had  a  knowledge 

(1)  3  B.  li.  iji^o  (2  Anstr.  432).  (3)  9  R.  R.  Ho  (13  Ves.  114). 

(2)  25  R.  K.  250  (2  Sim.  &  8t.  472). 
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vvhitbbead   of  the  general  dealings  between  the  parties.     It  is  impossible 

Jordan,      to    say,    that    Boulnois    or    his    solicitor    had    not    sufficient 

notice  to  induce  them  to  make  further  inquiry.     Martinez  v. 

Cooper  (I),  Taylor  V.  Baker  (2),  and  Horlock  v.  Priestley  (s),  were 

also  cited. 

Mr,  SimpkinHOHf  in  reply.     *     *     * 

1834.         The  Lord  Chief  Baron  (4)  (after  stating  the  facts  in  detail :) 

Ileb.  17. 

An  application  was  made  by  Jordan  to  Boulnois  to  allow  this 

^  ^  debt  to  increase,  which  Boulnois  consented  to  on  having  security 
for  the  amount.  He  inquired  of  Jordan  whether  the  house  was 
incumbered ;  Jordan  said  it  was  not :  the  result  was,  that  a 
mortgage  was  executed  for  2,500Z.  or  3,000Z.  After  a  short 
period  (about  six  or  eight  months  afterwards),  a  second  mortgage 
was  executed  of  the  same  property,  for  securing  the  sum  of  500/. ; 
this  was  in  September,  1833:  shortly  afterwards,  either  in 
October  or  November  following,  Jordan  being  embarrassed  in 
his  circumstances,  a  proposition  is  made  to  Boulnois  for  the  sale 
of  the  house,  to  which  he  accedes ;  the  house  is  accordingly 
advertised  for  sale  by  auction.  That  circumstance  being  known 
to  Messrs.  Whitbread  &  Co.,  a  correspondence  takes  place 
between  their  solicitor  and  Jordan.  The  house  was  sold  to 
Mr.  Whisson,  who,  in  pursuance  of  the  conditions  of  sale,  paid 
a  deposit  in  part  of  his  purchase  money.  In  this  state  of 
things,  a  bill  is  filed  by  Whitbread  &.  Co.  for  an  injunction  to 
restrain  the  money  from  being  paid  over  by  the  purchaser  to 
Boulnois;  and  an  injunction  was  granted  for  want  of  answer. 
[  313  ]  The  answer  being  subsequently  filed,  an  application  was  made 

to  dissolve  the  injunction.  The  question  is,  whether,  under 
tliese  circumstances,  the  Court  ought  in  the  present  stage  of  the 
cause  to  dissolve  the  injunction.  It  has  not  been  disputed,  or  at 
least  it  has  not  been  disputed  with  effect,  that  an  equitable 
mortgage  may  be  created  by  a  deposit  of  copies  of  court  rolls. 
It  is  quite  clear,  that  there  may  be  an  equitable  mortgage  of 
copyhold  property.     Boulnois  did  not  act  in   this  transaction 

(I)  26  R.  R.  49  (2  Riiss.  198).  (3)  29  R.  E.  58  (2  Sim.  75). 

(2J  19  R.  R.  625  (5  Price,  306).  (4)  Lord  Lyndhurst. 
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<n\  his  own  advice  ;  he  consulted  Messrs.  Appleby  and  Chamock.  vvhitbrbad 
Hoalnois  inquired  of  Jordan,  whether  the  brewers  had  any  jobdan. 
charge  on  the  property :  Jordan  stated  that  the  property  was  not 
charged,  and  referred  to  the  steward  of  the  manor.  An  applica- 
tion was  made  to  the  steward  of  the  manor,  and  he  stated  that 
there  was  no  charge  on  the  property.  But  how  is  this  to  be 
understood  ?  It  must  be  understood  to  mean  legal  charge ; 
I)ecaase  an  e(|uitable  mortgage  would  not  be  known  to  the 
steward,  as  it  would  not  be  entered  on  the  rolls  of  the  manor. 
What  are  the  other  circumstances?  It  is  known  to  Boulnois, 
that  Jordan  was  indebted  to  Messrs.  Whitbread  &,  Co.  for  money 
advanced  by  them.  He  knew  also,  that  some  personal  security, 
at  least,  had  been  given ;  for  Jordan  had  stated  that  they  were 
satisfied  with  his  promissory  note.  With  such  information,  I 
think  any  prudent  man  would  have  made  inquiry  of  Messrs. 
Whitbread  «t  Co.,  whether  they  had  any  incumbrance  on  the 
property.  But  it  does  not  rest  here.  Jordan  was  applied  to  for 
an  abstract  of  his  title :  he  said,  I  have  none,  but  my  title  will  be 
found  on  the  rolls  of  the  manor.  Messrs.  Appleby  and  Charnock 
then  applied  for  the  copies  of  the  court  rolls :  he  said  he  had 
mislaid  them.  This  alone  might  not  perhaps  be  suflBcient ;  but 
taken  in  connection  with  the  strong  fact,  that  it  was  well  known 
that  Jordan  was  indebted  to  Messrs.  Whitbread  &  Co.,  it  ought 
to  have  put  Boulnois  and  his  solicitors  on  inquiry. 

It  must  be  recollected,  that  I  am  not  now  deciding  the  *cause.       [  'SH  ] 
It  is   sufficient   for  me   at    present    to   say,    that,   under    the 
circumstances  of  this  case,  I  think  the  injunction  ought  not 
to  be  dissolved. 

On  this  day  the  cause  came  on  for  hearing.     *     *     *  I835. 

The    custom   of    brewers    in    London   advancing  money   to       ^'eb^. 
publicans  for  the  purposes  of  their  trade,  was  admitted  by  the        [  3i7  ] 
defendant  Boulnois  to  be  known  to  him,  but  he  stated  that  he 
was  ignorant  whether  such  advances  were  made  by  way  of  legal 
or  equitable  mortgage.     *     *     * 

Mr.  JV'tgram  and  Mr.  SJuirpe,  for  the  plaintiffs,  used  the        [3i8] 
'  same    arguments,    and    cited    the    same    cases    as  had   been 
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Wmitbread    brought    to    the    attention    of    the    Court    on    the    previous 
JoBDAK.      occasion.     *     *     * 

[  319]  Mr,  SinipkinsoH,  Mr.  Kiudersley,  and  Mr.  Chandless,  for  the 

defendant  Bouhiois.     *     *     * 

[  321  ]  Mr.     Bli(jli     and     Mr.    Bcthell,    for     the     assignees     of 

Jordan.     *     *     * 

[  322  ]  Mr.  Wigram,  in  reply.     *     *     * 

Feb.  28.         AlDERSON,  B.  : 

[  324  ]  This  was  a  case  originally  made  by  bill   filed   against   the 

defendants  Jordan  and  Boulnois,  and  afterwards  by  supple- 
mental bill  against  the  present  defendants  and  Boulnois, 
Thomas  Jordan  having  in  the  interim  become  a  bankrupt, 
praying  that  an  account  might  be  taken  against  the  assignees 
of  Jordan,  as  to  the  sums  remaining  due  from  them  as  such 
assignees  to  the  plaintiffs ;  and  also,  that  it  might  be  declared 
that  in  respect  of  such  account  they  might  have  the  priority  over 
[  •325  J  any  claim  upon  *certain  copyhold  premises,  called  the  "  Valiant 
Trooper,"  by  the  defendant  Boulnois. 

The  case  was  very  fully  and  ably  argued  before  me  a  few 
days  ago;  and  I  have  taken  time  to  examine  the  facts,  and 
authorities  quoted,  before  I  proceeded  to  give  my  judgment  in 
the  cause. 

The  claim  of  the  plaintiffs  depends,  as  regards  the  assignees 
of  Jordan,  upon  the  fact,  whether  certain  documents,  being 
surrenders  and  admittances  relating  to  the  copyhold  property  in 
question,  were  deposited  with  them  under  such  circumstances 
as  to  give  to  them  an  available  equitable  mortgage  on  the 
property  in  question ;  and  whether  any  thing  has  since  occurred 
by  which  that  equitable  mortgage,  if  it  ever  existed,  has  been 
given  up. 

I  take  it  to  be  well  established  law,  that  there  may  be  an 
equitable  mortgage  of  copyhold  property,  and  that  the  deposit  of 
title-deeds  relating  to  freehold  property,  if  made  under  proper 
circumstances,  may  amomit   to   an   equitable  mortgage.     The 
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authority  of  Lord  Eldon,  in  Ex  jyarte  Wajiier(i),  is  full  and  Whitbuead 
express  upon  the  point ;  and  in  the  case  of  Winter  v.  Lord  joRnAx. 
Anson  (2),  Lord  Lyndhurst  expressed  a  clear  opinion  to  the 
same  effect ;  an  opinion  to  which  in  the  previous  motion  m  this 
indiWdaal  cause  he  still  adhered.  Li  opposition  to  this,  there  is 
only  a  vague  suggestion  that  a  case  to  the  contrary  is  supposed 
to  have  been  decided  by  Sir  John  Leach,  when  Vice-Chancellor  (3). 
I  must  doubt  the  accuracy  of  such  a  statement ;  and  when  I  find 
the  case  itself  opposed  to  clear  and  recognised  authorities,  pro- 
ceeding, as  it  seems  to  me,  on  plain  and  clear  principles,  I 
cannot  for  a  moment  doubt  which  I  ought  to  follow.  In  the 
absence  of  these  authorities,  I  feel  no  doubt  that  I  ought  ^  have 
come  to  the  same  conclusion,  referring  only  to  the  principle 
stated  by  Lord  Eldon,  as  the  ground  on  which  Lord  Thurlow's 
decision  as  *to  freehold  lands  originally  proceeded ;  and  which,  [  *H2i>  j 
if  sound,  applies  equally  to  the  deposit  of  the  title-deeds  of 
copyhold  as  of  freehold. 

Then  if  so,  it  is  only  a  question  of  fact  whether  these  deeds 
were  so  deposited  as  to  give  the  plaintiffs  an  equitable  mortgage 
on  the  property.  It  is  clear,  that,  on  the  15th  of  November, 
1827,  an  advance  of  2,0002.  was  made  by  the  plaintiffs  to  Jordan, 
and  that  certain  deeds,  which  did  not,  however,  include  the 
admittance  in  fee  of  Jordan  to  the  copyhold  estate,  were 
deposited  with  Messrs.  Whitbread  &  Co.  as  a  security  for  that 
advance.  In  this,  all  the  testimony  concurs ;  but  Jordan,  who 
has  been  examined  as  a  witness,  states  that  the  only  deeds 
intended  to  be  deposited  were  those  actually  deposited,  and  that 
the  only  interest  intended  to  be  pledged  was  a  leasehold  interest, 
and  not  the  fee  in  the  premises  in  question.  On  the  other  hand, 
the  evidence  for  the  plaintiffs  goes  to  shew,  that  the  agreement 
was  for  a  deposit  by  him  of  all  the  interest  which  he  then  had 
in  the  premises,  and  that  it  was  concluded  that  the  deeds 
deposited  were  to  that  effect ;  and  that  on  its  being  subsequently 
discovered  in  April,  1828,  that  the  copy  of  Jordan's  admission  in 
fee  was  not  included,  it  was  on  application  to  him  immediately 
supplied,  and  that  then  a  complete  deposit  in  performance  of 

(1)  12  R.  B.  169  (19  Ves.  202).  (3)  Unreported. 

(2)  27  B.  B.  117  (3  Buss.  493). 
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Whitbread  the  original  agreement  was  ultimately  effected.  This  makes  it 
Jordan.  unnecessary  to  advert  to  those  cases  of  partial  deposits  of  title- 
deeds  cited  in  the  argument.  For  here  I  apprehend  that  the 
facts  shew,  that  the  whole  of  the  deeds,  though  deposited  at 
different  times,  where  in  truth  deposited  under  one  and  the  same 
agreement,  made  at  the  time  of  this  original  advance  of  money 
by  the  plaintiffs  to  Jordan.  It  is  clear,  that,  on  the  21st  of 
April,  1828,  the  admission  of  Barnett  to  the  premises  was 
handed  over  to  Jordan  at  his  request ;  and  that,  on  the  28th  of 
April,  he  returned  it,  together  with  the  other  deeds,  and  his  own 
admission  in  fee,  to  the  plaintiffs,  by  whom  they  have  ever  since 
[  •327  ]  been  *kept.  Jordan's  account  of  this  transaction  appears  to  me 
to  be  incredible,  and  inconsistent  with  the  admitted  facts  of  the 
case.  He  is  a  witness,  who,  by  his  own  shewing,  has  been 
guilty  of  something  very  like  a  fraud  upon  the  defendant 
Boulnois ;  and  his  testimony  therefore  should  be  received  with 
great  caution.  I  think  him  a  competent  witness,  but  not  a 
credible  one.  It  seems  to  me,  also,  that  his  statement  as  to  the 
original  deposit  is  equally  inconsistent  with  the  real  facts  of  the 
case.  I  cannot  think  it  credible  that  Messrs.  Whitbread  should 
have  ever  agreed  to  advance  2,000Z.  on  the  security  of  any  thing 
except  the  fee  of  the  copyhold  premises  in  question.  He  says, 
that  it  was  on  the  leasehold  interest.  Now,  at  the  time  of  the 
deposit,  the  only  leasehold  interest  which  he  possessed,  had 
expired,  and  was  consequently  of  no  value ;  and  the  other  lease- 
hold interest  which  it  is  suggested  in  argument,  but  not  in  proof, 
that  he  might  have  meant  to  deposit,  was  one  of  which  he  did 
not  become  possessed  till  some  time  afterwards,  and  when  he 
did,  it  was  by  a  purchase  for  less  than  lOOZ.  I  cannot  believe 
that  this  could  have  been  taken  by  any  man  in  his  senses  as 
a  security  for  an  advance  of  2,000Z.  On  the  other  hand  the 
evidence  of  the  plaintiffs'  witnesses  is  consistent  with  the 
probability  of  the  case. 

I  have  no  doubt,  therefore,  that  in  this  case  there  was  a 
deposit  of  the  deeds  under  circumstances  in  which  the  plaintifiis 
would  be  entitled  to  an  equitable  mortgage  on  the  fee  of  the 
premises  in  question.  Under  these  circumstances  a  part  of 
the  deeds  so  deposited  were  afterwards  delivered  over  by  the 
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plaintiffs  to  Jordan's  attorney,  Phillips,  in  1829.     This  fact,  to   Whitbbead 
my  mind,  affords  a  strong  confirmation  of  the  accuracy  of  the      jobdak. 
previous  conclusion  at  which  I  have  arrived.  But  another  question 
arises  upon  it,  viz.  whether  it  has  at  all  affected  the  plaintiffs' 
claim.     I  think  the  cases  cited  in  argument  shew  that  it  has  not. 
For  it  was  a  delivery  over  to  him  not  generally,  but  for  a  specific 
purpose  ;  and  the  deeds  were  again,  after  that  specific  ^purpose       [  *328  ] 
was  accomplished,  returned  to  the  plaintiffs.    In   addition   to 
this,  it  is  to  be  observed  that  the  important  deed,  the  admission 
in  fee,  was  never  parted  with  at  all.     This  brings  me  to  the 
main    question    in    this    case,    which    affects    the    defendant 
Boulnois  alone. 

He,  it  seems,  is  possessed  of  a  legal  mortgage  of  these  copy- 
hold premises,  to  secure  about  2,5002.,  which  has  been  executed 
to  him  since  the  deposit  with  the  plaintiffs  of  the  title-deeds  by 
Jordan.  Now  it  is  conceded,  that  if  he  is  a  purchaser  for 
valuable  consideration  without  notice,  he  is  entitled  to  priority 
over  the  equitable  mortgagee.  There  is  no  doubt  that,  under 
the  circumstances  here  disclosed,  he  is  a  purchaser  for  a  valuable 
consideration ;  but  the  doubt  is,  whether  he  is  a  purchaser 
without  notice. 

If,  indeed,  by  notice  he  meant  actual  notice,  there  is  no  proof 
of  any  such  actual  notice  brought  home  to  him.  But  the  cases 
establish  that  constructive  notice  is  enough.  If,  for  instance,  a 
}>arty  having  knowledge  of  a  deposit,  avoids  asking  the  circum- 
stances under  which  such  deposit  was  made,  the  Court  may 
reasonably  infer  that  he  omitted  to  do  so,  in  order  to  avoid 
having  express  notice  ;  and  they  will  in  that  case  hold  it  equiva- 
lent to  express  notice  :  that  was  the  case  of  Birch  v.  Ellames  (i). 
On  the  other  hand,  the  mere  fact  of  the  deeds  not  being  forth- 
coming was  held  in  Plumbe  v.  Fluitt  (2)  not  suflBcient,  if  unac- 
companied by  other  circumstances,  to  raise  such  a  conclusion. 
But  I  apprehend  that  when  a  party  having  knowledge  of  such 
facts  as  would  lead  any  honest  man,  using  ordinary  caution,  to 
make  further  inquiries,  does  not  make,  but,  on  the  contrary, 
studiously  avoids  making  such  obvious  inquiries,  he  must  be 
taken  to  have  notice  of  those  facts  which,  if  he  had  used  such 

(1)  9  B.  B.  601  (2  Austr.  427).  (2)  3  B.  B.  605  (2  Anstr.  432). 
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Whitbrbad  ordinary  diligence,  he  would  readily  have  ascertained.  He  is 
Jordan.  not,  indeed,  bound  to  use  extraordinary  circumspection  ;  *nor,  on 
[  *329  ]  the  other  hand,  do  I  apprehend  it  to  be  necessary  to  make  out 
express  fraud  on  his  part.  If  he  be  grossly  negligent  in  omitting 
to  inquire,  it  is  at  all  events  quite  sufficient  to  fix  him  with 
notice  ;  for,  as  it  is  well  laid  down  in  1  Equity  Gases  Abridged, 
831,  PI.  7,  the  purchaser  who  cannot  make  out  a  title  but  by 
a  deed  which  leads  him  to  another  fact  shall  be  presumed 
cognizant  thereof,  for  it  is  craasa  negligentia  that  he  sought  not 
after  it.  Now  what  are  the  facts  here  ?  It  is  clearly  established, 
by  the  evidence  on  both  sides,  that  it  is  a  very  general  practice 
for  persons  in  the  situation  of  Jordan,  being  in  distress  for 
money,  to  deposit  either  with  their  brewer  or  spirit  merchant,  in 
case  they  are  indebted  to  him,  their  title-deeds,  for  the  purpose 
of  giving  an  equitable  mortgage.  It  is  reasonable  to  conclude 
that  Boulnois,  a  spirit  merchant,  was  acquainted  with  this ;  and 
in  fact,  it  would  appear  from  his  own  account  of  the  transaction, 
that  when  the  mortgage  was  talked  of  between  himself  and 
Jordan,  he  was  aware  of  it.  He  knew  that  Jordan  was  indebted 
to  the  plaintiffs,  and  he  asked  him  whether  his  property  was  not 
under  mortgage  to  his  brewers  for  the  amount  due.  He  knew 
also,  from  the  transaction  itself,  that  Jordan  was  much  in  want 
of  money.  The  evidence  of  William  Shenton  is  strong  upon 
this  part  of  the  case,  and  also  as  to  the  knowledge,  on  the  part 
of  the  defendant  Boulnois,  of  the  ordinary  practice  of  brewers 
before  mentioned.  Now  when,  under  these  circumstances,  he 
also  found  that  Jordan  had  not  possesion  of,  or  at  least,  that  he 
could  not  produce  the  ordinary  indicia  of  property,  the  title- 
deeds  of  his  copyhold  estates,  it  appears  to  me  almost  impossible 
to  conceive  how,  without  the  grossest  neglect  on  his  part,  he 
should  have  omitted  to  apply  to  the  plaintiffs  for  information. 
Instead  of  that,  however,  he  seems  to  have  been  contented  with 
a  reference  to  the  manor  rolls,  which  of  course  could  only  inform 
him  as  to  any  legal  incumbrances  on  the  estate ;  and  there  i& 
[  *330  ]  a  laborious  ^inquiry  into  that  part  of  the  case,  which,  contrasted 
with  the  absolute  neglect  to  make  ^ny  inquiries  in  the  most 
natural  and  obvious  quarter,  is  atiy  thing  but  satisfactory  to 
my  mind  as  to  the  bona  Jides  of  the  transaction.      I  do  not 
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particiilarly  advert  to  the  contradictory  evidence  as  to  the  custom    whitbbbad 

of  obtaining  fresh  copies  of  admissions  and  of  accepting  titles      jordak. 

of  copyhold  estates,  on  which  much  argument  was  employed  and 

many  witnesses  examined:  for  whatever  may  be  the  result  of. 

this  part  of  the  case,  there  is  no  evidence  at  all  which  shews 

that  any  attorney  or  skilful  person  would,  with  a  full  knowledge 

of  all  the  circumstances  known  to  the  defendant  Boulnois,  have 

omitted  to  make  the  inquiry  above  suggested.     And,  in  fact,  it 

appears,  that,  either  from  negligence  or  design,  there  was  an 

omission  on  the  part  of  Boulnois  to  make  a  full  communication 

to  his  solicitor,  Mr.  Appleby,  of  this  most  material  fact  in  the 

case.     Upon  the  whole,  I  think,  this  is  such  gross  negligence  as 

would  be  a  cloak  for  fraud  if  permitted,  and  that  it  must  be  held 

to  amount  to  constructive  notice  to  the  defendant  Boulnois  of  the 

prior  equitable  mortgage  to  the  plaintiffs. 

I  think,  therefore,  that  Boulnois  is  in  no  better  situation  than 
Jordan  himself  would  be  with  respect  to  the  plaintiffs'  claim,  and 
that  the  plaintiffs  are  entitled  to  the  account  they  claim  against 
the  assignees  of  Jordan,  and  to  priority  against  the  claim  of 
Boulnois.  I  think,  also,  that  the  decree  as  against  Boulnois  should 
be  with  costs,  but  as  regards  the  assignees  without  costs. 

^  Decree  accordingly. 


l/a^ll,16,I8. 

[386] 


JOHX   WHITE  r.  NATHANIEL   GAKDNER,  JOHN        isss. 
STEVENS,  AND  WILLIAM  INNES  BAKER,  Clerk 

(1  Y.  &  C.  385—394.) 

Agreement  to  lease  the  rectorial  tithes  of  a  parish,  including  the 
tithes  of  90  acres  supposed  to  be  within  the  parish,  but  which  had  not 
paid  tithes  to  the  lessor  during  his  incumbency,  with  a  stipulation  that 
the  intended  lessee  would,  within  a  given  time,  take  such  legal  pro- 
ceedings for  the  recovery  of  the  tithes  of  the  90  acres  as  his  counsel 
should  advise :  Held,  not  to  be  within  the  Statute  of  Maintenance. 

Where  an  equitable  lessee  of  tithes,  having  a  right  to  call  for  the 
conveyance  to  him  of  the  legal  interest,  had  neglected  to  do  so  previously 
to  instituting  a  suit  for  the  recovery  of  part  of  those  tithes,  and  upon  the 
refusal  of  the  rector  to  join  as  co-plaintiff  in  the  suit,  had  made  him 
a  co-defendant :  Held,  that  he  was  not  entitled  to  the  costs  arising  from 
the  pectoris  refusal  to  join,  and  that  the  rector  was  entitled  to  his  costs. 

Th£  bill  was  filed  by  the  equitable  lessee  of  the  rectorial  tithes 
of  the  parish  of  Lashborough,  praying  against  *the  two  first-       [•886] 
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Whitb  named  defendants,  who  were  executors  of  one  William  Gardner, 
qabdnbr.  an  account  of  tithes  in  resi)ect  of  an  off-going  crop  upon  80  acres 
of  land  within  that  parish,  and  praying  that  the  other  defendant, 
the  rector,  might  be  directed  to  pay  to  the  plaintiff  all  such  costs 
and  charges  as  the  plaintiff  had  or  should  be  put  to  in  the 
prosecution  of  the  suit,  in  consequence  of  his  refusal  to  be  joined 
as  a  co-plaintiff. 

The  bill  stated  that  the  plaintiff  had,  by  virtue  of  annual 
demises  (which  appeared  on  the  hearing  to  be  parol  demises) 
of  the  tithes  in  question,  from  the  defendant  W.  I.  Baker, 
entered  into  the  perception  and  receipt  thereof,  or  of  the  greater 
part  thereof,  from  Michaelmas,  1824,  down  to  Michaelmas,  1827, 
at  which  time  the  said  W.  I.  Baker  agreed  to  lease  such  tithes 
to  the  plaintiff  for  a  period  of  three  years.  That  a  memorandum 
in  writing  was  signed  and  executed  by  the  said  W.  I.  Baker  and 
the  plaintiff  for  that  purpose,  dated  the  2nd  of  February,  1828, 
whereby  the  said  W.  I.  Baker  agreed  with  the  plaintiff,  that  he 
by  a  good  and  suflBcient  indenture  of  lease  would  demise  and 
let  to  the  plaintiff  all  and  every  the  rectorial  tithes  and  glebe 
lands  of  and  belonging  to  the  said  rectory  of  Lashborough, 
including  as  well  the  tithes  of  about  90  acres  of  land,  supposed 
to  be  within  the  said  parish,  which  had  not  since  the  incumbency 
of  the  said  W.  I.  Baker  paid  to  him  any  tithes  or  compensation 
for  the  same,  as  also  all  the  glebe  lands  which  were  supposed  to 
belong  to  the  said  rectory,  and  which  for  many  years  past  had 
not  been  enjoyed  by  the  rectors  of  the  said  parish,  for  the  term 
of  three  years  from  Michaelmas  then  last,  if  he  the  said 
W.  I.  Baker  should  so  long  live  and  continue  rector  of  Lash- 
borough,  at  the  yearly  rent  therein  mentioned. 

The  agreement  contained  a  stipulation,  which  did  not  appear 
in  the  bill,  that  the  intended  lessee  should  covenant  to  commence 
[  •887  ]  and  prosecute  within  six  months,  if  so  *advised  by  counsel,  all 
proper  and  necessary  legal  proceedings  for  the  recoveiy  of  the 
tithes  of  the  90  acres  of  land,  and  also  for  the  recovery  of  certain 
glebe  lands  alleged  to  belong  to  the  rectory,  but  which  were 
in  the  possession  of  Lord  Ducie. 

The  bill  alleged  that  the  plaintiff  was  advised  that  the  said 
W.  I.  Baker  was  a  necessary  party  to  the  suit,  and  that  the 
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plaintiff  had  in  various  ways  requested  him  to  allow  his  name       White 
to  be  used    as   a   co-plaintiff;    which    the   said   W.    I.   Baker     Gardner. 
having  refused   to  do,   it  became  necessary  to  make  him  a 
defendant.     *     *     ♦ 

The  defendant  W.  I.  Baker,  by  his  answer,  *  *  alleged  [  388  ] 
that  he  was  at  all  times  ready  and  willing,  and  had  offered  to 
concur  in  any  receipt  or  discharge  for  the  tithes  now  sought  to 
be  recovered  ;  and,  therefore,  he  submitted  that  his  being  made 
a  party  to  the  suit  was  wholly  unnecessary  and  vexatious,  more 
especially  as  he  was  advised  that  the  plaintiff  was  competent 
alone  to  recover  and  give  effectual  discharges  for  what  was 
sought  by  the  said  bill  to  be  recovered.  Wherefore  he  denied 
that  he  ought  to  pay  to  the  plaintiff  the  costs  demanded  of  him 
by  the  bill. 

Mi\  Simpkiiistm  and  Mr.  Macdoyrfall,  for  the  plaintiff: 

*  *"     Under  the  agreement,  there  was  an  implied  contract        [  389  ] 
that  the  plaintiff  should  be  at  liberty  to  use  the  rector's  name. 

Mr,  IVilbraham  for  the  defendants,  the  executors  of  Gardner :  ' 

*  *  It  is  an  agreement  to  demise  the  whole  of  the  tithes, 
part  of  which  have  not  been  for  years  in  the  rector's  possession. 
This  is  fatal  to  the  plaintiff's  whole  case  as  regards  the  tithes 
claimed  under  the  agreement. 

Mr.  Bethell  for  the  defendant,  the  rector  : 

The  plaintiff  was  not  entitled  to  call  upon  the  rector  to  join 
him  as  a  co-plaintiff.     *    *     The  plaintiff  ought  to  have  called        [  390  ] 
upon  the  defendant  to  grant  him  a  lease.     *     *     * 

Mr,  Simpkiusonf  in  reply : 

With  respect  to  the  objection  raised  by  the  two  first  defendants, 
it  is  clear  that  this  case  has  nothing  to  do  with  the  Statute  of 
Maintenance.  The  object  of  that  statute  was  to  prevent  a  person 
from  selling  that  of  which  he  was  not  in  the  possession.  Now, 
the  rector  in  that  character  was  entitled  to  all  the  rectorial  tithes. 
The  agreement  was  for  a  lease,  not  of  the  tithes  of  any  particular 
tract  of  land,  but  of  all  the  tithes,  both  great  and  small,  of  the 
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White       rectory.     Then,  the  mere  non-perception  *of  a  portion  of  them 
Gabdneh.     cannot  operate  as  a  total  disseisin  of  the  rector.    It  is  impossible 

[  *:{oi  ]      that  an  agreement  to  lease  all  the  rectorial  tithes,  where  some 
have  not  been  paid,  should  be  within  the  statute. 

In  reply  to  the  argument  of  the  rector,  it  is  to  be  observed, 
that  no  lease,  if  it  had  been  immediately  executed,  could  have 
given  the  plaintiff  a  legal  right  in  the  by-gone  tithes.  The 
plaintiff  was  satisfied  with  the  implied  contract,  which  always 
takes  place  in  cases  of  this  nature,  which  was  to  have  the  use 
of  the  assignor's  name  to  recover  the  tithes  in  the  usual 
manner.     *     *     * 

JIfay  18.         AlDERSON,    B.  : 

The  question  with  regard  to  the  two  first  defendants  is,  whether 
the  plaintiff  fulfils  the  character  of  equitable  lessee  of  the  tithes 
of  the  rectory  of  Lashborough;  because  it  is  quite  clear,  from 
the  authorities,  that,  if  he  does  fulfil  that  character,  he,  having 
made  the  lessor  a  defendant,  has  a  right  to  the  account  which 
he  seeks  by  his  bill.  Now,  it  is  said,  that  he  is  not  so  entitled, 
by  reason  of  the  agreement  between  him  and  his  lessor,  the 
rector,  falling  within  the  provisions  of  the  Statute  of  Maintenance. 
It  appears  that,  for  some  years,  the  plaintiff  held  the  tithes  of 
Mr.  Baker,  the  rector,  by  parol;  but  that  in  February,  1828, 
Baker  came  to  a  written  arrangement  with  him  to  this  effect — 
that  he,  Baker,  would,  by  a  good  and  sufficient  indenture  of 
lease,  demise  to  the  plaintiff  all  the  rectorial  tithes  and  glebe 
lands  of  the  rectory  of  Lashborough,  including  the  tithes  of 
ninety  acres  of  land  which  had  not  paid  tithes  during  the  rector's 
[  •392  ]  *incumbency,  and  also  all  the  glebe  lands  which  were  supposed 
to  belong  to  the  rectory,  and  which  for  many  years  had  not  been 
enjoyed  by  the  rector.  The  term  for  which  the  lease  was  to  be 
granted  was  for  three  years  from  Michaelmas  preceding  the  date 
of  the  agreement ;  and  then  there  is  a  covenant  that  the  plaintiff 
shall  within  six  months  after  the  commencement  of  the  lease, 
if  so  advised  by  counsel,  commence  and  prosecute  legal  pro- 
ceedings against  the  occupiers  of  the  ninety  acres  of  land  for 
ihe  tithes  of  those  lands,  and  also  against  Lord  Ducie  for  the 
recovery  of  the  glebe  lands  in  his  possession.     It  is  said  that 
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Ibis  agreement  falls  within  the  Statute  of  Maintenance,  inasmuch       whitb 

as  it  is  not  a  mere  agreement  for  a  demise  of  all  the  glebe  lands     gardneb, 

and  rectorial  tithes,  but  of  certain  tithes  and  glebe  lands  of  which 

the  lessor  was  not  in  possession ;  upon  a  covenant  that  the  lessee 

should  sue  for  the  recovery  of  those  tithes  and  lands.     But  it 

does  not   appear  to  me  to  fall  within  the  provisions  of  that 

statute;   for,  in  the  first  place,  it  does  not  appear  from  any 

statement  in  the  bill  that  the  rector  was  out  of  possession  of  the 

tithes  of  those  lands.    He  must  be  considered  as  being  rightfully 

in  possession  of  the  tithes  of  all  lands  within  the  parish.     He 

lets  all  the  tithes;  and  all  that  is  stated  is,  that  he  has  not 

received  tithes  of  those  ninety  acres.      But  that  may  be  by 

reason  either  of  a  composition,  or  of  neglect  on  the  part  of  the 

rector  to  receive  or  enforce  the  payment  of  them.     It  does  not 

follow  from  the  circumstance  stated  that  he  is  out  of  possession 

of  them;  he  being  in  possession  of  them  generally.     Besides 

which,  all  that  the  lessee  undertakes  to  do,  is  to  bring  such 

actions  for  the  recovery  of  those  tithes  and  lands  as  his  counsel 

shall  advise.    It  is,  therefore,  not  to  be  presumed  that  he  will 

be  advised  to  bring  any  actions  which  by  law  he  is  not  entitled 

to  bring.     In  addition  to  this,  the  observation  in  Go.  Litt.  869  b, 

seems  applicable  to  the  present  case.    It  is  there  said,  that 

''*  the  words  of  the  statute  being  any  pretenced  right,  therefore 

a  *lease  for  years  is  within  the  statute.     But  yet,  if  a  man  make       [  *393  ] 

a  lease  for  years  to  another,  to  the  intent  to  try  the  title  in 

ejeetione  Jirma,  that  is  out  of  the  statute,  because  it  is  in  a  kind 

of  course  of  law;   but  if  it  be  made  to  a  great  man,  or  any 

other,  to  sway  or  countenance  the  cause,  that  is  within  the 

statute."     Upon  the  whole,  therefore,  it  appears  to  me  that  this 

agreement  is  not  within  the  statute,  and  that  the  right  of  the 

plaintiff  to  the  tithes  for  the  away-going  crop  being  in  other 

respects  established,  he  is  entitled  to  a  decree. 

It  was  contended  on  the  part  of  the  plaintiff,  that  the  defendant 
Baker  ought  to  pay  him  the  costs  which  he  had  been  put  to  in 
making  Baker  a  defendant  instead  of  a  plaintiff.  On  the  other 
hand  it  was  contended,  that  being  made  a  defendant  solely  for 
the  purpose  of  establishing  the  plaintiff's  claim.  Baker  must  be 
paid  his  costs.     Now,  it  appears  to  me  that  the  question  depends 
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White  on  this  consideration — whether  there  was  any  agreement  expressed 
xurdner.  or  implied  between  Baker  and  White,  that  Baker  should  permit 
the  use  of  his  name  as  co-plaintiflF.  If  there  was  any  such 
agreement  either  expressed  or  necessarily  implied,  then  White 
is  entitled  to  succeed ;  but  if  there  was  no  such  agreement,  then 
Baker  is  entitled  to  his  costs  of  being  brought  before  the  Court. 
Now,  it  is  clear  to  me,  that  there  was  no  express  understanding 
on  the  part  of  Baker  to  permit  his  name  to  be  used,  nor  any 
necessary  implication  to  that  effect ;  because  all  that  the  agree- 
ment amounts  to  is,  that  Baker  will,  at  the  request  of  White, 
execute  to  him  a  legal  instrument,  giving  him  a  legal  claim.  It 
was  White's  fault  that  he  did  not  get  the  agreement  put  into 
a  legal  shape  before  he  commenced  the  suit.  If  he  had  so  done, 
there  would  have  been  no  necessity  for  making  Baker  a  part}' 
at  all.  If  he  had  not  so  done,  but  had  made  his  claim  upon 
Baker  to  execute  the  lease,  and  that  claim  had  been  neglected 
or  refused,  then  he  would  have  been  entitled  to  place  Baker  in 
[  ♦394  ]  the  situation  *of  plaintiff.  Further,  if  he  had  entered  into  this 
agreement,  and  there  was  no  other  mode  of  obtaining  redress, 
then  there  would  have  been  a  necessary  implication  that  Baker 
agreed  to  be  made  a  plaintiff.  But  when  I  find  that  by  the 
practice  of  courts  of  equity  he  may  obtain  redress  by  making 
the  rector  either  plaintiff  or  defendant,  this  appears  to  me  to  put 
an  end  to  any  necessary  implication,  that,  under  such  an  agree- 
ment as  this,  the  rector  was  bound  to  lend  his  name  as  a  plaintiff. 
Therefore  I  think  that,  though  the  defendant  Baker  has  not 
altogether  put  his  refusal  to  join  in  the  suit  on  the  right 
ground,  because  he  seeks  for  a  further  payment  from  the 
plaintiff  beyond  the  indemnity;  yet,  as  he  has  not  necessarily 
agreed  to  permit  his  name  to  be  used  as  co-plaintiff,  he  iii 
entitled  to  his  costs. 
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ESDAILE  V.  LA  NAUZE  (1).  i8S5. 

(1  Y.  &  C.  394—401 ;  S.  C.  4  L.  J.  (N.  S.)  Ex.  Eq.  46.)  June  15. 

WTiore  a  bill  of  exchange  has  been  negotiated  by  means  of  a  forgerj'         p  .^^^  -i 
of  tbo  name  of  the  payee  as  indorser,  a  court  of  eqiiitj'  will  restrain 
even  a  bond  juh  holder  of  the  bill  from  suing  the  acceptor,  and  will 
ilirect  the  forged  instrument  to  be  delivered  up  to  be  cancelled. 

Where  the  original  indorsement  of  the  payee's  name  on  a  bill  of 
exchange  is  a  forgery,  a  real  indorsement  by  the  payee,  after  the  bill 
has  arrived  at  maturity,  will  not  give  the  holder  any  title. 

A  power  of  attorney  giving  the  agent  full  powers  as  to  the  manage- 
ment of  certain  8X>ecified  real  property,  with  general  words  extending 
thoee  powers  to  all  the  property  of  the  principal  of  eveiy  description, 
and,  in  conclusion,  authorizing  the  agent  to  do  all  lawful  acts  concerning 
all  the  principal's  business  and  affairs  of  what  nature  or  kind  soever, 
does  not  authorize  the  agent  to  indorse  bills  of  exchange  in  the  name  of 
bis  principal. 

Langford  Heyland,  Esq.,  by  a  power  of  attorney,  dated  the 
27th  of  August,  1830,  authorized  Robert  Hitchcock  to  oversee, 
let,  manage,  and  improve  his  several  estates  in  Ireland,  specifying 
them  by  name,  and  every  other  property  belonging  to  him,  where- 
soever situate,  or  of  whatsoever  description,  or  howsoever  called 
or  known ;  and  for  the  purposes  aforesaid,  in  the  name  of  his 
principal,  to  execute  agreements  and  leases,  to  receive  and 
distrain  for  rents,  to  give  acquittances  of  every  description,  and 
to  bring  actions  and  suits  at  his  discretion  for  the  recovery  of 
rents,  or  any  other  debt,  duty,  matter,  or  thing  due  or  coming 
to  his  principal  for  or  in  respect  of  *the  premises,  or  in  any  [  •395  ] 
other  respect  whatever.  "  And,  in  my  name,  to  give,  and  further 
to  do  all  lawful  acts  and  things  whatsoever  concerning  all  my 
business  and  affairs  of  what  nature  or  kind  soever  in  the  said 
United  Kingdom;  and  generally  to  act  for  me  and  on  my 
behalf  in  all  matters  as  fully  and  amply  in  all  respects  as  I 
might  or  could  do  therein,  were  I  personally  present  and  had 
done  the  same/' 

In  pursuance  of  this  power  of  attorney,  Hitchcock  became 
the  manager  and  receiver  of  Heyland's  estates  in  Ireland ;  and 
in  the  course  of  his  dealings  in  that  character,  he  was  in  the 
habit  of  making  remittances  to  Heyland  by  bills  of  exchange, 

{\)  8ee  now   the   Bills  of  Exchange  Act,   1882  (45  &  46  Vict,  c.  61), 
6S.  24  and  54  (2)  (c). 
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KsDAiLE  drawn  by  St.  George  Gregg  <fc  Co.,  bankers  at  Dublin,  upon  and 
La  Nauzb.  accepted  by  the  plaintiffs,  who  are  bankers  in  London.  He  was 
also,  as  such  agent,  in  the  habit  of  making  lodgments  of  money 
with  Gregg  &  Co. ;  but  at  the  time  when  the  bill  in  question 
in  this  cause  was  drawn,  Gregg  &.  Co.  had  no  effects  in  their 
hands  belonging  either  to  Heyland  or  to  his  agents. 

In  March,  1882,  Hitchcock  sent  Gregg  &  Co.  a  letter  containing 
a  banker's  cheque  for  500Z.,  drawn  upon  the  Coleraine  branch 
of  the  Provincial  Bank  of  Ireland,  accompanied  with  a  request, 
that,  in  consideration  of  such  cheque,  Gregg  &  Co.  would  draw 
a  bill  on  London  for  the  sum  of  500/.  in  favour  of  Heyland. 
Accordingly,  in  compliance  with  that  request,  Gregg  &  Co.  drew 
a  bill  of  exchange  for  500Z.  upon  the  plaintiffs,  dated  the  10th 
of  March,  1882,  payable  to  Heyland,  or  his  order,  at  sixty- 
one  days  after  sight,  which  they  delivered  to  Hitchcock's 
clerk,  retaining  in  their  hands  the  cheque  drawn  upon  the 
Coleraine  Bank. 

Immediately  upon  the  receipt  of  the  bill,  Hitchcock  indorsed 
it  in  the  name  of  Heyland  to  one  Stewart,  who,  on  the  12th 
of  March,  sold  it  to  the  defendant,  La  Nauze,  a  bill  broker,  for 
{  •SGe  ]  492Z.,  and  afterwards  left  the  country.  It  was  ^admitted  that 
La  Nauze  had  no  notice  of  the  fraud.  Upon  the  purchase  of 
the  bill,  he  immediately  sent  it  to  the  plaintiffs  for  acceptance, 
and  they  accordingly  accepted  and  returned  it. 

Upon  presentment  of  the  cheque  for  500/.  for  payment  at  the 
Coleraine  Bank,  payment  was  refused,  and  it  was  then  found 
that  the  cheque  was  a  nullity,  and  that  Hitchcock  had  absconded 
to  America.  In  April,  1882,  Gregg  &  Co.  became  bankrupt, 
being  indebted  to  the  plaintiffs  in  a  large  balance  over  and  above 
the  amount  of  the  bill. 

After  the  bill  arrived  at  maturity,  which  was  on  the  17th  of 
May,  the  defendant,  La  Nauze,  was  for  the  first  time  apprized 
of  the  fraud.  Having  failed  in  his  applications  to  the  plaintiffs 
to  pay  the  bill,  he  was  advised  to  get  the  bill  indorsed  in  reality 
by  Heyland,  who,  during  the  whole  of  these  transactions,  was 
abroad.  Heyland  accordingly  did  so,  in  consideration  of  being 
paid  one-half  of  the  amount  of  the  sum  to  be  received  upon  the 
bill.     La  Nauze  then  brought  his  action  against  the  plaintiffs  to 
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recover  the  amount ;  and  the  present  bill  was,  consequently,  filed      Esdailb 
against  him  and  Heyland  (who  was  still  out  of  the  jurisdiction),    l^  nauze* 
praying  to  have  the  bill  delivered  up  to  be  cancelled,  and  for  an 
injunction  to  restrain  the  action. 

The  plaintiffs  having  obtained  an  injunction  to  restrain  the 
action  at  law,  that  injunction  was,  after  argument  before  Lord 
Lyndhurst,  continued  to  the  hearing. 

The  cause  now  came  on  to  be  heard  upon  the  admissions  of 
both  parties.  On  behalf  of  the  plaintiffs  a  letter  was  read 
which  had  been  written  to  them  by  the  defendant  Heyland,  in 
which  he  stated  that  Hitchcock,  by  indorsing  the  bill  in  his 
name,  had  committed  a  forgery. 

Mr,  Hayter  and  Mr.  L.  Wigram,  for  the  plaintiffs: 

*  *    La  Nauze  had  no  legal  title  to  the  bill  at  the  time  it       [  397  ] 
arrived  at  maturity.     The  letter  of  Heyland  shews  that  the  first 
indorsement  of  his  name  was  a  forgery.     Now,  however,  that 

there  is  an  arrangement  between  La  Nauze  and  Heyland,  they 
are  silent  as  to  the  forgery,  and  resort  to  the  power  of  attorney, 
in  order  to  shew  that  Hitchcock  was  authorized  to  sign  bills 
in  Heyland's  name.  The  setting  up  the  power  of  attorney  was 
only  an  after-thought.  At  all  events,  there  is  nothing  in  the 
inetrament  itself  which  authorizes  the  agent  to  sign  bills  of 
exchange.     *     ♦     ♦ 

Mr.  Simpkinson  and  Mr.  G.  Richards,  for  the  defendant 
La  Nauze  : 

*  *    Here  the  defendant  was  a  purchaser  for  a  valuable        [  398  ] 
consideration   without   notice    of    the    fraud,   and  the  second 
indorsement  cannot  affect  his  title  in   that  character.      The 
acceptors  in  this  case  must  be  liable  to  the  loss.     They  accepted 

the  bill  on  the  credit  of  Gregg  &  Co.  Their  acceptance  implies 
that  they  had  effects  of  Gregg  Sc  Co.  in  their  hands  sufficient  to 
answer  the  amount,  and  they  cannot  now  say  that  they  had  no 
such  effects.  At  all  events,  the  equity  of  the  defendant  is  equal 
to  that  of  the  plaintiffs. 

Mr.  Hayter,  in  reply. 
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EsDAiLE      Alderson,  B.  : 
LaNauze.        The  facts  of  the  case,  as  stated  by  the  mutual  admissions 

Junen,      of  both  parties,  are  these.      On  the  9th  March,  1832,  Robert 

[  •399  ]  Hitchcock,  jun.,  who  was  the  agent  *of  the  defendant  Heyland, 
under  a  power  of  attorney,  the  terms  of  which  I  shall  presently 
advert  to,  wrote  to  St.  George  Gregg  <fe  Co.,  the  drawers  of  the 
bill  of  exchange  now  in  dispute,  the  following  letter.  [His 
Lordship  then  read  the  letter.]  In  pursuance  of  this  letter, 
the  bill  now  in  question  was  drawn  by  St.  George  Gregg  &  Co., 
on  the  plaintiffs,  bankers  in  England,  and  given  to  Hitchcock. 
As  soon  as  he  got  possession  of  it,  he  put  upon  it  the  indorse- 
ment of  the  name  of  Heyland,  in  favour  of  whom  it  was  drawn, 
who  was  then  absent  from  Ireland,  and  caused  it  to  be  put  in 
circulation  through  a  person  of  the  name  of  Stewart,  before  it 
could  be  possible  for  Gregg  &  Co.  to  be  aware  of  the  dishonour 
of  the  Coleraine  cheque,  or  to  take  any  measure  to  prevent  the 
acceptance  of  the  bill  by  the  now  plaintiffs  in  equity.  The 
defendant  La  Nauze,  on  the  12th,  became  the  purchaser  of  this 
bill,  without  any  knowledge  of  the  fraud,  or  suspicion  of  the 
genuineness  of  the  indorsement,  and  paid  full  value  for  it.  As 
soon  as  the  bill  had  been  thus  put  into  circulation,  it  was  trans- 
mitted for  acceptance,  and  duly  accepted  by  the  plaintiffs.  On 
sending,  however,  the  cheque  mentioned  in  the  letter  of  the  9th 
March  to  Coleraine,  it  was  dishonoured:  and  as  to  this  part 
of  the  case,  I  entirely  adopt  the  view  taken  of  it  by  Lord 
Ltndhurst.  It  seems  to  me  to  have  been  a  fraudulent  con- 
trivance by  which  Hitchcock  obtained  for  his  own  use  the 
amount  of  the  bill  in  question.  Subsequently  to  the  bill 
becoming  due,  the  defendant  La  Nauze,  who  had  then  dis- 
covered the  fraud  and  contrivance  which  had  been  practised, 
and  who  was  apprized  of  the  doubt  as  to  the  validity  of  the 
original  indorsement,  procured  another  and  a  real  indorsement 
from  Heyland,  on  the  terms  of  equal  division  of  the  amount 
to  be  obtained  from  Messrs.  Esdaile  &  Co.  La  Nauze  having 
afterwards  brought  an  action  at  law,  this  bill  has  been  filed. 
The  first  objection  to  it  is,  that  there  is  no  ground  for  inter- 

[  '400  ]      ference  in  equity,  because  La  Nauze  is  a  Iwnd  Jide  *holder  for 
value.     If  this  were  so,  the  authorities  cited  in  the  argument 
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would  lead  me  to  think  that  the  bill  ought  to  be  dismissed.  Esdaile 
But  there  is  a  fallacy  in  so  considering  him.  It  is  not  disputed  la  Nauzb. 
that  the  plaintiffs  would  be  entitled  to  redress  in  equity  as  against 
Hitchcock,  the  person  by  whom  the  fraud  was  accomplished, 
or  Heyland,  who  is  the  same  as  Hitchcock  for  this  purpose, 
being  the  principal  on  whose  behalf  Hitchcock  appeared  to  act. 
And  though  a  defence  at  law  might  be  made  under  these  circum- 
stances, still  fraud  is  equally  cognizable  in  equity  and  the  subject 
of  relief.  Bat  here,  although  La  Nauze  is  in  the  possession  of 
the  bill,  having  paid  value  for  it,  yet  if  the  indorsement  under 
which  he  received  it  is  a  forgery,  it  is  the  same  as  if  there  were 
no  indorsement  at  all;  and  then  he  is  not,  in  truth,  the  holder  of 
it,  for  he  has  no  title  by  indorsement,  the  only  way  by  which  he 
could  obtain  a  title  to  this  bill. 

So  it  stands  as  to  the  indorsement  originally  written  on  the 
bill,  unless,  indeed,  Hitchcock,  who  wrote  it,  had  authority 
under  the  letter  of  attorney  to  indorse  bills  for  Heyland.  But 
looking  at  that  instrument,  I  am  clearly  of  opinion  that  it 
confers  no  such  power.  The  general  words  are  not  suflScient,  for 
they  must  be  construed  with  reference  to  the  antecedent  matter, 
which  states  the  purpose  for  which  the  letter  of  attorney  was 
given.  Perhaps  they  would  be  sufficient  to  confer  all  powers  not 
specifically  enumerated,  but  necessary  to  carry  the  principal 
purpose  of  the  letter  of  attorney  into  effect. 

But  a  power  to  indorse  bills  is  not  necessary,  and  being  in 
truth  an  almost  unlimited  authority  to  pledge  the  credit  of 
Heyland,  it  would  be  very  dangerous  to  infer  it,  unless  the  power 
were  very  clearly  to  be  inferred,  or  expressly  given.  Neither  of 
these  circumstances  occur  here.  Whether  the  letter  of  attorney, 
and  the  generaUty  of  its  phraseology,  be  sufficient  to  excuse 
Hitchcock,  if  criminally  indicted,  on  the  ground  that  he 
may  bond  fide  have  believed  *he  had  such  a  power,  I  do  not  [  •ioi  ] 
presume  to  decide.  That  would  be  a  question  for  the  jury.  I 
think,  therefore,  that  in  fact  this  first  indorsement  was  in  truth 
no  indorsement,  and  consequently  that  it  does  not  confer  on  La 
Nauze  the  privilege  of  a  bond  fide  transferree  of  the  bill  for  value. 
Nor  does  the  subsequent  indorsement  alter  the  case.  That  was 
made  after  the  bill  was  over-due,  and  the  plaintiffs,  as  against 
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Ebbailk      La  Nauze,  claiming  under  that  indorsement^  would  have  all  the 
La.  Nauze.    equities  they  could  have  as  against  Heyland. 

Upon  the  whole,  I  think  the  plaintiffs  entitled  to  the  relief 
they  claim.  But  as  I  am  satisfied  that  La  Nauze  is  equally  with 
them  a  victim  of  the  fraud  of  Hitchcock,  I  think  the  decree  for 
the  plaintiffs  should  not  be  accompanied  with  any  decree  against 
him  for  costs.  Let  the  plaintiffs,  therefore,  have  a  decree  in  the 
terms  they  pray  for,  but  let  each  party  pay  their  own  costs  (i). 

Decree  accordingly. 

1835.  HIPWELL  V.  KNIGHT  (2). 

May  16.  18.  ^   ' 

Jvly  13.  (1  Y.  &  C.  401—420;  S.  C.  4  L.  J.  (K.  S.)  Ex.  Eq.  52.) 

r  ^Qi  1  Time  will,  in  equity,  be  deemed  of  the  essence  of  the  contract,  in  all 

cases  where  it  can  be  collected  from  the  terms  of  the  contract,  that  the 
parties  intended  that  the  time  for  its  completion  should  be  strictly 
adhered  to.  But,  where,  upon  an  agreement  for  the  purchase  of  an 
estate,  the  parties  entered  into  a  stipulation  that  an  abstract  of  title 
should  be  delivered  immediately,  and  that,  in  case  the  contract  was  not 
completed  by  a  given  day,  the  purchaser  should  be  released  from  his 
contract,  and  the  abstract  was  not  immediately  delivered,  but  com- 
munications on  the  subject  of  the  title  were  continued  between  the 
parties  until  the  time  limited  by  the  contract  had  expired :  Held,  that, 
under  these  circumstances,  the  benefit  of  the  stipulation  as  to  time  was 
waived  by  the  purchaser. 

Where  a  person  had  contracted  for  the  purchase  of  an  estate  from 
trustees  under  a  deed  of  release  and  assignment  for  the  benefit  of  the 
creditors  of  a  trader,  upon  a  stipulation  that  a  good  title  should  be  made 
by  a  given  day,  and  that  day  fell  within  the  period  during  which  a  fiat 
in  bankruptcy  might  have  issued  against  the  trader :  Held,  that  he  was 
in  the  situation  of  a  purchaser  who  had  waived  a  stipulation  that  time 
should  be  of  the  essence  of  the  contract. 

Where  parties  contract  that  the  purchase  of  lands  should  be  completed 
within  so  many  months,  the  question  whether  calendar  or  lunar  months 
were  intended  may  depend  on  the  subsequent  conduct  of  the  parties. 

William  Pool,  of  Steventon,  in  the  county  of  Bedford,  baker 
[  •402  ]  and  farmer,  being  indebted  to  the  plaintiffs  *and  other  persons, 
by  indentures  of  lease  and  release  and  assignment,  dated  respec- 
tively the  7th  and  8th  days  of  September,  1832,  but  which  were 
not  gazetted  pursuant  to  the  provisions  of  the  stat.  6  Geo.  IV. 
c.  16,  s.  4,  conveyed  all  his  real  and  personal  property  to  the 

(1)  See  Jfea(«v.  1  own^,  2  E.  E.  314      C.  P.  D.  342,  46  L.  J.  C.  P.  i>37, 
(4  T.  R.  28).  36  L.  T.  738. 

(2)  Patrick   v.    Miluer    (1877)    2 
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plain tifiis,  upon  trust  to  sell  the  same  absolutely,  and  to  apply  the      hipwell 
proceeds  for  the  equal  benefit  of  his  creditors.  knight. 

In  pursuance  of  these  trusts,  the  plaintiffs  caused  certain 
freehold  and  copyhold  premises  belonging  to  Pool  to  be  put  up 
to  auction  on  the  31st  of  October,  1832,  in  fifteen  lots,  subject 
to  certain  conditions  of  sale.  By  the  third  of  these  conditions, 
each  purchaser  was  immediately  to  pay  a  deposit  of  201.  per 
cent,  on  his  purchase-money  into  the  hands  of  Mr.  Eagles,  the 
vendor's  solicitor,  and  to  sign  an  agreement  for  paying  the 
remainder  on  the  6th  of  January  following,  when  the  purchase 
was  to  be  completed ;  and  if  the  completion  of  the  purchase  were 
delayed  by  any  cause  whatever  beyond  the  6th  of  January,  the 
vendors  were  to  be  entitled  to  interest  after  the  rate  of  51.  per 
cent,  for  the  remainder  of  the  purchase-money. 

The  sale  took  place,  and  the  defendant,  by  his  agent  Thomas 
Knight,  was  declared  the  purchaser  of  lots  1,  2,  8,  and  15,  for 
the  sum  of  3,085L  Thomas  Knight  thereupon  signed  an  agree- 
ment for  the  payment  of  617Z.,  as  a  deposit,  upon  a  given  day, 
and  of  the  remainder  of  the  purchase-money  on  the  6th  of  January 
following.  The  defendant  soon  afterwards  took  possession  of 
the  three  first-mentioned  lots,  and  demised  them  to  Thomas 
Knight,  who  planted  an  orchard  upon  them,  and  exercised 
various  other  acts  of  ownership. 

On  the  6th  of  January,  1833,  the  day  appointed  for  the  com- 
pletion of  the  purchase,  no  abstract  of  the  title  had  been  delivered 
to  the  defendant.  A  correspondence  then  took  place  between 
the  solicitors  of  both  parties,  in  the  course  of  which,  and 
particularly  by  letters  dated  the  7th  and  19th  of  March,  the 
solicitors  for  the  defendant  *threatened  to  abandon  the  contract,  [  •403  ] 
and  insisted  that,  at  all  events,  as  the  purchase  was  not  com- 
pleted on  the  6th  of  January,  their  client  ought  not  to  pay  the 
interest  which  had  been  stipulated  to  be  paid  from  that  day.  In 
consequence  of  this  correspondence,  an  interview  between  the 
solicitors  of  both  parties  took  place  on  the  23rd  of  March,  on 
which  occasion  a  fresh  agreement  was  drawn  up  and  signed  by 
them,  in  the  following  terms : 

"  Memorandum  of  an  agreement,  made  and  entered  into  the 
23rd  of  March,  1833,  between,  &c.     Whereas  John  Knight,  of 
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HipwsLL  Harroldy  gentleman,  by  his  agent,  Thomas  Enight,  lately  pm*- 
Kkight.  chased  by  public  auction  lots  1,  2,  8,  and  15  of  certain  estates  at 
Steventon,  belonging  to  the  assignees  of  Mr.  William  Pool,  the 
purchase  of  which  was  to  have  been  completed,  under  the  con- 
ditions of  sale,  on  the  6th  day  of  January  last,  and  the  said 
John  Enight  paid  the  sum  of  617Z.,  exclusive  of  the  auction 
duty,  on  account  of  the  purchasa-money,  amounting  to  8,0852. ; 
and  whereas  the  said  John  Enight  entered  into  possession  of  the 
said  purchased  premises,  but  hath  not  yet  completed  his  pur- 
chase, no  abstract  of  title  having  been  yet  delivered  to  him  or  to 
his  solicitor  ;  and  whereas  the  said  John  Enight  is  now  ready  to 
complete  his  purchase,  it  is  agreed  as  follows :  That  an  abstract  of 
title  shall  be  immediately  delivered,  and  a  good  title  made  accord- 
ing and  subject  to  the  conditions  within  four  months  from  the 
date  hereof.  That  at  that  period,  or  sooner,  if  the  title  is  com- 
pleted, the  purchase-money  shall  be  paid.  That  with  respect  to 
a  sum  of  2,000L,  part  of  the  said  purchase-money,  no  interest 
whatever  shall  be  paid  thereon  from  this  time ;  and  as  to  the 
remainder  of  the  said  purchase-money,  4Z.  10«.  per  cent,  only 
shall  be  allowed  from  this  time.  That  if  the  title  shall  not  be 
perfected  within  the  time  aforesaid,  the  said  John  Enight  shall 
be  released  from  his  contract;  and  instead  of  the  said  John 
Enight  receiving  from  his  brother  Thomas  Enight,  or  whosoever 
[  *404  ]  may  be  in  the  occupation  *of  the  said  premises,  the  rents  and 
profits  thereof,  the  vendors  shall  receive  them ;  the  said  John 
Enight  hereby  guaranteeing  that  the  rents  shall  be  paid  from 
the  time  of  possession  being  taken,  until  Michaelmas  next. 
That  if  the  title  shall  not  be  completed  as  aforesaid,  the  deposit 
money  and  auction  duty  shall  be  returned  to  the  said  John 
Enight,  with  interest,  as  is  usually  allowed  in  such  cases.  That 
the  said  John  Enight  shall,  if  requested,  join  the  vendors  in 
giving  a  notice  to  the  said  Thomas  Enight  to  quit  the  premises 
at  the  expiration  of  his  current  year  tenancy,  or  holding  thereof; 
it  being  understood  that  the  said  John  Enight  shall  not  be  under 
any  obligation  to  compel  the  said  Thomas  Enight  to  quit  the 
premises,  although  he  will  concur  in  any  act  which  may  be 
thought  necessary  for  that  purpose  at  the  request  of  the  vendors, 
and  at  their  expense.    That  the  said  John  Enight  will,  at  the 
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request  of  the  vendors,  or  their  Bolicitor,  invest  the  said  sum  of     Hipwell 
2,0001.,  either  in  Exchequer  bills  or  on  such  other  Government      knioht. 
securities  as  may  be  thought  advisable,  the  vendors  indemnifying 
the  said  John  Knight  from  any  loss  in  case  the  title  should  not 
be  perfected,  and  allowing  him  4Z.  per  cent,  on  the  money." 

On  the  30th  of  March,  an  abstract  of  title  to  part  of  the 
premises  was  furnished  to  the  defendant's  solicitor,  and  on  the 
13th  of  April,  at  their  request,  an  abstract  of  title  of  the 
remaining  part  was  sent  to  them.  On  the  18th  these  were 
returned  with  several  observations  and  requisitions  on  the  part 
of  the  defendant's  solicitors,  who  considered  the  title  very 
imperfect.  From  that  day  till  the  21st  of  July  communications 
took  place  between  both  parties  relative  to  the  title ;  the  solicitors 
for  the  defendant  complaining  that  the  abstract,  and  further 
abstracts,  sent,  were  not  satisfactory.  There  were  expressions 
contained  in  the  letters  of  both  parties,  shewing  that  they  con- 
sidered that  the  time  for  completing  the  contract  was  drawing 
to  an  end.  On  the  21st  of  July  the  last  abstracts  *were  sent,  [  *^^-'  J 
and  on  the  28rd  of  July,  being  the  day  fixed  for  the  completion 
of  the  contract,  the  defendant's  solicitors  returned  the  abstracts, 
with  some  further  observations  and  requisitions.  On  the  same 
day,  however,  formal  notice  was  given  in  writing  to  the  plaintiflFs, 
and  their  sohcitor,  that  the  contract  was  abandoned  by  the 
defendant.  On  the  25th  of  July  the  solicitors  for  the  defendant 
wrote  to  the  plaintiff's  solicitor  as  follows :  **  We  cannot  but 
express  our  surprise  that  our  first  requisitions  should  have  met 
with  such  little  attention,  and  that  after  we  had  repeated  them, 
we  should,  at  the  eleventh  hour,  indeed  only  the  day  before  the 
expiration  of  the  four  months,  have  a  further  additional  abstract 
of  thirty-seven  sheets.  We  have,  as  far  as  time  would  allow, 
observed  upon  the  answers  of  the  vendor's  solicitor.  We  do  not 
intend  to  confine  ourselves  to  those  objections  only  which  we 
have  already  made  upon  the  title,  but  reserve  the  right  of  making 
any  other  which  may  present  themselves,  if  circumstances  should 
render  it  necessary." 

The  plaintiffs  filed  their  bill  for  specific  performance  of  the 
foregoing  agreements,  so  far  as  related  to  lots  1,  2,  and  8 ; 
offering  to  rescind  the  contract  as  to  lot  15,  as  to  which  they 
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HipwELL     admitted  that  a  good  title  could  not  be  made.    They  charged 
Knioht.     that  they  could  make  a  good  and  marketable  title  to  the  three 
first-mentioned  lots.     That  time  never  was  of  the  essence  of  the 
contract,  and  that  no  damage  or  injury  had  been  sustained  by  the 
defendant,  by  the  non-completion  thereof  at  the  precise  time 
specified ;  and  moreover,  that  a  good  and  marketable  title  was 
made  out  by  the  plaintiffs  to  the  said  three  lots  within  the  time 
stipulated  by  the  second  agreement.     That  any  objection  to  the 
title  which  might  be  raised  on  the  ground  that  the  release  and 
assignment  of  the  8th  of  September,  1832,  had  not  been  gazetted, 
had  been  waived  by  the  defendant. 
The  cause  now  came  on  for  hearing. 
[  •^oe  ]  On  behalf  of  the  plaintiffs,  the  evidence  of  their  solicitor  *Mr. 

Eagles  was  read.  With  reference  to  the  charge  in  the  bill,  that 
time  was  not  of  the  essence  of  the  conkact,  this  witness  stated 
that  when  the  abstracts  were  sent  by  him  on  the  21st  of  July, 
as  before  mentioned,  to  the  defendant's  solicitor,  they  were 
accompanied  with  observations,  and  a  marginal  note  in  the 
deponent's  handwriting ;  that  no  notice  was  taken  of  these  by 
the  defendant's  solicitor,  but  that  further  requisitions  as  to  the 
title  were  made  and  demanded  of  the  deponent  at  the  time  of  the 
return  of  the  abstracts,  which  he  stated  to  be  on  the  26th  of  July, 
and  consequently  the  deponent  did  not  consider  that  the  abstracts 
were  returned  to  him  as  upon  the  termination  of  the  contracts. 
With  reference  to  the  alleged  waiver  by  the  defendant  of  the 
defect  in  the  title,  arising  from  not  gazetting  the  release  and 
assignment,  the  same  witness  stated  that  at  the  meeting  at  which 
the  second  agreement  was  drawn  up,  Mr.  Burnham,  the  defen- 
dant's solicitor,  inquired  whether  the  assignment  had  been 
gazetted,  to  which  the  deponent  replied  that  it  had  not,  but  that 
the  defect  might  be  supplied  by  an  affidavit  by  Mr.  Pool,  that  all 
his  creditors  who  could  by  possibility  make  him  a  bankrupt  had 
executed  the  assignment.  That  Mr.  Burnham  replied,  that  it 
would  have  been  better  had  the  assignment  been  gazetted,  as  it 
would  have  avoided  any  question.  That  the  deponent  explained 
that  the  omission  had  arisen  from  the  hurry  of  business  occa- 
sioned by  the  elections,  which  took  place  at  that  time.  That 
upon  this  explanation,  Mr.  Burnham  proceeded  to  draw  up  the 
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agreement^  mentioning  three  months  for  the  completion  of  the     Hipwell 
parchase,  which  was  afterwards  altered  to  four  months.  £:night. 

On  the  part  of  the  defendant,  the  evidence  of  Mr.  Barnham, 
one  of  his  solicitors,  was  read.  Upon  the  question  of  time,  this 
witness  stated  that  at  the  interview  between  him  and  Mr.  Eagles, 
the  deponent  asked  Eagles  *how  long  it  would  take  to  make  out  I  **^7  J 
the  title  and  complete  the  contract,  with  a  view  to  having  the 
time  limited  in  the  contract.  That  Eagles  answered  that  the 
title  was  perfectly  good,  and  that  three  months  was  sufficient. 
That  the  deponent  thereupon  prepared  the  contract  accordingly ; 
bat  that  before  or  during  the  preparation  thereof,  he  gave  Eagles 
to  understand  that  if  the  purchase  was  not  completed  within  the 
time  to  be  limited  by  the  agreement,  the  defendant  should  be 
considered  at  liberty  to  abandon  the  agreement.  That  the 
deponent  afterwards  told  Eagles  that  if  he  had  any  doubt  about 
three  months  not  being  long  enough,  he  had  better  take  another 
month.  That  Eagles  acceded  to  the  deponent's  offer,  and  altered 
the  contract  accordingly,  by  striking  out  the  word  **  three,"  and 
substituting  the  word  **four." 

With  respect  to  the  assignment,  this  witness  denied  that  he, 
or,  as  he  believed,  any  other  person  at  the  time  of  drawing 
up  the  agreement  of  the  23rd  of  March,  1833,  undertook  or 
promised  to  accept  any  affidavit  by  Pool,  or  any  other  person, 
as  a  waiver  or  abandonment  of  any  objection  to  the  title  to  the 
premises  founded  upon  the  circumstance  of  the  indentures  of 
the  7th  and  8th  of  September,  1832,  being  an  act  of  bankruptcy 
on  the  part  of  Pool. 

Mr.   Jervis,    Mr.   Simpkinson,   and    Mr.   Hai/ter,   for   the 
plaintiffs : 
First,  time  was  not  of  the  essence  of  the  contract.     *     *     * 
Secondly,  the  objection  that  time  was  the  essence  of   the       [  408  ] 
contract,  has  been  waived  by  the  conduct  of   the  defendant. 
The  time  limited  by  the  agreement  was  four  months,  and  there 
being  nothing  from  which  the  Court  can  infer  that  the  parties 
meant  the  contrary,  the  time  must  be  calculated  according  to 
lunar  and  not  calendar  months.    *     *     Calculating,  however,  by 
calendar  months,  the  abstracts  were  not  returned  till  the  23rd 
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HipwELL  of  July,  and  even  then  the  defendant's  solicitorB  do  not  insist  on 
Knioht.  the  expiration  of  the  time,  but  make  additional  observations 
on  the  abstracts,  and  express  an  intention  ^'to  reserve  to 
themselves  the  right  of  making  any  other  objections,  should 
[  409  ]  circumstances  render  it  necessary."  *  *  A  strict  construction 
of  contracts,  with  reference  to  time,  can  only  be  supported  in 
equity  in  cases  of  a  special  nature,  as  where  the  lease  of  a  house, 
or  an  annuity,  is  the  subject  of  contract :  Withy  v.  Cottle  (i)  ; 
Doloret  v.  Rothschild  (2)  [Seton  v.  Slade  (3)]. 

Thirdly,  a  good  title  was  shewn  within  the  limited  time,  and 
though  under  the  Bankrupt  Act.  the  execution  of  the  indentures 
of  September,  1882,  ought  to  have  been  gazetted,  yet  that 
objection  was  waived  by  the  defendant's  solicitor  consenting  to 
receive  the  affidavit  of  Pool;  and  now  the  lapse  of  time  has 
conferred  a  good  title,  notwithstanding  the  statute. 

As  regards  lot  15,  the  plaintiffs  are  willing  that  the  defendant 
should  be  released  from  his  contract ;  but  inasmuch  as  the 
possession  of  that  lot  is  not  essential  to  the  enjoyment  of  the 
others,  the  circumstance  that  a  good  title  cannot  be  made  to  it, 
does  not  enable  the  defendant  to  put  an  end  to  the  contract  as 
to  the  other  lots  :  Poole  v.  Shergold  (4). 

Mr.  Boteler,  Mr.  Temple,  and  Mr.  Daniel,  for  the  defendant : 

Time  may  in  equity  be  made  of  the  essence  of  the  contract 
in  three  ways;  namely,  by  considerations  arising  either  from  the 
nature  of  the  property,  or  the  laches  of  the  parties,  or  express 
agreement.    *    ♦ 

[  411  ]  (Aldebson,B.:  Is  there  any  case  where  time  is  impliedly  made 

of  the  essence  of  the  contract  ?  In  Seton  v.  Slade,  Lord  Eldon 
seems  to  question  whether  the  specific  intention  of  the  parties 
is  not  controlled  by  what  the  equitable  construction  of  their 
intention  ought  to  be.  The  cases  turn  not  so  much  on  the 
general  intention  of  the  parties  as  to  time,  but  on  whether  they 
intended,  in  the  technical  sense,  that  time  should  be  of  the 

(1)  23  R.  B.  187  (T.  &  R.  78).  (3)  6  R.  R.  124  (7  Ves.  265). 

(2)  24  R.  R  243  (1  Sim.  &  St,  (4)  1  R.  R.  37  (1  Cox,  160;  2  Br. 
696).  C.  0.  118). 
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essence  of  the  contract.  If  you  and  I  agree  to  do  a  certain  Hipwbll 
thing  on  a  given  day,  that  is  clearly  our  intention,  but  is  that  of  kuioht. 
the  essence  of  the  contract  in  a  court  of  equity  ?) 

It  is  apprehended  that  it  is  so  now  in  equity.    *     *    WiUiains  v. 
Edicards  (i)  completely  meets  the  present  case. 

But  then  it  is  said  that  the  stipulation  as  to  time  has  been  [  ^12  ] 
waived  by  the  defendant.  *  *  The  parties  understood 
throughout  their  proceedings  that  the  time  would  expire  on 
the  23rd;  and  on  that  day  the  abstracts  were  returned,  and 
notice  given  of  the  abandonment  of  the  contract.  It  is  attempted 
to  be  said,  that  the  defendant  agreed  to  waive  the  objection  that 
the  assignment  had  not  been  gazetted,  and  to  accept  Pool's 
affidavit,  that  he  had  no  debts  upon  which  a  fiat  could  issue. 
But  the  plaintiffs  do  not  and  cannot  prove  that  the  defendant 
^agreed  to  accept  such  an  affidavit ;  and  even  if  he  had  so  C  *^^^  ] 
^eed,  it  ^ould  not  have  cured  the  defect  in  the  title :  Lowes 
V.  Lnsh  (2). 

3/r.  JervUf  in  reply : 
No  doubt  time  may  be  of  the  essence  of  the  contract  in  equity 
as  well  as  at  law.  The  question  is,  whether  it  was  the  essence 
of  this  contract.  In  ascertaining  this  question,  your  Lordship 
will  not  look  to  the  terms  of  the  contract  alone,  for  that  will 
be  doing  nothing  in  a  court  of  equity,  but  to  all  the  circum- 
stances of  the  case.  Here  it  is  to  be  remembered  that  the 
defendant  entered  into  possession  of  the  premises,  altered 
the  boundaries,  cut  down  trees,  and  let  the  property  to  his 
brother,  who  planted  an  orchard,  and  made  other  alterations. 
These  circumstances  must  be  taken  into  consideration  in  dealing 
with  the  second  contract.  Taking  them  in  connexion  with  the 
contract  itself,  it  is  clear  that  time  was  not  of  the  essence 
ofit.    *    ♦    ♦ 

Aldbbson,  B.  : 

It  is  clear  that  if  the  title  depended  ''^on  being  completed  on       [  *414  ] 
the  28rd  of  July,  no  title  to  the  property  was  or  could  be  made 

(1)  29  B.  B.  61  (2  Sim.  78).  (2)  9  B.  B.  344  (14  Ves.  547). 
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HipwELL  oat  on  that  day.  There  is  no  evidence  that  the  defendant  agreed 
Knight,  to  take  the  affidavit  of  Pool  that  all  his  principal  creditors  had 
executed  the  assignment,  and  the  case  which  has  been  cited 
decides  that  a  party  is  not  bound  to  take  a  title  so  situated. 
There  is  nothing  to  shew  that  Mr.  Burnham  agreed  to  accept 
that  title  ;  and  it  ought  to  be  a  strong  case  to  shew  that  a  party 
on  the  part  of  his  client  agreed  to  waive  a  clear  objection  to 
the  title.  The  question  whether  time  was  of  the  essence  of  this 
contract,  appears  to  me  a  nice  and  difficult  question  to  decide ; 
and  I  am  the  more  disposed  to  think  so,  when  I  find  that  in 
Seton  V.  Slade,  Lord  Eldon,  with  his  profound  legal  attainments, 
says,  that  if  he  were  required  to  express  himself  with  great 
accuracy  upon  the  principle  involved  in  a  variety  of  cases  on 
this  subject,  it  would  be  necessary  for  him  to  look  into  those 
cases.  If,  therefore,  I  shall  be  called  upon  to  lay  down  any 
general  rule  of  equity  upon  this  question,  a  mxdto  fortion  must 
I  take  time  to  peruse  and  consider  the  authorities. 

July  13.      Alderson,  B.  : 

This  was  a  bill  filed  by  the  plaintiffs,  who  are  assignees  of 
William  Pool,  a  bankrupt,  for  the  specific  performance  of  a  con- 
tract of  purchase  entered  into  by  him  with  them.  The  original 
contract  was  .dated  31st  October,  1832,  the  defendant  having 
purchased  at  the  auction  of  the  bankrupt's  lands,  three  lots,  viz. 
Nos.  1,  2,  and  8,  the  property  of  the  bankrupt,  and  No.  15,  being 
the  property  of  the  bankrupt's  brother,  Thomas  Pool,  and 
included  in  the  same  auction. 

We  may  begin  by  laying  all  question  as  to  No.  15  aside,  by 
the  mutual  admissions  of  both  parties.  As  to  the  other  three 
lots,  one  of  the  stipulations  at  the  auction  was,  that  a  good  title 
should  be  made  on  the  6th  day  of  January  following.  Under 
[  •iis  ]  this  agreement  the  defendant  entered  *into  possession,  and  let 
the  lands  to  his  brother,  Thomas  Knight,  at  a  yearly  rent,  cut 
down  some  trees,  and  exercised  various  acts  of  ownership  upon 
the  property. 

It  is  not  disputed  that  time  was  not  of  the  essence  of  this 
contract,  and  that,  independently  of  the  defendant's  acts  before 
enumerated,   the  omission   to  make  out  a  good  title    on    or 
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before  the  6th  day  of  January,  1883,  would  have  been  no  Hipwelii 
defence  to  the  present  suit,  although  at  law  it  would  have  been  enight. 
a  breach  of  the  contract  between  the  parties.  But  the  present 
suit  is  resisted  on  grounds  subsequently  arising.  From  the 
correspondence  between  the  solicitors,  it  appears  that  Messrs. 
Bumham  &  Co.,  acting  for  the  defendants,  had  pressed 
Mr.  Eagles,  who  acted  for  the  plaintiffs,  for  the  delivery  of 
the  abstract  of  their  title ;  and  by  a  letter  dated  the  19th  day 
of  March,  repeated  the  threat  originally  made  by  a  letter  dated 
March  the  7th,  that  unless  prompt  measures  were  taken  for 
completing  the  title,  the  defendant  would  throw  up  his  purchase. 
Under  these  circumstances  the  parties  met,  and  entered  into  the 
agreement  dated  the  23rd  of  March,  1838,  upon  which,  in  truth, 
the  whole  question  now  turns. 

Now,  the  first  question  is,  whether  time  is  of  the  essence  of 
this  agreement.  After  examining  with  as  much  attention  as 
I  can  the  various  cases  brought  before  me  during  the  argu- 
ment, it  seems  to  me  to  be  the  result  of  them  all  that  a  court 
of  equity  is  to  be  governed  by  this  principle — it  is  to  examine 
the  contract,  not  merely  as  a  court  of  law  does,  to  ascertain 
what  the  parties  have  in  terms  expressed  to  be  the  contract,  but 
what  is  in  truth  the  real  intention  of  the  parties,  and  to  carry 
that  into  effect.  But,  in  so  doing,  I  should  think  it  prudent, 
in  the  first  place,  to  look  carefully  at  what  the  parties  have 
expressed,  because,  in  general,  they  must  be  taken  to  express 
what  they  intend ;  and  the  burden  ought,  in  good  reason,  to  be 
thrown  on  those  who  assert  the  contrary. 

In  the  case  of  a  mortgage,  however,  which  I  use  rather  for  the  [  416  ] 
purpose  of  illustrating  the  principle  than  as  at  all  parallel  to 
the  present  case,  the  Court  looking  at  the  real  contract,  which 
is  a  pledge  of  the  estate  for  a  debt,  treats  the  time  mentioned  in 
the  mortgage  deed  as  only  a  formal  part  of  it,  and  decrees 
accordingly,  taking  it  to  be  clear,  that  the  general  intention 
should  override  the  words  of  the  particular  stipulation.  So, 
in  the  ordinary  case  of  the  purchase  of  an  estate,  and  the  fixing 
a  particular  day  for  the  completion  of  the  title,  the  Court  seems 
to  have  considered  that  the  general  object  being  only  the  sale 
of  the   estate   for  a  given   sum,  the  particular  day  named  is 
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HiPWELL  merely  formal,  and  the  stipulation  means  in  truth  that  the 
Kkioht.  purchase  shall  be  completed  within  a  reasonable  time,  regard 
being  had  to  all  the  circumstances  of  the  case  and  the  nature 
of  the  title  to  be  made.  But  this  is  but  a  corollary  from  the 
general  proposition,  which  is,  that  the  real  contract,  and  all 
the  stipulations  really  intended  to  be  complied  with  literally, 
shall  be  carried  into  effect. 

We  must  take  care,  however,  that  we  do  not  mistake  the 
corollary  for  the  original  proposition.  If,  therefore,  the  thing 
sold  be  of  greater  or  less  value  according  to  the  effluxion  of 
time,  it  is  manifest  that  time  is  of  the  essence  of  the  contract, 
and  a  stipulation  as  to  time  must  then  be  literally  complied  with 
in  equity  as  well  as  in  law.  The  cases  of  the  sale  of  stock, 
and  of  a  reversion,  are  instances  of  this.  So  also,  if  it  appear 
that  the  object  of  one  party,  known  to  the  other,  was,  that 
the  property  should  be  conveyed  on  or  before  a  given  period, 
as  the  case  of  a  house  for  residence  or  the  like.  I  do  not 
see,  therefore,  why,  if  the  parties  choose  even  arbitrarily,  pro- 
vided both  of  them  intend  so  to  do,  to  stipulate  for  a  particular 
thing  to  be  done  at  a  particular  time,  such  a  stipulation 
is  not  to  be  carried  literally  into  effect  in  a  court  of  equity. 
That  is  the  real  contract ;  the  parties  had  a  right  to  make  it ; 
[  ♦417  ]  why  then  should  a  court  of  equity  interfere  to  make  a  *new 
contract  which  the  parties  have  not  made?  It  seems  to  me, 
therefore,  that  the  conclusion  at  which  Sir  Edward  Sugden, 
in  his  valuable  treatise  on  this  subject,  has  arrived,  is  founded 
in  law  and  good  sense. 

The  only  question,  then,  is  to  apply  the  test  to  the  present 
case.  Here  the  agreement  of  the  23rd  of  March  arose  out 
of  a  complaint  of  delay  in  completing  the  title.  The  agree- 
ment provided  first  that  an  abstract  should  be  immediately 
delivered,  and  adds  that  a  good  title  shall  be  made  within  four 
months  from  the  date  thereof.  Then  follows  a  stipulation  for 
the  payment  of  the  residue  of  the  purchase -money  at  the  time 
the  title  is  completed ;  and  another  stipulation  relieving  the 
defendant  from  the  payment  of  interest  in  the  mean  time  upon 
2,000^.,  which  was  in  fact  the  greater  part  of  the  money 
remaining  unpaid.    If  it  had  stopped  here,  the  case  would  have 
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been  qaite  clear.    I  should  have  considered  the  time  only  formal,      Hifwell 
and  the  real  contract,  the  relieving  the  defendant  from  payment      enioht. 
of   this  interest  during    the    reasonable    delay    necessary    to 
complete  the  title.      But  the  next  stipulations  are  very  im- 
portant.    They  provide,  first,  that  if  the  title  be  not  completed 
within  the  fixed  time,  the  defendant  shall  be  released  from  this 
contract,  and  go  on  to  stipulate  as  to  the  situation  of  the  parties 
in  that  event,  viz.  that  the  vendors  shall  receive  the  whole  rents 
of  the  premises  from  the  tenant,   for  whose  solvency,   up  to 
Michaelmas  following,  the  defendant  becomes  guarantee,  and 
that  the  deposit-money  and  auction  duty  shall  be  returned  by 
the  vendors  to  him  with  interest,  and  that,  if  required,  he  shall 
join  them  in  giving  a  notice  to  quit  to  the  tenant  in  possession. 
I  own  that  I  cannot  reconcile  these  stipulations  with  any  other 
supposition  than  that  both  parties  intended  to  fix  [a  time  for 
completing   the  contract,  which  was  intended  by  them  to   be 
literally  complied  with.      There  is  nothing  inconsistent   with 
this  supposition  in  the  admitted  fact  of  *the  change  of  the  time       [  '^is  ] 
from  three  months,  as  originally  drawn,  to  four  months,  as  it  now 
stands.  For  the  only  question  is,  whether  a  fixed  time  was  intended 
to  be  part  of  the  agreement.   Indeed  I  think  this  fact  tends  rather 
to  confirm  the  supposition  that  time  was  intended  to  be  of  the 
e^ence  of  the  contract :  for,  if  not,  it  would  have  been  almost 
immaterial  whether  the  particular  time  named  was  three  or  four 
months,  and  probably  no  alteration  would  have  been  made.  But  if 
it  were  intended  to  be  of  the  essence,  then  it  would  be  material  for 
the  party  who  was  to  be  bound  by  it  to  have  the  time  for  completing 
the  contract  as  extensive  as  possible.    I  am,  therefore,  inclined 
to  be  of  opinion,  that  time  was  of  the  essence  of  this  agreement. 
But  it  is  not  necessary  to  give  a  decisive  judgment  on  this 
pomt,  inasmuch  as  I  think  that  if  it  were  so,  still  the  stipulation 
has  been  waived.    The  result  of  the  cases  on  this  subject  seems 
midoubtedly  to  be,  that  slight  circumstances  are  sufiGicient  in 
a  court  of  equity  to  prevent  a  party  from  taking  the  benefit 
of  BQch  a  stipulation ;  and  that  wherever  a  party  has  done  any 
act  inconsistent  with  the  supposition  that  he  continues  to  hold 
his  opponent  strictly  to  this  part  of  his  agreement,  he  is  to  be 
taken  to  have  waived  it  altogether. 
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HiPWELL  The  circumstances  in  Setoii  v.  Slade,  in  which  Lord  Eldon 
Khiout.  ^6^<^  ^^6  stipulation  to  have  been  clearly  waived,  were  of  this 
description  :  the  defendant,  who  had  intimated,  at  a  very  early 
period  of  the  transaction,  his  intention  of  requiring  the  contract 
to  be  completed  by  a  given  day,  had  nevertheless  received, 
without  objection,  the  abstract,  and  retained  it  till  the  expiration 
of  the  term ;  and  yet,  though  he  sent  it  back  at  the  expiration 
of  the  period,  and  forthwith  did  all  in  his  power  to  put  an  end 
to  the  contract,  Lord  Eldon  held  that  his  receiving  the  abstract 
without  objection  at  a  time  when  it  was  clear  that  the  title  could 
not  be  completed  within  the  specific  period,  was  a  waiver  of  that 
stipulation. 
[  419  ]  Here  the  defendant  received  the  abstract  at  a  time  when,  as  it 

seems  to  me,  it  was  impossible  for  the  title  to  have  been  com- 
pleted within  the  period  limited.  For  according  to  the  evidence, 
there  was  no  possibility  of  making  a  good  title,  at  all  events,  till 
the  expiration  of  a  twelvemonth  from  the  execution  of  the  assign- 
ment from  Pool  to  the  plaintiffs.  The  defendant's  solicitor  knew 
then  that  this  assignment  had  not  been  gazetted,  and  according 
to  his  evidence,  upon  which  I  must  act,  there  was  no  agreement 
for  any  affidavit  of  the  assent  of  all  material  creditors  as  an 
equivalent  for  this  omission.  He  ought,  therefore,  to  have 
refused  to  accept  the  abstract,  or  to  have  sent  it  back  forthwith. 
Instead  of  that,  he  keeps  it  to  the  last,  and  sends  it  back  with 
observations,  from  which  I  should  have  concluded  that  the  title 
was  still  open  to  further  explanation,  and  more  satisfactory  proof. 
And  even  after  this,  on  the  25th  of  July,  the  letter  reserving  a 
right  to  make  further  objections  is  written  by  the  defendant's 
solicitors,  and  sent  to  the  plaintiff's. 

Upon  the  whole,  therefore,  I  think  that  this  case  is  like  Seton 
v.'Slade,  and  that  the  stipulation  as  to  time  has  been  waived  by 
the  conduct  of  the  parties,  and  that  I  ought  to  decree  that  the 
plaintiffs  are  entitled  to  relief,  in  case  they  are  able  now  to  make 
a  good  title.  I  do  not  go  on  the  ground  that  the  time  limited 
must  be  taken  to  be  lunar  months.  It  seems  to  me  that  that 
argument  is  not  well  founded. 

It  must  be  referred  to  the  Master  to  examine  and  report 
whether  the  plaintiffs  can  now  make  a  good  title  to  the  premises ; 
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and  if  they  can,  there  must  be  a  decree  for  a  specific  performance     Hipwell 
of  the  agreement.     I  think  the  Master  must  not,  in  that  exami-      knight. 
nation,  allow  any  affidavit  or  proof  of  the  assent  of  all  creditors 
who  could  sue  out  a  commission  of  bankruptcy,  to  be  produced 
as  a  substitute  for  the  non-gazetting  of  the  deed  of  assignment 
by  Pool  to  the  plaintiflfs.     But  if  the  mere  lapse  of  time  will  be 
sufficient  to  cure  that  defect,  that  will  be  proper  for  him  *to  take       [  '420  ] 
into  consideration.     At  present  I  do  not  give  any  opinion  on 
that  point.     The  question  of  costs  must  of  course  be  reserved. 


BERRINGTON  v.  EVANS  (1).  i^ss. 

^   ^  June  16. 


(1  Y.  &  C.  434—440). 

Where  a  judgment  creditor  had  allowed  20  years  to  elapse  without 
taking  steps  to  recover  his  debt,  and  then  ascertained  that  during  the 
20  years  a  suit  had  been  instituted  for  the  benefit  of  the  specialty 
creditors  of  his  debtor,  and  that  under  a  decree  in  the  suit  they  had 
received  part  payment  of  their  debts,  and  that  there  was  money  in  Court 
available  for  the  payment  of  the  remainder :  Held,  that  he  was  barred 
by  the  Statute  of  Limitations  from  proving  his  debt  before  the  Master, 
and  receiving  payment  rateably  with  the  other  creditors. 

In  this  case  the  bill  was  filed  by  the  plaintiffs  on  behalf  of 
themselves,  and  all  other  the  specialty  creditors  of  the  late  Sir 
Watkin  Lewes,  who  died  intestate,  praying  the  usual  relief.  By 
the  decree  made  on  the  hearing  of  the  cause,  on  the  9th  of 
December,  1821,  it  was  referred  to  the  Master  to  take  an  account 
of  the  specialty  debts  of  the  intestate,  and  also  of  his  personal 
estate :  and  in  case  that  was  not  sufiGicient  for  payment  of  those 
debts,  then  to  take  an  account  of  his  real  estates,  &c.  And  the 
Master  was  directed  to  publish  advertisements  in  the  London 
Gazette,  and  other  newspapers,  for  the  purpose  of  giving  notice 
to  such  specialty  creditors  to  come  in  before  him  and  prove  their 
respective  debts,  by  a  day  to  be  appointed  for  that  purpose,  and 
in  default  thereof,  the  said  specialty  creditors  were  to  be  excluded 
the  benefit  of  the  said  decree. 

The  Master,  by  his  report,  dated  the  21st  of  June,  1830, 
certified  that  he  found  that  the  intestate  was  at  the  time  of  his 

(1)  The  statutory  period  is  now  reduced  to  12  years  by  37  &  38  Vict. 
c  57,  8.  8. 


[434] 
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Bkbbihotok  death  indebted  to  sundry  persons  on  judgments  and  other 
Evans.  specialties.  That  the  usual  advertisements  had  been  inserted  in 
the  Gazette  and  other  newspapers,  which  he  mentioned,  by  which 
the  specialty  creditors  were  required  to  come  in  before  him,  and 
prove  their  debts  by  a  given  day.  That  the  appointed  day  had 
expired,  and  that  no  person  had  appeared  to  prove  any  such  debt, 
[  *435  ]  except  the  persons  named  in  the  schedule  to  his  *report.  He 
therefore  did  not  find  that  any  specialty  debts  except  those 
mentioned,  remained  due  to  the  intestate's  estate. 

By  the  decree  made  on  further  directions  on  the  16th  of 
February,  1831,  the  ^Taster's  report  was  confirmed,  and  he  was 
directed  to  tax  all  parties  their  costs,  to  be  paid  out  of  the  money 
in  Court,  and  to  apportion  the  balance  rateably  amongst  the 
specialty  creditors.  By  a  further  report,  dated  the  7th  of  April, 
1881,  the  Master  certified  that  he  had  pursued  these  directions. 

A  petition  in  the  cause,  supported  by  aflBdavit,  was  now 
presented  by  John  Kemp,  who  had  not  appeared  before  the 
Master,  alleging  that  he  was  a  creditor  of  Sir  Watkin  Lewes, 
under  a  judgment  entered  up  by  virtue  of  a  warrant  of  attorney, 
dated  the  2nd  of  January,  1813.  That  the  debt  in  question  had 
been  also  secured  by  the  bond  of  the  daughter  of  Sir  Watkin 
Lewes,  conditioned  for  payment  of  the  money  after  her  father's 
death.  That  she  died  in  the  lifetime  of  her  father,  whereby  the 
bond  became  void.  That  the  petitioner  believing  that  Sir 
Watkin  Lewes  had  only  a  life  interest  in  his  estates,  considered 
that  the  debt  had  been  wholly  lost,  until  lately  informed  by  his 
solicitor  of  the  proceedings  which  had  taken  place  in  the  cause. 
That  the  petitioner  had  not  seen  any  of  the  advertisements  which 
had  been  published  by  the  Master,  and  was,  until  lately,  entirely 
ignorant  of  his  right. 

The  petition,  after  alleging  that  a  considerable  sum  of  money 
on  account  of  the  intestate's  property  had  been  paid  into 
Court  since  the  report  of  the  7th  of  April,  1881,  prayed  that 
the  petitioner  might  be  at  liberty  under  the  decree  of  the  9th 
of  December,  1821,  to  go  in  and  prove  his  debt  before  the 
Master,  and  might  be  paid  his  debt  rateably  with  the  other 
creditors,  out  of  the  interest  and  dividends  of  the  money  now 
in  Court. 
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Mr.  Spurrier,  for  the  petition :  Bbbbinqton 

V. 

*  *  It  will  be  contended  that,  under  the  late  statute  (i),  Evans. 
the  petitioner  is  too  late  in  his  application ;  but  that  statute  ^  ^^  ^ 
does  not  alter  the  rule  of  relation  which  has  been  adopted  by 

courts  of  equity  in  these  cases.  In  Stemdale  v.  Hankinson  (2), 
it  was  held,  that  where  a  bill  is  filed  by  a  creditor  on  behalf  of 
himself  and  all  others,  every  creditor  has  an  inchoate  interest 
in  the  suit  from  the  moment  the  bill  is  filed  ;  and  that,  from 
that  moment,  time  does  not  run  against  him.  *  *  In  the 
present  case,  the  decree  was  made  in  1821 ;  therefore,  not  one- 
half  of  the  twenty  years  within  which  the  petitioner  might 
make  his  claim  had  expired  at  that  time.  That  being  so, 
if  *he  has  a  right  to  establish  his  claim  by  relation  to  the  [  '^37  ] 
time  of  filing  the  bill,  a  fortiori  he  has  the  same  right  by  relation 
to  the  time  of  the  decree. 

Mr.  Simpkinson  and  Mr.  Duckworth,  for  the  plaintiffs : 

*  *  When  Stemdale  v.  Hankinson  was  decided,  there  was  no 
statute  which  in  terms  applied  to  courts  of  equity.  Those  Courts, 
therefore,  thought  that  they  might,  when  expedient,  go  out 
of  the  statute;  though  in  most  cases  they  adopted  it.  Now, 
however,  the  statute  is  equally  binding  on  courts  of  equity  as 
courts  of  law;  and  there  is  nothing  which  can  prevent  its 
operation  but  part  payment  or  a  written  acknowledgment 
within  the  time. 

Mr.  West,  for  the  heir-at-law. 

Mr.  Spurrier,  in  reply : 

It  cannot  be  imputed  as  laches  to  the  petitioner,  that  he  did 
not  see  the  Master's  advertisements.  In  Angel  v.  Haddon  (3),  the 
merits  relied  upon  were,  that  the  creditor  was  not  aware  of  the 
decree.  In  recent  cases,  the  funds  have  been  called  back  after 
apportionment.  With  respect  to  the  Statute  of  Limitations,  no 
doubt  it  applies  to  equitable  as  well  as  legal  proceedings  ;  but  it 
does  not  alter  the  question  of  relation.     The  Court  will  not 

(1)  Stat.  3  &  4  WiU.  IV.  c.  27,  (2)  27  R.  R.  210  (1  Sim.  393). 

8.  40.    [Bep.  37  &  3S  Vict.  c.  57,  s.  9.]  (3)  1  Madd.  529. 
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Bebrington  deviate  from  settled  rules,  merely  because  the  limitation  of  time, 
Evans.      instead  of  being  fixed  by  analogy,  is  fixed  by  express  enactment. 
The  petitioner  has  still  a  right  to  insist  that  his  claim  was  made 
when  the  suit  commenced. 

The  Lord  Chief  Baron  : 

[  •438  ]  It  appears  to  me,  that  if  *the  argument  for  the  petitioner  be 

adopted,  it  will  lead  to  this  consequence,  that  at  any  period  after 
the  present,  the  claim  of  any  creditor  might  be  put  in  operation, 
so  long  as  any  portion  of  the  estate  remains  undivided.  That 
brings  me,  then,  to  this  question — whether,  for  the  purpose  of 
forcing  a  construction  to  take  a  particular  case  out  of  the  statute, 
by  holding  that  a  suit,  though  unknown  by  a  man  to  have 
existed,  shall  be  deemed  his  suit — whether,  notwithstanding, 
too,  the  old  principles  of  courts  of  equity  relative  to  stale 
demands,  a  creditor,  under  these  circumstances,  shall  be  allowed 
to  enforce  his  claim  at  any  period  of  time,  even,  perhaps,  when 
the  cause  is  dismissed  ?  The  argument  which  has  been  urged 
is  ingenious  ;  but,  if  I  were  to  allow  it  to  go  the  length  contended 
for,  no  Judge,  under  any  circumstances,  could  resist  a  demand  • 
of  this  sort.  It  is  urged  that  a  bill  filed  by  one  creditor  on 
behalf  of  himself  and  all  others,  is  a  bill  filed  by  all,  and,  con- 
sequently, that  if  it  be  filed  before  the  Statute  of  Limitations  has 
attached  to  the  debt  of  any  creditor,  it  is  good  to  keep  that 
creditor's  claim  alive,  and,  therefore,  that  any  creditor  who 
never  has  heard  of  the  suit,  may  come  at  the  end  of  fifty  years 
and  insist  upon  being  let  in.  That  is  the  extent  of  the  argu- 
ment, and  that  is  made  to  depend  only  on  the  case  of  Steitidale 
V.  Hankinson.  If  I  were  forced  by  anything  that  appears  in  that 
case  to  carry  it  to  the  extent  contended  for,  I  should  feel  bound 
to  yield  to  its  authority.  But  upon  looking  at  that  case,  I  think 
that  I  should  not  be  justified  in  pressing  it  to  that  length.  There 
the  intestate  died  in  June,  1810,  the  bill  was  filed  in  1812,  and 
the  decree  was  made  in  1818,  which  was  the  first  period  when 
any  other  creditor  than  the  plaintiff  could  take  advantage  of  the 
suit.  The  decree  being  made,  the  creditor  whose  claim  was 
disputed  came  before  the  Master,  and  in  effect  made  this  state- 
ment— "  I  was  aware  of  the  suit,  but  I  considered  the  bill  to  be 
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filed  on  my  behalf.  It  was  filed  with  my  knowledge  and  my  Berrinqton 
consent,  and,  ^therefore,  I  took  no  steps.  I  could  not  in  this  evaks. 
suit  have  made  my  claim  at  any  other  time,  and  if  I  am  barred  [  *4hu  ] 
of  my  relief,  the  consequence  will  be,  that  every  creditor  will  be 
barred  unless  he  files  his  bill  or  brings  his  action  and  puts  the 
eetate  to  the  expense  of  a  number  of  suits."  Now,  as  the  Statute 
of  Limitations  was  a  bar  to  claims  at  law,  but  not  to  claims  in 
equity,  (courts  of  equity  only  acting  in  general  by  analogy  to  the 
proceedings  at  law),  it  often  became  the  duty  of  the  Judge  in  equity 
to  consider  whether  the  statute  might  be  rendered  applicable  to 
equitable  proceedings.  The  Judge  in  equity  had  a  right  to 
look  to  the  facts  of  the  case,  to  see  whether  the  time  limited 
by  the  statute  having  elapsed,  the  statute  should  be  allowed  to 
operate,  or  whether  circumstances  did  not  qualify  its  operation, 
so  as  to  do  away  with  the  rule  drawn  from  analogy.  Now,  in 
the  case  in  question,  the  Judge  considered  that  the  facts 
qualified  the  rule. 

If  I  were  obliged  to  consider  the  effect  of  that  decision  as 
establishing  a  general  rule,  under  all  circumstances,  that  the 
filing  a  bill  by  one  creditor  of  A.  on  behalf  of  himself  and  all 
others,  lets  in  the  claims  of  all  the  other  creditors,  it  is  clear  that 
the  new  statute  would  have  no  application  to  this  case,  because 
this  would  then  be  the  suit  of  Kemp  as  well  as  Berrington,  and 
the  bill  having  been  filed  within  the  twenty  years,  Kemp's 
interest  could  not  be  affected  by  the  new  statute.  But  I  own  I 
cannot  conceive  that  the  case  goes  the  length  of  deciding  that 
time  could,  under  no  circumstances,  be  a  bar  in  such  a  suit,  either 
on  the  statute  analogy,  or  any  other.  That  being  so,  let  us  see 
how  the  case  is  affected  by  the  new  statute. 

At  law,  even  before  the  statute,  the  petitioner  could  not  have 
enforced  his  judgment  after  twenty  years.  The  new  statute  fixes 
the  time  for  bringing  an  action  on  the  judgment  at  law.  The 
statute  was  also  intended  to  put  an  end  altogether  to  the  dis- 
cretion of  courts  of  equity,  in  those  cases  where  they  had  before 
acted  by  analogy  to  *the  time  limited  at  law.  That  was  an  analogy  [  *^40  ] 
founded  both  in  law  and  good  sense,  but  it  no  longer  remains 
in  the  discretion  of  the  Court,  but  is  incorporated  in  the  statute. 
The  words  of  the  statute  are,  that  after  a  certain  day,  no  action, 
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BsBsiNaTox  suit  or  other  proceeding  shall  be  brought,  to  recover  any  sum  of 
Evans.  money  secured  by  any  mortgage,  judgment,  or  lien,  at  law  or  in 
equity,  but  within  twenty  years  after  the  right  shall  have 
accrued.  Now  I  am  not  prepared  to  say  whether,  if  I  could 
be  satisfied  that  the  bill  was  filed  with  Kemp's  consent,  and  he 
meditated,  like  Berrington,  to  prosecute  his  claim  under  that 
bill — ^whether,  under  those  circumstances,  I  should  arrive  at 
a  diflferent  conclusion.  Even  then,  I  apprehend,  he  would  have 
to  give  a  satisfactory  reason  for  remaining  so  long  without  calling 
in  the  aid  of  this  Court,  in  his  own  person.  But  supposing  that 
he  never  knew  of  the  filing  of  the  bill,  or  of  the  progress  of  the 
suit,  and  that  twenty-five  years  after  the  right  had  accrued,  upon 
s,  new  discovery  of  the  suit  having  been  instituted  and  of  funds 
being  in  Court,  he  petitions  to  be  allowed  to  go  before  the  Master 
and  make  his  claim,  can  I  say  that  his  petition  is  not  a  proceed- 
ing in  equity  within  the  statute  ?  The  statute  says  that  such 
a  claim  shall  not  be  made  after  twenty  years,  unless  in  the 
mean  time  some  part  of  the  money,  either  principal  or  interest 
thereon,  shall  have  been  paid,  or  some  acknowledgment  shall 
have  been  given  in  writing.  These  are  the  only  exceptions 
mentioned  in  the  Act.  Nothing  is  said  of  the  case  of  a  bill  being 
filed  by  one  creditor  for  the  benefit  of  the  rest ;  and  I  cannot 
engraft  another  exception  on  the  Act  of  Parliament.  Con- 
sidering, therefore,  that  this  is  a  proceeding  in  equity  to  recover 
money  upon  a  judgment  upon  which  twenty  years  have  ran, 
and  that  it  comes  within  none  of  the  exceptions  of  the  statute,  I 

am  of  opinion  that  the  claim  is  barred. 

Petition  dumissed. 


m-..  PROSSER  r.   EDMONDS  and   Others  (1), 

Dec.  17.  (1  Y.  &  C.  481—500.) 

\i^\  1  An  assigiinient  of  a  bare  right  to  file  a  bill  in  equitj'  for  a  fraud 

committed  on  the  assignor,  is  contrary  to  sound  policy,  and  void : 
therefore,  where  A.,  who  was  entitled  to  certain  property  under  his 
father's  will,  for  a  vahiable  consideration,  assigned  the  whole  of  that 
property  (except  a  revei'sionary  interest  in  the  funds)  to  13.,  hi.s  father's 

(1)  7>»c/.//i«o/iv.;;f//T///(1866)L.B,       ChmhiU    (1888)   40    Ch.    D.    481; 
1  Kq,  337 ;  30  L.  J.  Ch.  371 ;  (hnj  v.       36  L.  J.  Ch.  070. 
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executor,  and  afterwards  assigned  the  whole  of  his  interest  under  his        Pbossbb 
father's  will  (including,  therefore,  the  reversionary  interest)  to  0. :  Held,  ^« 

that  C.  could  not  maintain  a  bill  to  set  aside  the  first  assignment,  on  the      "1>»ohds. 
ground  of  fraud  committed  by  B.  against  A.,  the  latter  refusing  to  join 
as  plaintiff  in  the  suit. 

Courts  of  equity  will  give  no  encouragement  to  contracts  which 
savour  of  maintenance  or  champerty,  though  such  contracts  may  not  be 
within  the  strict  legal  limits  assigned  to  those  offences. 

To  a  bill  filed  for  carrying  the  trusts  of  a  creditor's  deed  into  execu- 
tion, the  scheduled  creditors,  who  have  not  executed  the  deed,  need  not 
be  parties. 

After  a  plea  submitted  to,  and  bill  amended,  a  demurrer  may  lie  to 
the  whole  amended  bill. 

Thomas  Todd,  by  his  will,  after  bequeathing  certain  annuities 
to  various  persons,  directed  that  upon  the  respective  deaths  of 
those  persons,  the  funds,  which  should  have  been  set  apart  to 
answer  the  annuities,  should  be  disposed  of  by  his  trustees  and 
executors  thereinafter  named,  in  the  same  manner  as  the  residue 
of  his  real  and  personal  estate.  The  testator,  then,  after  men- 
tioning that  he  had  in  his  lifetime  advanced  considerable  sums 
of  money  to  his  two  sons,  and,  therefore,  intended  to  give  his 
daughter  a  larger  sum  than  he  would  otherwise  have  done — 
gave,  devised,  and  bequeathed  to  the  defendant,  R.  Edmonds, 
(the  husband  of  his  daughter),  and  Bichard  Hughes,  their 
heirs  &c.,  all  his  real  and  personal  estate,  not  thereinbefore 
disposed  of,  upon  trust,  to  sell  the  real  estates,  and  to  convert 
into  money  so  much  of  the  personal  as  should  not  consist  of 
money,  and  divide  the  proceeds  into  three  equal  parts,  one  third 
part  thereof,  and  also  10,000i.  out  of  the  two  other  third  parts, 
to  be  paid  to  his  daughter,  Catherine  Edmonds,  for  her  absolute 
use  and  benefit ;  and  the  residue  of  those  two  third  parts  to  be 
paid  to  the  testator's  two  sons,  William  and  Eobert  Todd,  and 
their  respective  executors,  administrators,  and  assigns.  The 
testator  then  directed  that  his  son  William  should  have  the  right 
of  pre-emption  of  his  real  estates  at  *Poplar,  at  a  fair  valuation.  [  •482  ] 
That  Robert  should  have  a  similar  right  in  regard  to  his  estates 
at  Benhill ;  and  that  it  should  be  lawful  for  the  trustees  to  allow 
any  of  his  children  the  pre-emption  of  any  other  parts  of  his 
property  which  he  or  she  might  desire,  at  a  fair  valuation ;  but 
that  tlie  trustees  should  not  be  prevented  from  disposing  of  his 
property   by  reason  of  such  pre-emption   longer  than  twelve 
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PB088EB  calendar  months  after  the  testator's  decease.  The  testator  then 
EDM0KD8.  appointed  Thomas  Edmonds  and  Richard  Hughes  to  be  the 
executors  of  his  will. 

Upon  the  testator's  death,  the  executors  proceeded  to  execute 
the  trusts  of  the  testator's  will,  and  to  administer  his  estate; 
and  they  set  apart  11,600/.  Consolidated  Bank  Annuities, 
for  the  purpose  of  paying  the  annuities  bequeathed  by  the 
will.  Li  August,  1828,  they  delivered  their  final  account 
as  such  trustees  and  executors,  to  William  and  Bobert  Todd, 
who  thereupon  signed  the  account,  and  gave  releases  to  the 
executors. 

Li  March,  1829,  William  Todd,  by  an  indenture,  assigned  his 
reversionary  one-third  share  in  the  sum  of  11,600/.  Consols,  to 
the  defendant  Edmonds,  subject  to  a  power  for  the  re-purchase 
of  the  same  within  ten  years.  In  June  of  the  same  year,  he 
by  an  indenture  assigned  to  his  brother  Bobert  Todd  his 
one-third  share  in  the  testator's  residuary  personal  estate; 
and  also  his  power  of  re-purchase  reserved  to  him  by  the 
last-mentioned  indenture.  He  made  no  actual  conveyance  to 
Bobert  Todd  of  his  interest  in  the  real  estate;  but  it  was 
alleged  by  the  bill  that  this  indenture  of  assignment  was 
intended  to  have  that  efiEect. 

By  virtue  of  several  indentures,  dated  in  June,  1829,  and 
April,  1880,  and  executed  between  Bobert  Todd  and  the  defendant 
Edmonds,  the  whole  of  the  interest  in  the  testator's  property 
which  Bobert  Todd  had  purchased  of  his  brother,  and  also  hia 
own  one-third  share  in  the  testator's  residuary  estate,  became 
[  *i%s  ]  vested  in  Edmonds,  Bobert  *Todd  retaining  only  his  reversionary 
one-third  share  in  the  11,600Z.  Consols. 

In  March,  1838,  Bobert  Todd  having  opened  a  banking  account 
with  Messrs.  Williams,  Deacon,  &  Co.,  executed  to  them  a 
conditional  assignment  of  his  reversionary  interest  in  the  11,6001. 
Consols,  as  a  security  for  all  monies  advanced  or  to  be  advanced 
to  him  by  that  firm.  As  a  further  security  to  Messrs.  Williams 
&  Co.,  Bobert  Todd,  in  the  following  month,  executed  to  them  a 
similar  assignment  of  all  his  interest  in  the  property  devised  and 
bequeathed  by  the  testator,  whether  present,  expectant,  rever- 
sionary, contingent,  or  otherwise,  and  to  which  he  or  any  person 
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or  peroons  in  trast  for  him  might  be  entitled  in  any  manner      Psosbbb 
howsoever,  or  might  recover  by  virtue  of  any  suit  or  action  to  be    iBoMOKDa 
commenced  or  prosecuted  against  the  executors  or  trustees  of  the 
«aid  will. 

Again,  in  June,  1834,  Bobert  Todd  being  indebted  to 
Messrs.  Gramolt  in  the  sum  of  8002.,  as  a  security  for  that 
debt,  executed  to  them  a  conditional  assignment  of  all  his 
interest  under  his  father's  will,  and  all  his  interest  in  William 
Todd's  share,  subject  to  the  prior  incumbrances. 

In  consequence  of  the  two  assignments  made  by  Bobert  Todd, 
of  his  interest  in  his  father's  residuary  estate,  first  to  Edmonds, 
and  secondly  to  Williams  &  Co.,  these  several  parties  entered 
into  an  arrangement,  the  consequence  of  which  was  an  indenture 
dated  the  12th  of  May,  1834,  and  made  between  Williams  &  Co. 
of  the  first  part,  Bobert  Todd  of  the  second  part,  and  Edmonds 
and  Hughes  of  the  third  part,  by  which  Williams  &  Co.,  at  the 
request  of  Bobert  Todd,  released  to  Edmonds  and  Hughes  all 
claims  which  they,  Williams  &  Co.,  might  have  upon  the 
testator's  estate,  except  as  to  the  reversionary  interest  of  Bobert 
Todd  in  the  annuity  fund. 

Lastly,  by  indentures  of  lease,  and  assignment  and  release, 
dated  respectively  the  4th  and  5th  of  September,  1884,  and  made 
between  Bobert  Todd  of  the  first  part,  *Herbert  George  Jones  of  [  *484  ] 
the  second  part,  and  the  plaintiffs  of  the  third  part,  reciting  that 
Bobert  Todd  was  indebted  to  Jones  in  the  sum  of  1,6002.,  and  to 
the  plaintiff  Howard  in  5002.,  and  to  the  several  persons  named 
in  the  schedule  to  the  assignment  in  the  several  sums  annexed  to 
their  names ;  and  reciting  that  an  arrangement  had  been  made 
at  the  instance  and  request  of  Bobert  Todd,  by  which  the  plaintiffs 
had  become  personally  responsible  for  the  payment  of  the  said 
several  sums,  with  interest :  it  was  witnessed,  that  for  these  con- 
siderations, Bobert  Todd  granted,  released  &c.,  to  the  plaintiffs 
and  their  heirs,  certain  real  estates  therein  specified,  (which 
were,  in  fact,  comprised  in  the  testator's  will) ;  and  also  assigned 
to  the  plaintiffs,  their  executors  &c.,  all  the  stocks,  funds, 
securities,  and  personal  estate  to  which  he  was  entitled,  in  pos- 
session, remainder,  or  expectancy,  under  his  father's  will,  upon 
trust  to  sell  the  real  estate,  and  to  convert  into  money  such  part 
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Pbosskb  of  the  personal  estate  as  was  convertible,  and  out  of  the  proceeds, 
Edmondi^  ^pon  trust,  in  the  first  place  to  pay  certain  costs  and  expenses 
mentioned  in  the  said  deed  of  assignment ;  and  in  the  next  place, 
to  pay  to  the  plaintiff  Howard  the  said  sum  of  500i.,  with  interest, 
and  then  to  retain  to  themselves,  the  plaintiffs,  the  several  sums 
of  money  which  they  should  have  paid,  or  become  responsible  to 
pay,  to  the  said  Herbert  George  Jones,  and  the  several  other 
creditors  of  Eobert  Todd,  whose  names  were  specified  in  the 
schedule  thereunder  written,  with  interest  as  therein  mentioned, 
and  to  pay  the  residue  (if  any)  to  Eobert  Todd. 

In  consequence  of  this  indenture,  the  debts  due  from  Bobert 
Todd  to  Messrs.  Williams  &  Co.,  and  to  Messrs.  Gramolt,  together 
with  the  securities  on  which  they  were  invested,  and  all  powers 
for  the  recovery  of  the  same,  were  assigned  to  the  plaintiffs,  in 
consideration  of  payment  by  them  of  the  debts  due  from  Todd  to 
those  respective  parties. 
[  •485  ]  The  plaintiffs  having  brought  their  bill  against  the  *executors 

and  Robert  Todd,  (the  latter  having  refused  to  join  as  plaintiff), 
to  have  the  benefit  of  the  foregoing  securities,  and  to  set  aside 
the  transactions  between  Bobert  Todd  and  the  defendant  Edmonds, 
on  the  ground  of  fraud ;  the  defendants,  the  executors,  pleaded 
in  bar  of  the  suit  the  release  of  May,  1884.  This  plea  was 
submitted  to,  and  the  bill  amended,  by  stating  the  release,  and 
charging  that  it  was  obtained  by  fraud  and  duress. 

The  amended  bill  also  charged  that  the  account  delivered  by 
the  executors  to  Robert  Todd  was  erroneous  and  fraudulent,  and 
that  he  signed  it  under  the  pressure  of  embarrassed  circum- 
stances ;  that  the  release  which  he  executed,  upon  receiving  that 
account,  was  obtained  from  him  for  fraudulent  purposes  ;  that  it 
had  been  tendered  to  him  ready  prepared  for  his  execution ;  and 
that  no  time  had  been  allowed  to  him  to  consider  its  effects,  or 
to  take  advice  upon  its  propriety ;  that  a  fair  sale  had  not  been 
made  of  many  parts  of  the  testator's  property,  both  real  and 
personal,  but  that  the  defendant  Edmonds  had  retained  the  same 
at  prices  far  below  their  real  value. 

The  bill  contained  an  allegation  that  the  plaintiffs  had  paid 
Messrs.  Williams  &  Co.,  and  Messrs.  Gramolt,  the  amount  of 
their  respective  debts,  with  interest;  and  that  they  had  ''paid 
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Urge  sams  of  money  in  payment  of  the  debt  of  1,600Z.  due  to  the      pbossbb 
said  Herbert  George  Jones,  and  the  other  debts  specified  in  the     Edmonds. 
indenture  of  September,  1884." 

The  bill  prayed  that  the  plaintiffs  might  have  the  benefit  of 
the  indenture  of  September,  1884,  and  of  the  several  securities 
given  to  Messrs.  Williams  &  Co.,  and  Messrs.  Gramolt.  That 
the  alleged  settled  account  and  release  might  be  declared 
fraudulent  and  void,  as  against  the  plaintiffs,  as  claiming  under 
Bobert  Todd;  and  that  the  release  might  be  delivered  up  to 
be  cancelled.  That  notwithstanding  any  transactions  between 
Bobert  Todd  and  the  defendant  Edmonds,  an  account  might  be 
taken  *of  the  testator's  real  and  personal  estate,  not  specifically  [  *486  ] 
devised  or  bequeathed;  that  the  estates  remaining  unsold,  or 
alleged  to  have  been  unsold  by  Edmonds,  might  be  forthwith 
sold  under  the  direction  of  the  Court ;  and  that  the  proportion 
of  the  plaintiffs,  in  the  clear  residuary  estate  of  the  testator, 
might  be  ascertained  and  secured  for  their  benefit  &c. 

To  this  bill  the  defendants,  the  executors,  demurred,  on  three 
grounds :  first,  for  general  want  of  equity ;  secondly,  that  the 
creditors  of  Bobert  Todd,  who  were  scheduled  to  the  indenture  of 
the  4th  September,  1884,  were  not  made  parties  to  the  bill; 
thirdly,  because  William  Todd  was  not  made  a  party  to  the  bill. 

Mr.  Simpkinson  and  Mr.  Koe,  for  the  demurrer : 

*  *  Then  there  are  three  grounds  on  which  this  demurrer 
will  lie :  first,  this  is  a  purchase  by  the  plaintiffs  of  a  lawsuit. 
It  is  the  purchase  of  an  interest  which  has  been  released,  and 
which  can  only  be  made  available  by  a  suit  in  equity.  It  is  not 
the  purchase  of  a  chose  in  action,  or  of  a  vested  interest,  but  of 
a  right  to  set  aside  settlements  of  accounts  and  releases.  It  is, 
therefore,  maintenance  in  the  strictest  sense  of  the  word.  Such 
a  transaction  cannot  be  supported  in  equity,  any  more  than 
at  law :  Stevens  v.  Bagwell  (i). 

(The  Lobd  Chief  Babon  :  There  was  some  portion  of  Bobert 
Todd's  interest  which  had  not  been  assigned  to  Edmonds.) 

That  was  merely  the  reversion  in  the  Consols,  after  setting  apart 
(1)  10  R.  R.  46  (15  Yes.  139). 
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Pbosseb  sufficient  to  secure  *the  annuities.  No  relief  is  sought  as  to  that, 
Edmonds,  because  the  annuities  are  still  subsisting.  Besides,  the  plaintiffs 
[  •487  ]  derive  their  whole  title,  under  the  deeds  of  September,  1834, 
which  cannot  give  them  a  right  to  institute  a  suit  to  set  aside 
these  transactions.  Bobert  Todd  gives  them  no  authority  to  do 
so.  The  suit  is,  to  a  certain  extent,  for  his  benefit ;  and  yet  he 
makes  no  complaint  of  fraud,  and  there  is  an  express  allegation 
that  he  refuses  to  join  in  the  suit. 

Secondly,  the  scheduled  creditors  are  not  parties  to  the 
suit.     *     ♦     * 

Thirdly,  William  Todd  should  have  been  made  a  party  to  this 
suit.  He  had  a  right  of  pre-emption  of  certain  estates  specified 
in  the  testator's  will.  Some  of  those  estates  have  been  sold,  and 
the  plaintiffs  seek  to  set  aside  the  sale.  If  the  sale  were  set 
aside,  the  parties  would  be  restored  to  their  original  situation, 
and  William  would  have  the  benefit  of  that  result  as  well  as 
Robert.     *     *     * 

[  488  ]  Mr.  S.  Girdlestone  and  Mr.  BetheU,  for  the  bill : 

*  *  The  objection  on  the  ground  of  maintenance  will  not 
prevail.  There  is  a  portion  of  the  property  unaffected  by  any 
assignment  to  Edmonds,  which  has  become  vested  in  the 
plaintiffs,  through  the  Gramolts ;  namely,  Robert  Todd's  rever- 
sionary interest  in  the  11,600Z.  Consols.  That  circumstance 
alone  is  sufficient  to  sustain  the  bill,  which  extends  to  all  the 
property  of  Robert  Todd.  Stevens  v.  Bagwell  (i)  is  distinguish- 
[  •489  ]  able  from  the  present  case ;  for  there  *what  was  held  to  be 
maintenance  arose  out  of  an  express  agreement  between  the 
parties.     *    *    * 

Secondly,  even  if  the  deed  contained  a  specific  trust  for  the 
creditors,  they  would  not  be  necessary  parties  to  a  bill  brought 
by  the  trustees,  to  carry  those  trusts  into  execution. 

The  objection  that  William  Todd  is  a  necessary  party  is  quite 
untenable,  because  the  bill  alleges,  and  the  demurrer  admits, 
that  all  the  right  and  interest  of  William  is  vested  in 
Robert.     *     *     * 

[  490  ]  Mr.  Simpkin807i,  in  reply.     *     ♦     * 

(1)  10  R.  R.  46  (15  Ves.  139). 
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The  Lobd  Chibf  Babon  :  Prossek 

The  point  which,  in  this  case,  presents  the  greatest  difficulty,  Edmonds. 
is  that  which  relates  to  the  interest  which  Bobert  Todd  had  in  [  ^^^  I 
the  annuity  fund,  and  which  he  assigned  to  these  plaintiffs.  No 
complaint  is  made  in  the  bill  of  the  misapplication  of  that  fund, 
bat  it  is  insisted  that  the  plaintifiEs  have  a  right  to  have  their 
interest  recognised  distinctly  in  the  reversionary  portion  of  that 
fnnd.  I  incline  to  think  that  that  interest  is  sufficiently  disclosed 
to  make  the  demurrer  to  the  whole  bill  bad. 

With  respect  to  the  question  as  to  the  validity  of  an  assign- 
ment of  a  right  to  file  a  bill  in  equity,  I  must  distinguish  between 
this  sort  of  case  and  the  assignment  of  a  chose  in  action  or  equity 
of  redemption.     It  may  be  said  that  the  assignment  of  a  mort- 
gaged estate  is  nothing  more  than  an  assignment  of  a  right  to 
file  a  bill  in  equity.    But  the  equity  of  redemption  arises  out 
of  an  interest,  though  only  a  partial  interest.     Courts  of  law  and 
equity  treat   the  mortgage  as  a  mere  security,  and  there  is  an 
interest  left  in  the  mortgagor,  which  he  may  assign.     But,  in  a 
case  where  a  party  assigns  his  whole  estate,  and  afterwards 
makes  an  assignment  generally  of  the  same  estate  to  another 
person,  and  the  second  assignee  claims  to  set  aside  the  first 
assignment    as   fraudulent    and    void,    the    assignor    himself 
making  no  complaint  of  fraud  whatever,  it  appears  to  me  that 
the  right  of  the  second  assignee  to  make  such  a  claim  would 
be  a  question   deserving  of  great  consideration.      My  present 
impression  *is,  that  such  a  claim  could  not  be  sustained  in       [  •492  ] 
equity,  unless  the  party  who  made  the  assignment  joined  in  the 
prayer  to  set  it  aside.     In  such  a  case  a  second  assignment  is 
merely  that  of  a  right  to  file  a  bill  in  equity  for  a  fraud  ;  and  I 
should  say  that  some  authority  is  necessary  to  shew  that  a  man 
can  assign  to  another  a  right  to  file  a  bill  for  a  fraud  committed 
upon  himself.     I  own,  however,  that  in  the  present  case  there  is 
considerable  difficulty  arising  from  the   reversionary  interest 
which  Bobert  Todd  had  to  assign ;  and  the  question  is,  whether 
the  bill  is  so  framed  as  to  entitle  the  plaintiffs  to  any  equity  on 
that  subject. 

With  respect  to  the  other  points  which  have  been  raised,  I 
think  that  William  Todd,  having  assigned  his  interest  to  his 
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PR088EB      brother,  is  not  a  necessary  party  to  this  suit.    As  to  Jones,. 

kdmokds.     ^^'^0  ^^B  A  party  to  the  deed  of  assignment,  there  is  some 
doubt. 

Upon  the  whole,  if  I  were  called  upon  to  decide  this  case  now, 
I  should  decide  against  the  demurrer  on  the  narrow  ground  that 
there  was,  at  the  time  of  the  assignment  to  the  plaintiffs,  a 
subsisting  interest  in  Robert  Todd,  which  did  not  pass  ta 
Edmonds.    But  the  case  deserves  further  consideration. 

Dec.  17.       The  Lord  Chief  Baron  : 

The  testator,  after  bequeathing  certain  annuities  to  various, 
persons,  directed  that  his  real  and  personal  estate  should  be  sold 
by  his  executors,  Edmonds  and  Hughes,  and  divided  into  three 
parts.  His  daughter,  the  wife  of  Edmonds,  was  to  have  one 
part ;  and,  from  the  remaining  two  parts,  she  was  to  take 
10,0001.,  and  the  residue  was  to  be  divided  between  his  two  sons, 
Robert  and  William  Todd;  and  he  states,  as  his  reason  for 
giving  his  daughter  a  larger  portion,  that  he  had  made  advances 
to  his  two  sons  in  his  lifetime.  He  then  specifies  certain  real 
[  •idd  ]  estates,  of  which  he  gives  the  *right  of  pre-emption  to  William 
Todd,  and  other  estates,  of  which  he  gives  the  right  of  pre- 
emption to  Bobert  Todd  ;  and  then  he  gives  his  daughter  a 
right  of  pre-emption  of  any  part  of  the  residue ;  so  that,  with 
the  exception  of  the  two  parts  specifically  appropriated  to  William 
and  Bobert  Todd,  if  they  chose  to  purchase  them,  his  daughter 
had  a  right,  if  she  chose,  to  purchase  the  whole. 

The  testator  soon  afterwards  died.  The  two  executors  pro- 
ceeded to  administer  his  personal  estate,  and  made  sale  of  the 
real  estate ;  and  Edmonds,  in  right  of  his  wife,  purchased  part 
of  the  real  estate :  though  what  part  in  particular  was  purchased 
by  him  is  not  specified ;  nor  does  it  appear  by  the  bill  that  he 
was  the  purchaser  of  any  part  of  that  of  which  the  sons  had  a 
right  of  pre-emption.  There  was  then  a  settlement  of  accounts^ 
and  there  is  a  particular  account  annexed  to  the  bill,  and  referred 
to;  and,  upon  an  inspection  of  that  account,  and  from  the 
circumstances  stated  in  the  bill,  it  appears  that  Edmonds  had 
made  payments  from  time  to  time  to  Bobert  and  William  Todd. 
These   matters  were  then  adjusted,   and   the  balance  due  to 
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the  brothers  was  paid  to  them ;   and,  up  to  that  time,  they      Pbosseb 
acknowledged  that  the  accounts  were  fully  settled.    Afterwards,     bdmonds. 
both  brothers  executed  releases  to  Edmonds  and  Hughes,  the 
executors. 

There  are  many  conveyances  and  deeds  set  forth  in  the  bill, 
but  it  is  not  necessary  to  particularize  all  of  them,  because  those 
on  which  the  question  turns  are  few.     The  executors  set  apart  a 
considerable  sum  of  stock  to  answer  the  annuities  bequeathed  by 
the  will,  and  the  bill  makes  no  complaint  of  that  appropriation. 
They  did  no  more  than  would  be  decreed  to  be  done  by  this 
Court,  or  any  court  of  equity  having  the  disposal  of  the  testator's 
estate.     By  the  release  of  1829,  Bobert  Todd  purchased  all  the 
interest  of  his  brother,  William  Todd  ;  and,  by  other  instruments, 
executed  in  1880,  his  interest  stood  thus :  that,  with  the  excep- 
tion of  the  reversionary  interest  *which  Robert  Todd  had  in       [  •404  ] 
those  sums  which  had  been  invested  in  the  Funds  for  payment 
of  the  annuities,  he  had,  in  consideration  of  a  certain  sum,  and 
further  sums  which  Edmonds  had  lent  him,  assigned  to  Edmonds 
the  whole  of  his  interest  in  his  father's  residuary  estate,  and  also 
the  whole  interest  of  Wilham  Todd,  which  he  had  purchased. 
The  whole  of  the  accounts,  therefore,  had  been  settled,  and  the 
whole  of   the  interest  of  Bobert  and  William  Todd  vested  in 
Edmonds  in  1880.    Matters  remained  so  until  the  year  1838. 
By  an  instrument  executed  in  that  year,  Bobert  Todd,  having 
borrowed  a  sum  of  money  of  Messrs.  Williams,  the  bankers,  for 
aecariiig  to  them  the  repayment  of  that  sum,  assigned  to  them 
the  reversionary  interest  in  the  one-third  part  of  the  annuity 
fund,  to  which  he  had  a  right.     By  another  deed,  executed  soon 
afterwards,  it  appears  that,  conceiving  he  had  still  an  interest 
in  other  parts  of  the  property,  he  assigned  to  Williams  &  Co.  all 
his  interest  in  his  father's  residuary  personal  estate,  upon  trust, 
that  what  money  they  should  receive  should  be  held  for  his 
benefit.     The  next  deed  of  importance  is  executed  in  1884,  to 
which  those  bankers  and  Bobert  Todd  were  parties,  and  also  the 
executors.     By  this  deed  Williams  &   Co.,  at  the  request  of 
Bobert  Todd,  released  to  Edmonds  and  Hughes  that  claim  in 
the  residuary  interest  which  he  had  assigned  to  them;  so  that 
it  appears  that,  for  the  second  and  last  time,  in  May,  1834,  the 
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I'RossER  whole  interest  of  Eobert  and  William  Todd  was  vested  in  the 
EoMONDB.     defendant  Edmonds. 

The  bill  states  miscondact  in  the  executors  in  administering 
the  testator's  estate.  It  charges  imposition  and  misrepresenta- 
tion as  made  to  Todd,  to  induce  him  to  sign  the  release,  and 
settle  that  account.  It  makes  a  case,  which  might  be  a  case 
for  Bobert  Todd  to  file  a  bill  to  call  on  the  executors  to  acquit 
themselves  by  answer  of  the  representations  of  fraud  and  con- 
cealment practised  upon  him.  But  still  he  had  nothing  but  a 
[  •495  ]  naked  right  to  file  a  *bill  in  equity — no  legal  right — no  equitable 
interest,  except  a  reversionary  interest  in  those  sums  of  money, 
out  of  which  the  annuitants  were  paid.  If  he  had  a  right  to  file 
a  bill  at  all,  it  was  a  naked  right  not  clothed  with  any  possession. 

Under  these  circumstances  the  plaintiffs  come  upon  the  stage. 
In  September,  1834,  a  deed  was  executed  by  Bobert  Todd  to  the 
plaintiffs.  (His  Lordship  then  stated  the  deed.)  The  plaintiffs, 
under  colour  of  this  conveyance,  have  filed  the  present  bill,  in 
which  they  call  on  the  executors  to  answer  for  their  proceedings 
in  the  administration  of  the  testator's  estate — by  which  they  seek 
of  the  Court  to  set  aside  the  deeds  of  conveyance  from  Todd  to 
Edmonds — to  annul  the  purchase  by  Edmonds  6f  any  portion  of 
the  real  property  of  the  testator — and  generally  for  an  account ; 
and  they  ground  themselves  on  representations  stated  to  have 
been  falsely  made  to  Bobert  Todd,  to  induce  him  to  enter  into 
these  arrangements.  All  that  is  material  to  the  question  is 
raised  by  the  bill,  to  which  Bobert  Todd  is  made  a  defendant, 
who  had  no  complaint  to  make,  and  who  refused  to  be  a  plaintiff. 

The  defendants,  Edmonds  and  Hughes,  have  demurred  to  the 
bill  on  three  grounds.  One  ground  of  demurrer  is,  that  the 
scheduled  creditors  of  Bobert  Todd  are  not  parties ;  and  another 
is,  that  William  Todd  is  not  a  party.  I  do  not  find  any  case 
from  which  it  appears  that  the  mere  circumstance  of  a  creditor 
being  interested  in  the  administration  of  an  estate,  makes  it 
necessary  that  he  should  be  a  party  to  a  bill  like  the  present. 
The  mere  engagement  by  a  person  to  pay  the  creditors,  if  he  gets 
in  the  fund,  will  not  make  them  parties  to  any  contract  for  their 
payment;  though,  no  doubt,  where  the  creditors  are  parties 
to  and  interested  in  a  contract  of  that  nature,  they  must  be 
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made  parties  to  a  bill  for  carrying  that  contract  into  effect.       prossbb 
Therefore,  the  demurrer  would  be  well  if  confined  to  the  fact  that     edb«)nd8. 
lones  is  not  a  party;  for  he  ^was  a  party  to  the  deed,  and  entered       [  ^496  ] 
into  an  engagement  under  seal  with  the  plaintiffs,  by  which  it 
is  plain  that  they  are  bound.     The  other  creditors  are  named 
in  the  schedule,  but  there  was  no  contract  by  which  they  are 
parties. 

The  omission  to  make  William  Todd  a  party  is  not  a  ground 
for  allowing  the  demurrer.  He  parted  with  his  whole  interest 
to  Robert  Todd,  and  there  is  no  imputation  of  fraud  as  between 
those  two  persons,  and  no  suggestion  that  William  Todd  had 
any  ulterior  interest  whatever.  It  is  not  the  object  of  the  bill 
to  bring  before  the  Court  any  question  as  to  the  money  in  the 
Funds ;  and,  therefore,  any  interest  which  William  Todd  has  in 
that  is  undisturbed.  He  has  no  interest  in  any  question  here. 
He  is,  therefore,  not  a  necessary  party. 

The  remaining  cause  of  demurrer,  namely,  that  the  plaintiffs 
have  no  right  to  equitable  relief,  raises  an  important  and  curious 
question,  which  is  this — whether  or  not  parties  who  either 
become  purchasers  for  a  valuable  consideration,  or  who  take  an 
assignment  in  trust  of  a  mere  naked  right  to  file  a  bill  in  equity, 
shall  be  entitled  to  become  plaintiffs  in  equity  in  respect  of  the 
title  so  acquired.  Now,  in  the  course  of  the  argument,  it  was 
urged  that  an  equitable  as  well  as  a  legal  interest  may  be  the 
subject  of  conveyance,  and  that  the  assignee  of  a  chose  in 
action  may  file  a  bill  in  equity  to  recover  it,  though  he  cannot 
proceed  at  law  for  that  purpose.  But  where  an  equitable  interest 
is  assigned,  it  appears  to  me,  that  in  order  to  give  the  assignee  a 
locus  standi  in  a  court  of  equity,  the  party  assigning  that  right 
must  have  some  substantial  possession,  some  capability  of  personal 
enjoyment,  and  not  a  mere  naked  right  to  overset  a  legal  instru- 
ment. For  instance,  that  a  mortgagor  who  conveys  his  estate  in 
fee  to  a  mortgagee,  has  in  himself  an  equitable  right  to  compel  a 
reconveyance,  when  the  mortgage-money  is  paid,  is  true.  But 
that  is  a  right  reserved  *to  himself  by  the  original  security ;  it  [  '497  ] 
is  a  right  coupled  with  possession  and  receipt  of  rent ;  and  he  is 
protected  so  long  as  the  interest  is  paid ;  and  it  does  not  follow 
that  the  assignee  of  the  mortgage  and  the  mortgagee  may  not 
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PBoseER      adjust  their  rights  without  the  intervention  of  a  court  of  equity. 

Edmonds.  Li  the  present  case,  it  is  impossible  that  the  assignee  can  obtain 
any  benefit  from  his  security,  except  through  the  medium  of  the 
Court.  He  purchases  nothing  but  a  hostile  right  to  bring  parties 
into  a  court  of  equity,  as  defendants  to  a  bill  filed  for  the  purpose 
of  obtaining  the  fruits  of  his  purchase. 

So,  where  a  person  takes  an  assignment  of  a  bond,  he  has  the 
possession ;  and,  though  a  court  of  equity  will  permit  him  to  file 
a  bill  on  the  bond,  it  does  not  follow  that  he  is  obliged  to  go  into 
a  court  of  equity  to  enforce  payment  of  it.  So,  other  cases 
might  be  stated  to  shew,  that  where  equity  recognises  the 
assignment  of  an  equitable  interest,  it  is  such  an  interest  as 
is  recognised  also  by  third  persons,  and  not  merely  by  the  party 
insisting  on  them. 

What  is  this  but  the  purchase  of  a  mere  right  to  recover  ?  It 
is  a  rule — not  of  our  law  alone,  but  of  that  of  all  countries  (i), 
that  the  mere  right  of  purchase  shall  not  give  a  man  a  right  to 
legal  remedies.  The  contrary  doctrine  is  nowhere  tolerated, 
and  is  against  good  policy.  All  our  cases  of  maintenance  and 
champerty  are  founded  on  the  principle  that  no  encouragement 
should  be  given  to  litigation  by  the  introduction  of  parties  to 
enforce  those  rights  which  others  are  not  disposed  to  enforce. 
There  are  many  cases  where  the  acts  charged  may  not  amount 
precisely  to  maintenance  or  champerty,  yet  of  which  upon  general 
principles,  and  by  analogy  to  such  acts,  a  court  of  equity  will 
discourage  the  practice.  Mr.  Girdlestone  was  so  obliging  as  to 
furnish  me  with  a  case,  that  of  Wood  v.  Donnes  (2),  in  which  it 

[  *^98  ]  appears  to  me  that  *the  principle  laid  down  by  Lord  Eldon  goes 
the  full  length  of  supporting  the  judgment  of  allowing  this 
demurrer.  That  was  a  bill  filed  to  set  aside  certain  conveyances, 
which  it  was  alleged  were  obtained  by  the  defendant,  in  conse- 
quence of  his  situation  of  solicitor  to  the  plaintiffs,  the  estate 
comprised  in  the  conveyance  not  being  in  their  possession  at  the 
time,  but  subject  to  litigation.  Lord  Eldon,  in  decreeing  relief, 
adopted  not  only  the  ground  that  the  party  was  the  solicitor  of 
the  plaintiffs,  but  that  the  transaction  was  contrary  to  good 

(l).See  Voet.  Comm.  ad  Pandect.  (2)  11  11.  K.  100  (18  Ves.  120). 

Lib.  41,  tit.  1,  sect.  38. 
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policy.     He  said — **  The  objection,  therefore,  is  not  merely  that      Piiossbr 
wUich  flows  out  of  the  relation  of  attorney  and  client,  but  upon     Edmonds. 
the  fact  that  this  ^as  the  purchase  of  a  title  in  litigation,  with 
reference  to  the  law  of  maintenance  and  champerty; "  and  he 
accordingly  decreed  the  conveyance  to  be  set  aside,  on  the 
ground  of  litigated  title. 

Here  the  proceeding  is  the  converse  of  that  in  Wood  v.  Downes. 
It  is  not  to  set  aside  the  conveyance  in  question,  but  to  establish 
it.  The  principle  is  the  same  in  both  cases ;  for  if,  under  the 
present  circumstances,  Robert  Todd  had  filed  his  bill ,  against 
the  plaintiffs,  I  should  have  declared  it  to  be  a  void  deed,  and 
should  have  ordered  it  to  be  set  aside.  Upon  the  same  facts, 
therefore,  I  ought  to  refuse  to  establish  the  deed  in  their  favour. 

Bat  the  case  does  not  rest  here.  There  is  a  short  but  useful 
statute^  which  it  is  proper  to  refer  to,  that  of  the  82  of  Hen.  VIH. 
c  9,  which  is  a  legislative  rule  on  the  subject,  and  consistent 
with  general  policy  and  the  principles  of  courts  of  law  and  equity. 
Under  that  statute,  if  the  person  who  parts  with  his  title  has  not 
been  in  actual  possession  of  the  land  within  a  year  before  the 
sale,  he,  as  well  as  the  buyer,  is  liable  to  the  penal  consequences 
of  the  act.  I  do  not  say  that  that  is  precisely  the  case  here, 
l>ecaase  the  conveyance  purports  to  contain  an  ulterior  trust  for 
the  party  assigning,  and,  therefore,  an  action  "^could  not  be  [  *499  ] 
brought  against  him  on  the  statute.  At  the  same  time,  it  is 
to  be  observed,  that,  from  many  cases  in  Anderson  and  Coke,  it 
appears  that  courts  of  common  law  are  favourable  to  actions  on 
the  statute,  considering  them  to  be  highly  beneficial,  and  not 
without  good  cause  to  be  restrained. 

It  has  been  the  opinion  of  some  learned  persons,  that  the  old 
rule  of  law  that  a  chose  in  action  is  not  assignable,  was  founded 
on  the  principle  of  the  law  not  permitting  a  sale  of  a  right  to 
litigate.  That  ophiion  is  to  be  met  with  in  Sir  William  Black- 
stone  and  the  earlier  reporters.  Courts  of  equity,  it  is  true, 
have  relaxed  that  rule,  but  only  in  the  cases  which  I  have 
mentioned,  where  something  more  than  a  mere  right  to  litigate 
has  been  assigned.  Where  a  valuable  consideration  has  passed, 
and  the  party  is  put  in  possession  of  that  which  he  might  acquire 
without  litigation,  there  courts  of  equity  will  allow  the  assignee 


336  1835.     EX.  EQ.     1  YOUNGE  &  COLL.  499—500.      [r.b. 

pbosseb      to  stand   in  the  right  of  assignor.      This  is  not  that  case. 

Edmonds.     Bobert  Todd,  when  he  assigned,  was  in  possession  of  nothing  but 

a  mere  naked  right.     He  could  obtain  nothing  without  filing  a 

bill.     No  case  can  be  found  which  decides  that  such  a  right  can 

be  the  subject  of  assignment,  either  at  law  or  in  equity. 

The  case  itself  is  a  strong  illustration  of  the  doctrine,  that  to 
encourage  such  transactions  as  the  present  is  contrary  to  good 
policy.  I  do  not  know  who  the  plaintiffs  are ;  possibly  they  are 
attornies.  Suppose,  then,  that  this  party  having  an  interest 
under  this  will,  and  having  settled  all  his  rights,  assigns  all  his 
interest  for  a  valuable  consideration ;  if  he  be  at  liberty  after- 
wards, by  another  assignment,  to  create  a  new  trustee  for 
himself,  and  can  give  the  trustee  a  right  to  bring  the  matter 
into  litigation,  if  that  trustee  is  an  attorney,  and  the  court  of 
equity  entertains  the  suit,  what  is  the  result?  That  all  the 
funds  must  be  brought  into  Court;  and,  as  he  stands  in  the 
situation  of  trustee,  all  the  expense  of  litigation  must  be  paid 

[  *500  ]  out  of  the  fund ;  *so  that  he  receives  an  advantage  out  of  the 
litigation  itself.  This  is  not  the  policy  of  the  law,  and  yet  if 
this  assignment  be  good  as  regards  the  plaintiffs,  so  as  to  enable 
them  to  administer  the  fund  over  again,  it  is  equally  good  if  the 
trustee  happens  to  be  an  attorney. 

Upon  these  principles  it  appears  to  me,  that  this  is  a  case 
of  a  purchase  of  a  litigated  title.  Many  cases  are  to  be  found  to 
the  effect,  that  where  the  title  actually  is  in  litigation,  an  agree- 
ment to  divide  the  subject  of  dispute  is  not  available  in  equity. 
But  the  policy  of  the  law  is  not  confined  to  those  cases  only. 

Demurrer  allowed. 


1835.  BEOOKS  V.  MacDONNELL(I). 

•^'!!!!^-  (lY.&C.  500-518.) 

t  ^^  J  An  insurance  was  effected  on  goods  on  board  a  ship  consigned  to 

Buenos  Ayres.  The  ship,  with  the  cargo,  was  captured  by  the  Brazilian 
Government,  and  condemned  for  an  attempted  breach  of  blockade. 
Notice  of  the  capture  was  given  by  the  insured  to  the  underwriters, 
and  an  offer  was  made  by  the  insured  to  abandon.  The  underwriters 
declined  the  offer  of  abandonment ;  and,  after  some  negotiation,  it  was 

(1)  Cp.  liumand  v.  Rodocanachi  (1882)  7  App.  Cas.  333,  51  L.  J.  a  B. 
548,  47  L.  T.  277. 
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arranged,  tliat  on  payment  by  the  underwriters  of  35/.  per  cent,  on  the 
sum  insured,  the  policy  should  be  delivered  up  to  be  cancelled.  This 
per-centag<e  was  accordingly  paid,  and  the  policy  cancelled.  Some  years 
afterwards,  in  pursuance  of  a  convention  between  Great  Britain  and  the 
Brazilian  Government,  the  goods  were  ordered  by  the  latter  Government 
to  be  restored  to  the  owners,  and  compensation  made.  A  claim  was 
made  by  the  underwriters  to  the  whole  or  a  part  of  the  sum  awarded  for 
oompenaation ;  but  held,  that  the  underwriters  having  declined  the  offer 
of  abandonment,  the  payment  of  the  3d/.  per  cent,  was  a  compromise  of 
their  liability  under  the  policy,  and  that  they  were  not  entitled  to  any 
portion  of  the  simi  awarded  for  compensation. 

In  the  year  1826,  the  plaintiff  carried  on  the  business  of  a 
merchant,  in  partnership  with  Henry  Butterworth,  of  Manchester, 
under  the  firm  of  Butterworth  and  Brooks.  Henry  Butterworth 
died  in  May,  1830,  and  on  his  death  all  his  interest  in  the 
partnership  property  and  effects,  including  the  subject  of  this 
suit,  became  vested  in  the  plaintiff. 

In  April,  1826,  the  plaintiff  and  Henry  Butterworth,  as  such 
partners,  shipped  thirty- six  bales  of  printed  cottons  *on  board  a 
ship  called  the  Atlantic,  bound  from  Liverpool  to  Buenos  Ay  res, 
the  invoice  value  of  which  goods  was  1,9152.  10«. 

On  the  13th  of  May,  1826,  the  plaintiff  and  his  late  partner 
effected  an  insurance  with  the  defendant  John  MacDonnell,  as 
the  agent  for  and  on  behalf  of  the  Patriotic  Assurance  Company 
of  Ireland,  on  the  thirty-six  bales  of  cotton;  and  John 
MacDonnell,  as  such  agent,  signed  a  policy  of  insurance,  dated 
the  13th  of  May,  1826,  by  which  the  goods,  therein  described 

as  thirty-six  bales  of  printed  cotton,  marked  ^y  ,  were  insured 

by  the  Company  from  Liverpool  to  Buenos  Ayres  for  1,440Z., 
each  bale  being  for  that  purpose  valued  at  402.,  to  pay  average 
on  each  package  separately;  and  a  premium  of  32.  per  cent. 
on  the  sum  insured  was  paid  to  MacDonnell  as  the  agent  of 
the  Company. 

On  the  1st  of  May,  1826,  the  Atlantic  sailed  from  Liverpool  on 
her  voyage  to  Buenos  Ayres,  and  in  the  course  of  such  voyage, 
and  for  an  alleged  attempted  breach  of  a  blockade  which  the 
Brazilian  Government  had  declared  against  the  port  of  Buenos 
Ayres,  was  captured  by  the  forces  of  the  Brazilian  Government, 
and  taken  into  the  port  of  Bio  de  Janeiro,  where  the  ship,  and 
all  the  cargo  on  board,  including  the  thirty-six  bales  of  cotton 
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belonging  to  the  plaintiff  and  his  partner,  were  condemned. 
Many  other  ships  of  this  country,  and  their  cargoes,  were  about 
the  same  time  seized  and  condemned  in  like  manner. 

Shortly  after  the  intelligence  of  the  capture  of  the  Atlantic  and 
her  cargo  was  received  in  England,  the  plaintiff  and  his  partner 
applied  to  MacDonnell,  as  the  agent  of  the  Patriotic  Assurance 
Company,  for  payment  of  the  1,440Z.  as  for  a  total  loss,  and 
at  the  same  time  offered  to  abandon  their  interest  in  the  goods. 
In  answer  to  such  application,  the  defendant,  MacDonnell,  wrote 
to  the  agents  of  the  plaintiff  and  his  partner  a  letter  *dated  the 
18th  of  October,  1826,  to  the  following  effect:  "Gentlemen, — I 
am  favoured  with  yours  of  the  12th  instant,  announcing  your 
wish  to  abandon  your  interest  in  the  Atlantk,  Scott,  from 
Liverpool  to  Buenos  Ayres.  In  reply,  I  beg  to  acquaint  you, 
that,  on  behalf  of  the  Company,  I  decline  to  accept  of  this 
abandonment.  John  MacDonnell,  the  Company's  agent  in 
London."  After  some  negotiation,  and  in  July,  1828,  the 
defendant  MacDonnell,  on  behalf  of  the  Company,  agreed  to 
allow  35/.  per  cent,  on  the  1,440/.  for  all  contingencies,  on  con- 
dition that  the  policy  should  be  cancelled,  and  MacDonnell 
accordingly  paid  the  plaintiff  and  his  partner  504/.,  being  the 
amount  of  such  per-centage  ;  and  thereupon  the  plaintiff  and  his 
partner  delivered  up  the  policy  to  MacDonnell,  and  a  memo- 
randum was  at  the  same  time  indorsed  thereon  by  MacDonnell, 
in  the  following  words,  viz. :  "  Settled,  a  loss  by  compromise,  at 
35/.  per  cent.,  being  in  full  for  all  claims  hereon,  and  cancelled 
this  policy.  504/.,  London,  21st  July,  1828.*'  The  plaintiff  and 
his  partner,  subsequently,  together  with  other  persons,  caused 
representations  to  be  made  to  the  Brazilian  Government  of  the 
losses  they  had  sustained  by  the  aforesaid  captures  ;  and  in  the 
commencement  of  the  year  1829,  the  Brazilian  Government 
undertook  to  liquidate  the  claims  of  his  Britannic  Majesty's 
subjects  in  respect  of  such  losses;  and  [commissioners  were 
appointed  for  that  purpose] . 

The  plaintiff  and  his  partner  forwarded  their  claims,  which 
were  duly  made,  to  the  commissioners  at  Bio  [de  Janeiro,  who, 
on  the  17  th  day  of  May,  1888,  awarded  them  the  release  of  their 
goods  detained  as  aforesaid,  and  also  a  sum  of  1,488/.  8«.  4^/.  for 
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compensation  for  the  aforesaid  losses.  During  the  time  the 
plsdntiff  and  his  partner  were  substantiating  their  claims  before 
the  commissioners,  the  Patriotic  Assurance  Company  sent  out  a 
claim  to  the  Brazilian  Government  for  a  proportion  of  the 
indemnity  claimed  by  the  plaintiff  and  his  partner  ;  but  neither 
the  Brazilian  Government  nor  the  commissioners  decided  as 
between  the  plaintiff  and  his  partner  on  the  one  hand,  and  the 
insurance  company  on  the  other,  but  left  the  question  as  between 
them  to  be  determined  in  this  country ;  and  thereupon  it  was 
agreed  between  the  plaintiff  and  his  partner  on  the  one  side,  and 
the  Company  on  the  other,  that  the  sum  of  l,488i.  88.  4d.  for  the 
loss  should  be  transmitted  by  the  commissioners  to  the  defen- 
dants, Messrs.  Percival  &  Co.,  the  bankers,  to  be  received  and 
retained  by  them  for  the  benefit  of  the  persons  entitled  thereto  ; 
and  the  same  was  accordingly,  in  or  about  the  month  of 
January,  18B4,  transmitted  to  them,  with  a  direction  to  hold  the 
money  in  the  joint  names  of  Mr.  Charles  Moss,  as  agent  for 
Messrs.  Butterworth  and  Brooks,  of  Manchester,  and  Mr. 
MacDonnell,  as  representing  the  Patriotic  Insurance  Company, 
until  the  parties  agreed  as  to  the  appropriation  of  it. 

The  bill  was  filed  by  William  Brooks,  as  the  surviving  partner 
of  Henry  Butterworth,  against  MacDonnell  as  the  agent  of  the 
Patriotic  Insurance  Company ;  William  Bobinson,  the  secretary 
of  the  Company;  and  against  *Messrs.  Percival  &  Co.,  the 
bankers,  to  whom  the  compensation  had  been  remitted  by  the 
Brazilian  commissioners,  on  account  of  the  parties  entitled. 

The  bill,  after  stating  the  facts,  charged  that  MacDonnell  and 
Bobinson,  as  the  agent  and  secretary  of  the  Patriotic  Assm*ance 
Company,  respectively  claimed  some  interest  in  the  money 
awarded,  and  insisted  that  they  were  entitled  to  have  either  the 
whole  or  a  part  thereof  paid  to  them.  The  bill  prayed  a  declara- 
tion to  whom  the  1,4882.  Ss.  4i.  belonged,  and  that  the  defen- 
dants, the  bankers,  might  be  decreed  to  pay  it  to  the  plaintiff, 
and  be  restrained  from  paying  it  to  the  defendant  MacDonnell, 
or  any  other  person. 

The  answers  did  not  dispute  the  accuracy  of  the  general  state- 
ments contained  in  the  bill.  The  defendant  MacDonnell, 
however,  submitted  that  he  was  the  mere  agent  of  the  Company 
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in  this  country,  and  had  no  interest  in  the  matter  in  question, 
except  as  such  agent,  and  that  he  ought  not  to  have  been  made 
a  party  to  the  suit.  The  defendant  Robinson,  as  the  secretary 
to  the  Company,  submitted,  on  behalf  of  the  Company,  that,  if 
not  entitled  to  the  whole  of  the  1,488Z.  %».  4d.,  the  Company  was 
at  least  entitled  to  be  repaid  the  5042. ,  the  amount  of  the  85Z.  per 
cent.,  paid  by  the  Company  according  to  the  arrangement  with 
the  plaintiff  and  his  partner. 

The  money  was  paid  into  Court  by  the  defendants,  the 
bankers,  pursuant  to  an  order  for  that  purpose,  and  was  invested 
in  Bank  Annuities. 

The  cause  now  came  on  for  hearing  on  admissions. 

Mi\  Simpkinaon  and  Mr.  Stinton,  for  the  plaintiff : 

The  clear  effect  of  the  arrangement  of  21st  July,  1828,  was 
this :  the  assured  agreed  to  accept  S5L  per  cent,  in  lieu  of  all 
claims,  and  agreed  to  release  the  Company.  The  Company  were 
released  from  all  liability  in  respect  of  the  goods,  on  payment  of 
this  money.  They  could  have  no  ^interest  in  the  goods ;  and, 
on  the  other  hand,  the  plaintiff  and  his  partner  could  have  no 
further  claim  on  the  Company. 

It  is  quite  immaterial  whether  the  plaintiff  had  a  right  to 
abandon  or  not,  because  the  offer  to  abandon  was  rejected  by  the 
Company.  The  dealing  between  the  parties  was  totally  different 
to  the  case  of  an  abandonment.  *  *  The  present  case  is 
governed  in  principle  by  Blaanwpot  v.  Da  Co8ta(i),  in  which 
satisfaction  having  been  made  under  a  commission  for  distribution 
of  prizes  to  the  insured,  such  of  the  insurers  as  had  paid  were 
held  entitled  to  restitution,  but  not  those  who  had  compounded 
and  renounced  salvage.  The  arrangement  in  this  case  amounted 
to  a  compounding  of  the  liability  of  the  Patriotic  Assurance 
Company,  and  to  a  renunciation  of  any  right  to  salvage.     *     *    * 

Mr.  Maule   and  Mr.  Griffith  Richards^  for  the  defendants 
MacDonnell  and  Bobinson  : 

The  total  proceeds  are  2,5522.,  on  an  advance  admitted 
originally  to  be  of  the  value  of  1,440/. 

(1)  1  Eden,  130. 
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(Thb    Lord   Chief  Baron  : 
influence  my  decision.) 


The  question  of  value  cannot 


It  will  appear  by  the  *policy  that  it  was  a  valued  policy.  There 
is  no  statement  as  to  the  price  actually  paid ;  nothing  more  than 
that  the  price  is  the  invoice  price. 

(The  Lobd  Chief  Baron  :  Suppose  in  this  case  the  claim  had 
Sailed,  and  the  commissioners  had  not  awarded  anything,  and 
ihe  goods  had  been  lost,  would  your  client  have  been  liable  to 
pay  any  thing  more  ?) 

We  are  in  the  situation  of  persons  who  have  paid  as  for  a 
total  loss. 

(Thb  Lord  Chief  Baron  :  In  cases  of  total  loss,  the  insurers 
are  entitled  to  the  salvage,  paying  the  charges  and  expenses,  but 
not  in  the  case  of  partial  losses.) 

*  *  The  arrangement  amounted  to  nothing  more  than  an 
agreement  to  put  an  end  to  the  policy.  When  a  total  loss 
occors,  and  is  satisfied  by  payment,  the  policy  is  always  delivered 
np  to  be  cancelled ;  but  that  does  not  interfere  with  the  right  of 
the  underwriter  to  say  to  the  insured,  you  are  a  trustee  for  me  of 
the  surplus  received  aliunde.  *  *  The  plaintiff,  in  the  present 
case,  having  received  852.  per  cent.,  ought  to  be  treated  as  a 
trustee  for  the  underwriters,  if  not  of  the  whole  sum  awarded,  at 
least  to  the  extent  of  the  35Z.  per  cent.  *  *  If  there  be  nothing 
in  the  documents,  which  there  is  not,  to  deprive  the  underwriters 
of  salvage,  and  to  give  it  to  the  assured,  then,  according  to  the 
rules  of  law,  the  underwriters  are  entitled  to  it.     *     *     * 

Mr.  Koe,  for  the  defendants,  the  bankers. 

The  Lord  Chief  Baron  (without  hearing  the  reply) : 

Upon  fuU  consideration,  I  entertain  no  doubt  whatever  about 
the  case.  I  certainly  did  entertain  some  doubt  at  one  time,  but 
that  doubt  was  entirely  removed  in  the  course  of  the  argument ; 
and  I  will  not,  therefore,  take  any  time  to  consider  of  this  case, 
but  will  dispose  of  it  at  once.  I  do  not,  in  any  manner,  dispute 
any  of  the  general  principles  laid  down  in  the  course  of  the 
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argument  on  the  part  of  the  defendants  in  this  case.  A  policy 
of  assurance  is  clearly  only  an  instrument  of  indemnity.  As  a 
general  rule,  it  cannot  be  carried  further.  It  is  a  rule,  also, 
that  in  all  cases  of  total  *loss,  salvage  belongs  to  the  under- 
writer, and  he  pays  all  the  expenses.  It  is  also  clear,  that 
whenever  the  underwriter  adjusts  a  partial  loss,  he  still 
remains  liable  on  the  policy,  and  may  go  on  paying  partial 
losses  exceeding  in  the  whole  cent,  per  cent.,  and  may  ultimately 
have  to  pay  a  total  loss  of  cent,  per  cent.  Such  a  case  is  possible. 
The  question  is,  what  is  the  meaning  of  the  contract  in  this  case  ? 
To  enable  me  to  resolve  this,  I  must  endeavour  to  judge  what 
was  the  intention  of  the  parties.  Looking  at  the  facts  stated  on 
both  sides,  I  can  feel  no  doubt  that  the  assured  were  entitled  to 
some  compensation.  No  doubt  is  suggested  as  to  their  right  to 
bring  an  action  immediately  after  the  loss  was  ascertained  ;  but 
whether  they  should  at  that  time  bring  an  action  or  wait  the 
possible  restoration  of  the  goods  seems  to  have  been  matter  of 
doubt.  It  has  been  contended  on  the  one  side,  that  I  should 
treat  this  as  a  case  of  a  total  loss,  and  that  the  35Z.  per  cent, 
paid  by  the  underwriters  must  be  considered  as  a  payment  by 
them  in  respect  of  a  composition,  that  is,  as  if  they  had  paid 
lOOZ.  per  cent.  The  necessary  consequence  of  this  would  be, 
that  the  underwriters  would  be  entitled  to  the  whole  of  the 
money,  deducting  the  expenses  of  recovering  it.  The  first 
question  is,  can  I  bring  the  case  to  that  ?  I  think  I  cannot : 
because  I  find  that  when  an  abandonment  was  proposed  by  the 
insured,  the  underwriters  rejected  it.  It  is  quite  clear  that  they 
then  considered  that  they  might  affect  their  interest,  if  they 
accepted  the  abandonment.  They  must  have  had  some  reason 
for  refusing  it ;  and  it  is  not  disputed  that  they  did  reject  it.  I 
cannot  now  treat  it  as  if  one  party  had  insisted  on  a  total  loss, 
and  the  other  had  denied  it,  and  had  contended  that  it  was  a 
partial  loss  only.  In  such  a  state  of  circumstances  the  parties 
would  probably  meet,  and  the  underwriters  would  say — ^taking 
this  as  a  partial  loss,  we  are  willing  to  pay  all  expenses,  and  to 
furnish  you  with  the  means  of  recovering  the  goods ;  or  if  you 
will  relinquish  all  claim  on  us,  we  will  pay  you  36Z.  per  cent. 
*One  reason  why  this  cannot,  as  it  appears  to  me,  be  treated  as 
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a  case  of  total  loss  is,  that  there  is  no  apparent  reason  why  they 
should  not  have  been  entitled  to  receive  lOOZ.  per  cent.,  and 
there  is  no  evidence  for  what  reason  they  consented  to  take 
less.  In  the  absence  of  any  distinct  evidence  upon  the  subject, 
I  think  I  cannot  consider  it  as  a  case  of  total  loss.  The 
next  question  is,  how  are  we  to  treat  it  as  a  case  of  partial 
loss?  In  ordinary  cases,  the  underwriter  and  broker  estimate 
partial  loss  at  so  much  per  cent.,  which  is  paid,  and  the  policy 
remains  as  before,  and  is  not  in  any  manner  cancelled.  I  have 
been  a  good  deal  struck  by  the  argument  that  the  policy  being 
only  a  contract  of  indemnity,  if  a  partial  loss  be  incurred,  and 
is  paid  for,  and  the  insured  gets  indemnified  aliunde,  the  under- 
writer is  entitled  to  restitution  ;  and  it  occurred  to  me,  whether 
it  was  not  probable,  in  the  present  case,  that  the  underwriters 
had  calculated  the  expense  which  might  be  incurred  in  an 
attempt  to  recover  the  goods,  and  had  paid  the  S5L  per  cent, 
in  respect  of  that  expense.  The  result  of  that  would  be,  that 
whatever  might  be  the  expense  incurred,  would  be  answered  by 
the  35/.  per  cent. ;  but  if  not  incurred,  would  have  come  back 
in  reduction  of  the  1001.  per  cent.  Another  result  would  have 
been,  that  if  the  insured  had  recovered  the  goods,  and  the  35/. 
per  cent,  besides  for  expenses,  the  underwriters  would  have  said, 
as  you  have  recovered  the  goods  and  the  expenses,  pay  us  back 
our  35/.  per  cent.  And  in  this  case,  if  this  had  been  a  mere 
naked  settlement  of  a  partial  loss,  I  should  have  thought  the 
expenses  had  been  incurred  for  the  benefit  of  the  underwriters. 
But  I  cannot  treat  this  as  a  mere  naked  partial  loss,  in  which, 
without  going  into  particulars,  a  given  sum  is  taken  for  a  partial 
loss  ;  for  it  would  not  be  consistent  with  the  terms  of  the  policy, 
because  the  underwriter  adjusts  a  partial  loss,  on  the  ground 
that  he  continues  liable  to  other  partial  losses,  and  also  to  the 
entire  loss.  Jn  the  present  case,  it  is  clear,  that  the  loss  must 
have  been  treated  *as  a  partial  loss ;  and  that  the  underwriters, 
by  paying  the  S5Z.  per  cent.,  purchased  an  exoneration  from  all 
further  liability  in  respect  of  loss.  It  cannot  be  doubted,  that 
if  the  goods  had  been  restored  shortly  after  the  arrangement 
took  place,  and  the  ship  containing  them  had  been  afterwards 
lost,  the  assured  could  not  have  recovered  on  the  policy.     It  is 
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quite  clear  that  neither  party  contemplated  the  settling  of  a  total 
loss.  I  mast  consider  that  they  intended  to  effect  an  arrange- 
ment by  which  the  underwriters,  representing  to  the  assured 
that  there  was  fair  ground  for  expecting  that  their  goods  would 
ultimately  be  returned,  though  some  loss  might  be  incurred  by 
the  delay  in  the  sale,  said,  take  351.  per  cent,  from  us,  and 
absolve  us  from  all  further  claims ;  and  we,  on  the  other  hand, 
will  in  like  manner  release  you  from  all  further  demands.  I  so 
interpret  the  contract;  and  it  appears  to  me  that  no  other 
reasonable  construction  can  be  put  upon  it  consistently  with  the 
conduct  of  the  parties.  How  can  I  possibly  assume  that  the 
assured  would  be  so  absurd  as  to  give  up  1001.  per  cent,  for  351. 
per  cent.,  when  the  full  demand  was  not  in  any  jeopardy  ?  Or  that 
the  underwriters  would  be  absolved  from  a  loss  total  or  partial, 
without  paying  some  consideration  for  it  ?  I  consider  that  the 
underwriters  in  effect  said,  we  consider  this  as  a  partial,  and  not 
a  total  loss.  If  you  will  also  treat  it  as  such,  and  will  discharge 
us  from  all  future  liability,  by  putting  an  end  to  the  policy,  we 
will  give  you  a  liberal  compensation. 

It  has  been  said  that  the  cancelling  of  the  policy  does  not 
defeat  the  right  of  the  underwriters  to  salvage.  This,  however, 
means  nothing  more  than  that  when  a  total  loss  is  adjusted,  and 
the  policy  is  delivered  up,  the  underwriters  are  entitled  to  salvage, 
paying  the  expenses.  But  the  contract  is  put  an  end  to,  by  the 
payment  by  the  underwriters  of  the  cent,  per  cent.  But  it  is 
entirely  different  in  the  case  of  a  partial  loss.  If  I  could  consider 
this  as  a  case  of  a  total  loss,  then  the  underwriters  would  be 
^entitled  to  the  whole  of  the  money.  I  cannot,  however,  consider 
it  as  a  total  loss,  for  the  reasons  I  have  already  stated. 

Considering  this,  therefore,  as  I  am  obliged  to  do,  as  a  contract 
by  which  the  assured  gives  up  all  claim  on  the  underwriters  for 
961.  per  cent.,  and  which  the  underwriters  accordingly  pay,  I  am 
of  opinion  that  the  underwriters  cannot  establish  a  claim  to  any 
part  of  the  fund  in  Court.  I  am  inclined  to  think  that  the 
underwriters  in  this  case  are  more  excusable  than  they  are 
supposed  to  be  in  some  other  cases  in  the  courts  of  law.  I  think 
that,  under  the  circumstances  of  this  case,  there  should  not  be 
any  costs  on  either  side. 
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WILMOT   AND    Others   v.   The    COEPOEATION    op     ^^^^^ 
COVENTEY(l).  i^' 

(1  Y.  &  C.  618—525.)  [  518  ] 

A  court  of  equity  will  not  compel  a  corporation  to  execute  a  legal 
ofisuranoe  of  corporate  property  in  pursuance  of  a  contract  not  under 
seal,  unless  valuable  consideration  for  the  contract  be  expressly  proved, 
or  evidence  be  given  of  acts  done  or  omitted  by  the  contracting  party, 
on  the  faith  of  the  expressed  legal  assurance. 

Before  the  passing  of  the  late  Act  for  the  regulating  muni- 
cipal corporations  (2),  the  affairs  of  the  corporation  of  Coventry 
-were  conducted  by  certain  members  of  their  body  called  the 
council,  who  held  monthly  meetings  at  the  Guildhall.  At  these 
meetings,  orders,  called  orders  in  council,  were  made,  relative  to 
the  matters  discussed  before  them ;  and  entries  of  such  orders 
were  made  in  the  books  of  the  corporation ;  which  entries,  when 
they  concerned  the  disposal  of  property,  were  in  fact  the  instruc- 
tions from  which  legal  assurances  were  prepared  by  the  town  clerk. 

In  the  year  1802,  Mr.  Inge  being  then  the  town  clerk,  che 
following  entry  was  made  in  the  minute  book :  '*  8rd  August, 
1802.  Before  John  MuUis,  Esqr.,  Mayor,  &c.,  (Here  followed 
the  names  of  several  aldermen,  and  amongst  them  Alderman 
Williamson.)  Whereas  Alderman  Williamson  did,  on  the  first 
day  of  January  now  last  past,  ^advance  and  lend  to  this  cor-  [  *5i9  ] 
poration  at  interest,  after  the  rate  of  51.  per  cent,  the  sum  of 
500/.,  and  for  which  no  security  hath  yet  been  given  to  him  :  It  is 
therefore  now  ordered  and  agreed,  that  Alderman  Williamson 
shall  have  a  mortgage  security  for  the  same  5002.,  upon  Eeresley 
tithes.  And  it  is  further  ordered,  that  Inge  and  Carter  do 
forthwith  prepare  such  mortgage." 

From  entries  made  in  the  books  of  the  treasurer  of  the 
corporation,  it  appeared,  that  interest  upon  the  sum  of  5001.  had 
been  paid  by  the  corporation  to  Alderman  Williamson,  from 
1802  till  1815;  the  last  entry  being  made  in  January,  1816, 
for  the  interest  due  the  preceding  Michaelmas. 

In   1816,   Alderman    Williamson   died,   having  by  his   will 

(1)  Cp.  Mayor  of  Kidderminster  ▼.       Crew,  '93,  3  Ch.  535. 
Hardwick  (1873)  L.  E.  9  Ex.  13,43  (2)  5  &  6  Will.  IV.  c.  76.     [Eep. 

L.  J.  Ex.  9 ;    Maijor  of  Oxford  v.       45  &  4(>  Vict.  c.  50,  8.  5.] 
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WiLMOT  appointed  the  plaintiffs  his  executors  f  who  now  brought  their 
The  Cob-  bill,  insisting  that  the  entry  so  made  in  the  minute  book  was^ 
^CovSjtky*^  in  fact,  an  agreement  by  the  corporation  to  mortgage  the  tithes, 
of  Keresley,  in  consideration  of  the  sum  of  5001.  lent  to  them  by 
the  testator ;  alleging  also,  that  a  large  sum  for  principal  and 
interest  remained  due  to  them  on  that  security  :  and  praying  for 
an  account  and  payment  thereof,  or  that  the  corporation  might 
be  advised  to  convey  and  assure  to  them  the  tithes  of  Keresley, 
absolutely  freed  and  discharged  of  all  right  of  redemption  therein,, 
and  might  deliver  up  to  them  all  deeds,  &c.,  relating  thereto. 

The  defendants,  by  their  answer,  stated,  that  they  did  not 
believe,  that  Alderman  Williamson  had  ever  lent  500Z.,  or  any 
other  sum,  to  the  corporation  for  their  own  use ;  but  they 
believed,  that,  being  a  very  influential  man,  he  in  the  year  1802 
advanced  500/.  for  election  purposes,  which  advance  he  pre- 
vailed upon  the  corporation  to  enter  into  their  books.  That 
Williamson  was  from  October,  1801,  to  February,  1803,  one  of  the 
auditors  of  accounts  of  the  receiver  and  treasurer  of  the  corpora- 
tion ;  and  yet  such  advance  did  not  appear  to  have  been  entered  in 
[  •520  ]  any  *of  the  accounts.  That  though  interest  appeared  to  have  been 
paid  upon  that  sum,  yet  the  first  payment  was  in  May,  1803,  and 
then  only  for  eight  months  previous  to  the  25th  of  March,  in  that 
year.  That  no  interest  appeared  to  have  been  paid  after  January,. 
1816,  though  Williamson  did  not  die  till  the  October  following. 

Mr.  Temple,  and  Mr.  Elmsley,  for  the  plaintiffs  : 

Though  at  law  a  corporation  is  not  bound  except  by  seal,  that 
is  not  so  in  equity:  Ma7*8hall  v.  Corporation  of  Qiieenhormifjh  (i). 

(Alderson,  B.  :  There  the  Vice-Chancellor  said  he  was 
inclined  to  think,  that  a  corporation  might  be  compelled  to  make 
a  legal  grant  of  their  property  in  pursuance  of  a  regular 
corporate  resolution,  if  upon  the  faith  of  that  resolution 
expenditure  had  been  incurred.  Here  no  exx^enditure  has 
been  incurred  in  pursuance  of  the  resolution.) 

There  are  many  okher  things  besides  expenditure,  which  if  done 

or  suffered  by  Williamson  in  pursuance  of  the  agreement  would 

(1)  24  R.  E.  220  (1  Sim.  &  St.  520). 
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be  sufficient  to  raise  a  consideration ;  as,  for  instance,  a  right  com-  Wilmot 
promised.  Here  there  was  an  agreement  for  a  future  mortgage ;  the  cor- 
and  Williamson,  in  consideration  of  that  agreement,  forbore  to  sue 
the  parties,  though  in  fact  they  were  personally  liable.  Besides,  the 
resolution  amounts  to  a  distinct  admission  by  one  party,  that  the 
other  had  done  every  thing  he  had  to  do,  and  that  the  admitting 
party  would  carry  into  execution  all  that  was  legally  required  to 
be  done,  to  complete  the  contract.  Though  no  further  sum  was 
advanced  after  the  agreement,  interest  was  regularly  paid. 

Mr.  Simpkinson  and  Mr.  Koe,  for  the  defendants : 

*  *     This  is  a  mere  nvdum  pactum,  to  grant  a  security  to        [  621  ] 
a  person,  who  has  advanced  his  money  without  any  security 

at  all.  How  then  is  this  corporation  benefited,  or  how  bound  by 
an  entry  such  as  this,  which  has  been  made  without  any  con- 
sideration ?  Besides,  it  is  admitted,  that,  at  law,  a  corporation 
will  not  be  bound  by  any  agreement  not  under  seal  relating  to 
the  corporate  property.  The  general  rule  in  equity  is  the  same : 
Taylor  v.  Didicich  College  {i),  Winne  y.  Bainpton{2).  The  case 
which  has  been  cited,  notwithstanding  the  obiter  dictum  of  the 
Vice-Chancellor,  is  not  diflferent  from  the  others  in  principle. 

Mr.  7'emple,  in  reply : 

*  *     A  man  would  not  lend  the  money  without  a  stipulation       [  522  ] 
for  its  repayment ;  and  if  a  corporation  are  not  bound  by  a  loan 

of  money,  qua  loan,  the  inference  is,  that,  at  the  time  of  the 

original  advance,  there  was  an  *agreement  to  grant  a  mortgage.       [  •szs  ] 

That  being  so,  the  entry  completes  the  agreement;  for,  after 

reciting  the  loan  by  Alderman  Williamson  of  the  500/.,  and  that 

"no  security  hath  yet  been  given  to  him,"  it  directs  that  "he 

shall  have  a  mortgage  security  for  the  same." 

Alderson,  B.  :  [after  referring  to  the  dictum  of  Sir  John  Leach        Dee.  3. 
in   Marshall  v.   The  Corporation  of  Queenborotigh  (s) ,  and 
observing  that  it  was  not  at  all  necessary  to  question  the 
accuracy  of  that  dictum  ^  said :] 

In  the  case  of  Taylor  v.  Didwich  College,  the  Lord  Chancellor        [  524  ] 

(1)  IP.  Wins.  650.  (3)  See  last  preceding  page. 

(2)  3  Atk.  475. 


348  1835.    EX.  EQ.     1  YOUNGE  &  COLL.  524—526.     [r.r. 

WiLMOT  expressly  decided,  that  a  corporation  could  not  bind  itself  by 
Thb^or-  contract  as  to  its  revenues  unless  under  seal;  and  this  is 
"^CovKNTRY*^  confirmed  by  Winne  v.  Bampton  (i).  Unless,  therefore,  an  equity 
[  *525  ]  can  be  raised  *in  this  case,  out  of  some  subsequent  acts  done  or 
omitted  by  Williamson,  on  the  faith  of  this  expected  nlbrtgage, 
I  do  not  see  how  I  can  decide  in  favour  of  the  plaintiflfs.  Now, 
here  it  appears,  from  the  memorandum  dated  August,  1802, 
that  the  money  had  before  then  been  lent  to  the  corporation 
at  interest ;  and  I  can  see  nothing  which  Williamson  does,  or 
undertakes  to  do,  as  the  consideration  for  this  subsequent 
agreement  on  the  part  of  the  corporation.  He  does  not  under- 
take to  give  time  for  the  payment,  or  to  forbear  suing  them. 
His  situation  as  to  his  claim  on  the  corporation  was  in  no  degree 
changed  by  the  agreement.  Nor  do  I  see  any  fair  inference 
to  be  drawn  from  the  word  yet,  as  importing  an  original  agree- 
ment for  a  security,  when  the  money  was  first  advanced. 

It  therefore  appears  to  me,  that,  according  to  the  authorities, 
this  is  not  a  contract  binding  the  corporation,  not  being  under 
the  corporation  seal ;  and  that  the  other  circumstances  are  not 
sufficient  to  raise  an  equity,  such  as  would  have  been  raised 
in  Marshall  v.  The  Corporation  of  Queenhoroughy  in  case  the  facts 
suggested  in  that  report  had  been  made  out  to  the  satisfaction 
of  the  Vick-Chancbllor. 

Upon  the  whole,  I  think  that  the  bill  must  be  dismissed 

with  costs. 

Decree  accordingly. 


1835.  LEES  V.  MOSLEY  and  Another  (2). 

Dec,  18, 19. 

1836.  Before   the    Lord    Chief    Baron,   Parke,   B.,  Alderson,  B., 

I^b.  2i.  AND    GURNEY,    B. 

."-.  (1  Y.  &  C.  589—611 ;  S.  C.  5  L.  J.  (N.  S.)  Ex.  Eq.  78.) 

Testator  devised  oertain  real  estate  as  to  one  moiety  or  equal  half  part 
thereof  to  his  son  H.  J.  for  life,  with  remainder  to  his  lawful  issue  and 
their  respective  heirs,  in  such  shares  and  proportions,  and  subject  to 
such  charges  as  H.  J.  should  by  deed  or  will  appoint ;  but  in  case  H.  J. 
should  not  marry  and  have  issue  who  should  attain  the  age  of  twenty-one 
years,  then  to  his  (the  testator's)  son  O.  in  fee :  Held,  that  H.  J.  took 

(1)  3  Atk.  473.  Q.  B.  D.  575 ;  affd.  9  Q.  B.  Div.  643, 

(2)  Morgufi   v.    Thomas   (1882)   8      51  L.  J.  Q.  B.  556,  47  L.  T.  281. 
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an   estate  lor  life  in  the  moiety,  with  remainder  to  his  children  as  Lees 

tenants  in  common  in  fee.  v. 

The  word  **  issue"  in  a  will  will  yield  to  the  intention  of  the  testator       Moslky. 
to  be  collected  from  the  words  of  the  will ;  and  therefore  requires  a  less 
demonstrative  context  to  shew  the  testator's  intention  than  the  technical 
expression  **  heirs  of  the  body." 

Robert  Feilden,  by  his  will,  after  beqaeathing  the  bulk  of  his 
personal  property  to  his  wife,  and  after  devising  various  real 
estates  in  the  counties  of  Lancaster  and  Chester  to  his  eldest 
son  Robert  Mosley  Feilden  in  fee,  devised  as  follows :  "I  give 
and  devise  all  that  my  freehold  lease  of  a  farm  in  Prestbury, 
in  the  comity  of  Chester,  called  Barber's  tenement,  and  all  and 
every  my  chief  rents  in  the  town  of  Manchester,  and  also  my 
two  warehouses  in  Poolfold,  in  the  said  town  (subject  to  a 
mortgage  for  4,000Z.  secured  thereon),  unto  my  two  sons,  Henry 
James  and  Oswald  Feilden,  in  moieties,  as  tenants  in  common, 
and  not  as  joint  tenants,  in  such  manner  and  subject  to  such 
charges  as  hereinafter  mentioned,  that  is  to  say,  as  to  one 
moiety  or  equal  half  part  thereof,  to  my  son  Henry  James  for 
life,  with  remainder  to  his  lawful  issue  and  their  respective 
heirs,  in  such  shares  and  proportions,  and  subject  to  such 
charges  as  he  the  said  Henry  James  shall  by  deed  or  will 
appoint ;  but  in  case  my  said  son  Henry  James  shall  not  marry 
and  have  issue,  who  shall  attain  the  age  of  twenty-one  years, 
then  I  give  and  devise  the  said  moiety  to  my  son  Oswald, 
and  his  heirs  for  ever."  And  as  to  the  other  moiety  of  the 
said  farm,  chief  rents  and  warehouses,  the  testator  gave  and 
devised  the  same  to  his  son  Oswald  and  his  heirs  absolutely 
for  ever. 

At  the  date  of  the  will  and  of  the  death  of  the  testator, 
*Henry  James  Feilden  was  a  bachelor.  Upon  the  death  of  [  *590  ] 
the  testator,  he  entered  upon  and  suffered  a  recovery  of  his 
moiety  of  the  property  so  devised  to  himself  and  Oswald,  and 
the  whole  was  afterwards  conveyed  to  the  defendants  as  trustees 
for  sale. 

The  property  having  been  put  up  for  sale  by  auction  in  lots, 
the  plaintiff  attended  at  the  sale,  and  was  declared  the  purchaser 
of  Lot  1,  which  comprised  the  warehouse  at  Manchester.  He 
accordingly    paid    his    deposit,    and    entered    into    a    written 
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Lees  agreement  with  the  vendors  to  complete  the  purchase,  upon 
MosLET.  having  a  good  title  made  to  him.  He  afterwards,  however,  upon 
learning  the  state  of  the  title  under  the  foregoing  will,  refused 
to  complete  his  purchase,  contending  that  Henry  James  Feilden 
having  only  a  life  estate  in  the  property  devised  to  him,  the 
recovery  suffered  by  him  was  inoperative  to  convey  his  moiety 
of  the  estate  to  the  defendants.  The  defendants,  on  the  other 
hand,  insisting  on  their  title  to  sell,  the  present  bill  was  filed, 
praying  for  the  delivery  up  of  the  agreement,  and  the  return 
of  the  deposit;  and  the  question  at  the  hearing  was,  whether 
Henry  James  Feilden  took  an  estate  for  life,  or  an  estate  tail 
under  the  will.  The  case  originally  came  on  and  was  partly 
heard  before  Alderson,  B.,  at  Gray's  Lin  Hall,  when  his  Lordship 
reserved  it  for  further  argument  before  the  full  Com't,  on  account 
of  the  general  importance  of  the  question. 

Mr.    Preston f    Mr,   Duckworth,  and    Mr.   Lynch ,   for    the 
plaintiff : 

{  691  ]  *     *     It  may  be  conceded,  that  where  there  is  a  gift  to  one  for 

life,  and  after  his  decease  to  his  issue  or  issue  male  as  tenants 
in  common  and  their  heirs,  it  has,  under  circumstances,  been 
held  to  be  an  estate  tail :  King  v.  Burchell  (i).  But  in  that  and 
similar  cases,  there  was  a  limitation  over,  on  an  indefinite  failure 
of  issue  of  the  parent.  *  *  There  is  a  limitation  over  in 
this  case.  The  terms  of  that  limitation,  however,  instead 
of  supporting  the  construction  of  an  estate  tail,  defeat  it. 
The  ulterior  gift  is  not  to  take  effect  upon  a  failure  of  issue 
generally,  but  in  an  event  totally  distinct  from  it,  and  which 
might  have  excluded  the  issue,  namely,  '*  in  case  my  said  son 
shall  not  marry  and  have  issue  who  shall  attain  the  age  of 
twenty-one  years."  In  Doe  d.  Davy  v.  Bam8all(2),  there  was 
a  limitation  of  the  same  nature.  [They  also  cited  Right  d. 
Shortridge  v.  Creher{z),  Doe  d.  Cooper  v.  CoMw  (4),  Hockley  v. 
Mawhey  (5),  and  other  cases  upon  this  point.    The  word  **  issue  '* 

(1)  Ambl.  379;  1  Eden,  424.  8  Dowl.  &  Ry.  718). 

(2)  3  R.  R.   113  (6  T.  R.  30;    1  (4)  2  R.  R.  388  (4  T.  R.  294). 
Bos.  &  P.  215).  (o)  1  R.  R.  93  (1  Ves.  Jr.  143). 

(3)  29  R.  R.  444  (5  B.  &  C.  866 ; 
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is  more    flexible    than   the  expression   ''heirs   of   the  body."        Lbes 
Vursluiw  V.  }seiclund{l)y  Doe  v.  CoUis  (2).]  Moblby. 

The  next  observation  to  be  made  is,  that  here  the  limitation  to       [  595  ] 
the  issue  is  by  way  of  remainder.  That  distinguishes  this  case  from 
Wilde's  case  (3).     *     *     The  superadded  words  of  limitation  are 
also  of  great  importance.    [Doe  v.  Collis  (2).]    In  Doe  d.  Gilman  v.        [  596  ] 
Elrey(4),  the  words,  "equally  to  be  divided,"  annexed  to  the 
superadded  words  of  limitation,  were  held  to  prevent  H.  Gilman 
from  taking  an  estate  tail ;  and  the  word  **  respective  "  will  have 
the  same  effect  here.     *     *     In  Mogg  v.  Mogg  (o),  which  was 
very  like  the  present  case,  and  in  Franklin  v.  Lay  (6),  the  *effect       [  •597  ] 
of  the  superadded  words  of   limitation  was  destroyed   by  the 
limitation  over  upon  an  indefinite  failure  of  issue.     *     *     * 

Mi\    Temple,   Mr.   Hodgkin,  and   Mr,   Bagshawe,   for   the       [  599  ] 
defendants : 

Henry  James  Feilden  took  an  estate  tail,  f  *  In  Doe  v. 
GaUmi  (7),  Dbnman,  Ch.  J.,  in  delivering  the  judgment  of  the 
€ourt,  says,  that  the  word  issue  embraces  the  whole  line  of 
descendants  generally,  and  is  s3monymous  with  ''heirs  of  the 
body."  *  *  The  rule  is,  that  technical  words  in  a  devise 
shall  have  their  legal  effect,  unless  there  are  other  words  which 
clearly  deprive  them  of  their  ordinary  signification.  [Jesson  v. 
Wright  (8).] 

(The  Lord  Chief  Babon:  The  words  "heirs,"  and  "heirs 
male,"  in  those  cases,  must  be  words  of  limitation,  because  heirs 
are  not  co-existent.  That  does  not  necessarily  apply  to  the 
word  "issue,"  which  may  mean  existing  issue,  or  all  the 
descendants. 

Alderson,  B.  :  "When  the  words  "  heirs  of  the  body  "  are  used 
in  their  proper  sense,  it  is  certain  that  heirs  in  ^succession  are      [  *600  ] 
meant.    Therefore,  a  devise  to  heirs  of  the  body,  "  share  and 

(1)  2  Bing.  N.  C.  58.  (6)  23  R.  R.  215  (2  BUgh,  59,  «.)• 

(2)  2  B.  E.  388  (4  T.  R.  294).  (7)  2  Nev.  &  M.  633 ;  5  B.  &  Ad. 

(3)  e  Bep.  17  b.  642. 

(4)  7  R.  R.  579  (4  East,  313).  (8)  21  R,  R.  1  (2  BUgh,  57). 

(5)  lo  R.  R.  185  (1  Mer.  654). 
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Lbbs         share  alike/*  is  an  inconsistency;   but  a  devise  to  the  issue^ 
MosLEY.       ''  share  and  share  alike/'  is  not  necessarily  so.) 

*  *  Is  there  any  thing  in  this  will  to  control  the  meaning  of 
the  word  **  issue,"  and  to  take  it  out  of  its  ordinary  sense  as  a  word 
of  limitation  ?  It  is  clear  that  the  testator  never  contemplated 
that  Oswald  could  take  any  interest  in  Henry  James's  part 
of  the  estate,  until  all  the  descendants  under  Henry  James 
were  extinct.  The  plaintiff's  construction  leaves  one  of  those 
[  601  ]  descendants  totally  unprovided  for.  *  *  This  is  a  gift  to  a 
father  in  tail,  with  a  power  of  appointment  enabling  him  to  cut 
down  his  own  interest  to  that  of  an  estate  for  life.     *     *     * 

(The  Lord  Chief  Baron  :  Where  an  estate  tail  is  given  in 
clear  words,  an  additional  power,  inconsistent  with  that  estate, 
is  void.) 

[  602  ]  *  *  The  question  is,  what  is  the  intent  as  to  the  gift  over  ? 
Does  it  mean  on  failure  of  issue  of  particular  persons  designated 
in  the  will,  or  after  an  indefinite  failure  of  issue?  No  doubt 
there  are  many  cases  where  general  technical  words  have  been 
held  to  be  words  of  purchase.  But  in  those,  the  limitation  over 
did  not  depend  on  an  indefinite  failure  of  issue.  Here,  on  the 
contrary,  it  does  so  depend;  for  the  words  as  to  the  issue 
attaining  twenty-one,  do  not  negative  the  construction  that  an 
indefinite  failure  of  issue  was  intended.  [Jack  d.  Featherstone  v. 
Featherstoneii),  Doe  v.  S7nith{2),]     So,  if  Doe  v.  Goff{z)  had 

[  *603  ]  been  capable  of  being  sustained  on  the  ground  of  the  ^limitation 
over,  Lord  Bedesdale  would  not  have  denied  it  to  be  law  (4). 

(The  Lord  Chief  Baron  :  If  he  was  of  opinion  that  an  estate 
tail  vested  in  the  ancestor  by  the  original  limitation,  the  limita- 
tion over  might  be  rejected.  In  that  case  he  might  be  right  in 
saying  that  Doe  v.  Goff  was  not  law,  but  not  if  the  original 
limitation  offered  any  reasonable  doubt.) 

There  is,  however,  no  occasion  to  resort  to  the  gift  over  to  support 
this  case;   and   the   superadded   words  of  limitation,  whether 

(1)  39  R.  E.  1  (3  CI.  &  F.  67).  (3)  11  East,  668. 

(2)  4  R.  R.  521  (7  T.  R.  431).  (4)  21  R.  R.  41. 
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engrafted  on  the  words  "issue,"  or  "heirs  of  the  body,"  are        Lbbs 
inoperative  to  control  the  estate  tail:  Denn  v.  Puckeyii),  Mogg      moslet. 
V.  Mogg  (2),  Franklin  v.  Lay  (3).     *     *     * 

Mr.  Preston,  in  reply  : 

*  *  The  mere  circumstance  of  the  testator's  forgetting  that  [  ^^  3 
by  the  limitation  over  in  case  of  the  issue  dying  under  twenty- 
one,  some  of  his  descendants  might  on  a  certain  event  be  defeated, 
is  not  a  sufficient  reason  for  construing  this  an  estate  tail.  If 
Jesson  v.  Wright  be  correctly  reported,  Lord  Bedesdale  did  not 
see  the  true  bearings  of  Doe  v.  Goff,  and  throughout  the  argument 
in  the  former  case  the  authority  of  the  latter  is  not  disputed. 
*  *  There  is  no  case  where  the  word  "issue,"  with  super- 
added words,  has  not  been  held  to  be  a  word  of  purchase,  unless 
there  be  a  clear  intention  to  the  contrary.  In  Jack  d.  Featherstone 
V.  Featherstone,  there  were  no  superadded  words  of  limitation. 

[Many  other  cases  were  cited  on  either  side,  to  which  further 
reference  here  is  unnecessary.] 

Aldbrson,  B.,  now  delivered  the  judgment  of  the  Court.    After        1836. 
reading  the  clause  of  the  will  above  stated,  his  Lordship       -^*^*- 
proceeded  as  follows :  [  606  ] 

The  question  is,  whether  under  this  devise  Henry  James 
Feilden  took  an  estate  for  life  or  an  estate  tail. 

It  has  been  long  settled,  that  in  construing  devises  the 
governing  principle  is,  the  intention  of  the  testator  to  be  collected 
from  the  words  of  the  will  itself.  In  order  to  ascertain  that 
intention,  however,  the  Courts  have  adopted  rules  which  no  doubt 
it  is  very  desirable  should  be  as  clearly  and  distinctly  laid  down 
as  possible,  and  generally  acted  upon.  And  with  this  view  it  is 
often  far  better  that  the  particular  objects  of  individual  testators 
should  occasionally  be  frustrated  rather  than  that  there  should 
be  a  general  uncertainty  in  the  titles  to  real  estates,  productive, 
as  such  uncertainty  always  must  be,  of  expense,  and  presenting, 
as  it  must  in  many  cases  do,  obstacles  to  the  easy  transmission 
of  landed  property  from  one  purchaser  to  another. 

(1)  2  R.  E.  601  (5  T.  R.  299).  (3)  23  R.  E.  215  (6  Mad.  258). 

(2)  15  R.  R.  185  (1  Mer.  654). 
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Lbks  But  in  endeavouring  to  attain  this  laudable  object,  the  Court 

MoBLET.  must  take  great  care,  and  exercise  much  watchfulness,  lest  from 
a  mere  love  of  generalisation  they  shake  titles  already  existing, 
with  a  view  to  future  and  theoretical  good.  Upon  a  careful 
examination  of  the  authorities,  we  think  that  it  may  be  safely 
laid  down  as  a  rule,  that  in  a  devise  technical  words,  or  words 
of  definite  meaning,  shall  always  be  construed  according  to  their 
legal  or  definite  effect,  unless,  from  other  inconsistent  words  in 
the  will,  it  be  quite  clear  that  they  are  used  in  some  other 
definite  sense.  Thus,  if  the  words  "  heirs  of  the  body,"  which 
are  technical  words,  properly  admitting  only  of  one  meaning, 
are  used,  it  becomes  necessary  to  shew  affirmatively  that  the 
testator  meant  clearly  to  use  them  as  words  of  purchase ;  or, 
more  correctly,  as  words  descriptive,  not  of  all  the  descendants 
of  the  body,  but  of  one  definite  class  only  of  such  descendants.  It 
[  *607  ]  is  not  ^enough  to  raise  a  reasonable  doubt  whether  he  intended  to 
use  them  as  words  of  Umitation,  or  to  shew  a  probable  conjecture 
that  he  intended  to  designate  children  only  by  that  phrase. 

Thus,  in  the  case  of  Jesson  v.  Wright  (i),  the  House  of  Lords, 
overruling  the  previous  decision  of  the  King's  Bench,  held  that 
W.  W.  took  an  estate  tail.  There  the  devise  was  to  W.  W.  for 
life,  remainder  to  the  heirs  of  the  body  in  such  shares  as  W.  W. 
should  appoint ;  and  for  want  of  such  appointment,  to  the  heirs 
of  the  body,  share  and  share  alike,  as  tenants  in  common ;  and 
if  but  one  child,  the  whole  to  such  one  child ;  and  for  want  of 
such  issue,  then  over.  Now  there  the  only  circumstances  to 
control  the  words  '* heirs  of  the  body"  were  the  provision  that 
they  should  take  as  tenants  in  common,  and  the  use  of  the  word 
**  child."  But  these  circumstances  might,  not  unreasonably, 
apply  to  the  mode  in  which  the  testator  intended  the  heirs  of 
the  body  to  take,  (a  mode  which  the  law  would  not  allow,)  and 
by  no  means  clearly  shewed  that  he  meant  to  limit  those  words 
to  the  children  of  W.  W.  only,  excluding  their  descendants,  and 
to  devise  over  the  estate  before  there  should  be  a  total  failure 
of  the  descendants  of  W.  W. — a  conclusion  to  which  all  the 
various  inconveniences  so  forcibly  pointed  out  in  that  argument 
would  lead. 

(1)  21  E.  B.  1  (2  Bligh,  1). 
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Another  instance  of  the  application  of  the  rule  with  which  we  Lbbs 
began,  may  be  found  in  that  class  of  cases  in  which  '*  sons  "  or  mosley. 
**  children,"  which  in  their  proper  sense  are  words  of  purchase, 
have  been  held  to  be  words  of  limitation.  There,  in  like  manner, 
it  must  be  demonstrated  from  the  will  affirmatively  and  clearly, 
that  by  these  expressions  the  testator  meant  all  the  descendants 
of  the  body  to  take  as  heirs. 

There  is,  however,  a  third  class  of  cases  where  a  testator  ♦uses  [  •608  ] 
in  his  will  an  expression,  in  its  ordinary  use  not  of  a  technical 
nature,  and  capable  of  more  meanings  than  one.  Now  here  the 
investigation  takes  a  different  course.  It  will  be  merely  directed 
to  the  solution  of  the  question  in  what  sense  the  testator  intended 
to  use  the  expression,  and  to  ascertain  whether  the  evidence  pre- 
ponderates in  favour  of  the  one  rather  than  the  other  meaning 
or  meanings  of  the  word  in  question  ;  regard  being  always  had 
to  the  prima  facie  sense,  or  to  that  in  which  the  word  is  most 
ordinarily  used,  in  weighing  the  evidence  contained  in  the  will 
upon  which  the  Court  is  ultimately  to  decide. 

The  first  point,  therefore,  to  be  considered  is — whether  "  issue  ** 
be  a  word  of  this  nature.  Now  we  think  that  this  sufficiently 
appears,  from  referring  to  the  various  authorities.  The  first  is 
the  statute  De  Donis  (i),  in  which  this  word  is  used,  and  in  which 
it  sometimes  means  children,  and  sometimes  all  the  descendants, 
according  to  the  context  in  which  it  is  found.  Thus,  after  stating 
the  cases  of  estates  upon  condition,  &c.,  it  proceeds  thus :  '*  In 
all  the  cases  aforesaid,  after  issue  begotten  and  born  (post  prolem 
suscitatam  et  exeuntem)  between  them  to  whom  the  lands  were 
given  under  such  condition  heretofore,  such  feoffees  had  power 
to  alien."  There,  it  is  plain,  issue  means  child,  for  the  power 
exists  as  soon  as  a  child  is  born.  Again,  the  statute  speaks  of 
land  reverting  to  the  donor:  ''If  issue  fail,  in  that  there  is  no 
issue  at  all ;  or  if  any  issue  be,  and  fail  by  death,  or  heir  of 
the  body  of  such  issue  failing."  In  this  one  sentence,  the  word 
is  used  in  two  senses :  first,  as  intending  all  descendants ;  and 
secondly,  as  including  the  children  only.  And  here  too  the 
Latin  word  used  in  the  original  is  not  "  j>roZe«,"  as  before,  but 
"earitua"  throughout  the  sentence.  This  appears  a  decisive 
(1)  13  Edw.  L  c.  1. 

23—2 
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Lees         authority  for  its  double  meaning,  and  the  books  abound  with 
HosLET.       others  to  the  *same  effect.     In  all  of  them  it  is  treated  as  a 

[  •609  ]  word  capable  of  being  used  in  different  senses,  either  as  including 
all  descendants,  in  which  case  it  is  of  course  a  word  of  limitation, 
or  as  confined  to  immediate  descendants,  or  some  particular 
class  of  descendants  living  at  a  given  time.  Probably  it  will  be 
found  most  frequently  used  in  the  former  sense,  and  it  therefore 
most  frequently  has  the  effect  of  giving  an  estate  tail  to  the 
ancestor.  It  might  even,  perhaps,  be  conceded  that  this  is 
prima  facie  its  meaning.  But  the  authorities  clearly  shew,  that 
whatever  be  the  piimd  facie  meaning  of  the  word  "  issue,"  it 
will  yield  to  the  intention  of  the  testator  to  be  collected  from  the 
will ;  and  that  it  requires  a  less  demonstrative  context  to  shew 
such  intention,  than  the  technical  expression  of  **  heirs  of  the 
body  "  would  do. 

Thus  in  Roe  v.  Grew  (i),  Lord  Ch.  J.  Wilmot  says,  it  is  a 
word  either  of  purchase  or  limitation  as  will  best  effectuate  the 
intention  of  the  testator:  and  in  Ginger  v.  irAife  (2),  Willbs, 
Ch.  J.,  speaking  of  the  word  issue,  says,  **It  does  not  ex  vi 
termini  create  an  estate  tail  in  a  will  as  *  heirs  of  the  body '  do 
in  a  deed,  but  only  where  it  appears  that  the  intent  of  the 
testator  was  that  the  word  should  have  that  construction,  or  at 
least  where  it  does  not  appear  that  the  intent  of  the  testator 
was  otherwise." 

Again,  in  Doe  v.  Collis  (3),  Lord  Kenyon,  after  argument  on 
this  very  point,  says  (and  this  shews  how  important  a  duty 
it  is  for  reporters  to  give  the  argument  as  well  as  the  judgment), 
that  in  a  will  "  issue  "  is  either  a  word  of  purchase  or  limitation, 
as  will  best  answer  the  intention  of  the  devisor,  though  in  the 
case  of  a  deed  it  is  universally  taken  as  a  word  of  purchase. 
And  in  another  part  of  the  same  case,  comparing  it  with  "  heirs 
of  the  body,''  he  says,  that  those  words  always  give  way  with 
greater  difficulty  than  the  word  "issue."     And  the  latest  case 

[  •610  ]       on  the  ^subject  contains  a  dictum  of  Sir  Edward  Sugden  to  the 
same  effect :  Ryan  v.  Cowley  (4). 
If  this  be  so,  the  Court  in  the  present  case  have  to  look  to 

(1)  2  Wils.  322.  (3)  2  R.  R.  388  (4  T.  R.  294). 

(2)  Willes,  340.  (4)  Cas.  temp.  Sugd.  7. 
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the  terms  in  this  will,  in  order  to  ascertain  whether,  by  con-  Lees 
struing  the  word  "issue"  here  as  a  word  of  purchase  or  of  moslby. 
limitation,  they  best  effectuate  the  intention  of  the  devisor.  The 
testator  begins  by  devising  an  express  estate  for  life  to  his  son 
Henry  James.  He  then  devises  in  remainder  to  his  lawful  issue. 
If  it  stopped  there  it  would  be  an  estate  tail.  For  the  word 
"  issue "  might  include  all  descendants ;  and  here,  all  being 
unborn,  no  assignable  reason  could  exist  for  distinguishing 
between  any  of  them.  And  then  the  rule  in  Shelley's  case 
would  apply,  and  would  convert  the  estate  for  life,  previously 
given,  into  an  estate  tail.  But  the  testator  then  adds,  "and 
their  respective  heirs  in  such  shares  and  proportions,  and  sub- 
ject to  such  charges  as  he  the  said  Henry  James  should  by  deed 
or  will  appoint."  Now,  according  to  the  case  of  Hockley  v. 
Mawbey  (i),  the  effect  of  this  clause  would  be  to  give  the  objects 
of  the  power  an  interest  in  an  equal  distributive  share,  in  case  the 
power  were  not  executed.  The  clause,  therefore,  is  equivalent  to 
a  declaration  by  the  testator,  that  the  issue  and  their  respective 
heirs  should  take  equal  shares,  but  that  Henry  James  should 
have  a  power  of  distributing  amongst  them  the  estate,  in  unequal 
shares,  if  he  thought  fit. 

Now  if  issue  be  taken  as  a  word  of  limitation,  the  word 
"heirs"  would  be  first  restrained  to  "heirs  of  the  body,"  and 
then  altogether  rejected  as  unnecessary.  The  word  "  respective  " 
could  have  no  particular  meaning  annexed  to  it,  and  the  apparent 
intention  of  the  testator  to  give  to  Henry  James  for  life,  and 
afterwards  to  distribute  his  property  in  shares  amongst  the  issue, 
would  be  frustrated.  *0n  the  other  hand,  if  "issue"  be  taken  [  •6ii  ] 
as  a  word  of  purchase,  designating  either  the  immediate  issue  or 
those  living  at  the  death  of  Henry  James,  the  apparent  intention 
will  be  effectuated,  and  all  these  words  will  have  their  peculiar 
and  ordinary  acceptation.  If  then  the  will  stopped  here,  it 
would  seem  clear  that  the  Court  ought  to  read  "issue"  as  a 
word  of  purchase. 

Then  comes  the  devise  over.     "  But  in  case  my  son  Henry 
James  shall  not  marry  and  have  issue  who  shall  attain  the  age 
of  twenty-one,  then  I  give  and  devise  to  my  son  Oswald  in  fee." 
(1)  1  R.  R.  93  (1  Ves.  Jr.  143). 
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Lbes  Now  the  effect  of  such  a  clause,  if  superadded  to  a  remainder  to 
MoBLBY.  children,  would  be  to  shew  an  intention  to  give  a  fee  to  the 
children  on  their  attaining  twenty-one.  And  if  by  the  former 
part  of  the  will,  the  same  estate  has  been  given,  it  does  not 
appear  to  be  sound  reasoning  to  draw  the  conclusion  that  such  a 
clause  can  convert  the  estate  previously  given  into  an  estate  tail. 
In  fact,  the  case  of  Doe  v.  BumsaU  (i)  is  a  distinct  authority  on 
this  part  of  the  case. 

Upon  the  whole,  therefore,  we  have  no  doubt  in  this  case  that 
the  testator's  intention  was  not  to  give  his  son  an  estate  tail ; 
and  we  think  that  we  best  effectuate  that  intention  by  con- 
struing the  words  "  lawful  issue  "  in  this  will,  accompanied  by 
their  context,  as  words  of  purchase ;  and  in  so  doing,  we  do  not 
impugn  the  authority  of  any  decided  case  to  be  found  in  the 
books;  for  there  is  not  one  in  which  these  words  with  such 
a  context  as  in  this  will  have  ever  been  held  to  be  words  of 
limitation. 

We  therefore  think  for  these  reasons,  that  in  this  case  Henry 
James  took  only  an  estate  for  life,  and  that  there  must  be  a 
decree  for  the  plaintiff  as  prayed,  with  costs. 

Decree  accordingly. 


1836. 
Jan,  19. 


1835.  TOLDEEVY  v.  COLT. 

Nov,  16. 
(1  Y.  &  C.  621—643.) 

[See  anUy  p.  260.] 


1835.  GLYN  V.  SOAEES. 

Nov,  27. 

Dec,  16.  (1  Y.  &  0.  644—701.) 


[Bevebsed  on  appeal  to  the  House  of  Lords  under  the  title 
of  The  Queen  of  Portugal  v.  Glyn,  7  CI.  &  Fin.  466.] 

(1)  3  R.  E.  113  (6  T.  B.  30). 
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IN  THE  KING'S   BENCH. 


AYEE  V.   CEAVEN.  ^^ 

(2  Adol.  &  Ellis,  2—9 ;  S.  C.  4  N.  &  M.  220 ;  4  L.  J.  (N.  S.)  K.  B.  35.)  [  2  ] 

Declaration  for  slander  alleged,  that  defendant  used  words  imputing 
adultery  to  plaintiff,  a  physician ;  and  the  words  were  laid  to  have  been 
spoken  **  of  him  in  his  profession."    No  special  damage  was  laid. 

After  verdict  for  plaintiff,  judgment  was  arrested,  because  such 
words,  merely  laid  to  be  spoken  of  a  physician,  are  not  actionable 
without  special  damage :  and  if  they  were  so  spoken  as  to  convey  an 
imputation  upon  his  conduct  in  his  profession,  the  declaration  ought  to 
shew  how  the  speaker  connected  the  imputation  with  the  professional 
conduct. 

Action  for  slander.  The  declaration  contained  four  counts, 
of  which  the  third  only  was  proved  at  the  trial.  The  inducement 
to  the  first  count  stated,  that  the  plaintiff  exercised  and  carried 
on  the  profession  of  a  physician  at  H.,  and  that  before,  and  at 
the  time,  &c.  there  was  a  rumour  and  report  in  and  about  H., 
and  the  neighbourhood  thereof,  that  a  physician  residing  at  H. 
had  been  criminally  connected  with  a  married  woman,  and  had 
been  and  was  guilty  of  adultery.  The  third  count  charged,  that 
in  a  discourse  had  in  the  hearing  of  divers,  &c.,  and  particularly 
J.  B.  and  C.  H.  P.,  of  and  concerning  the  said  plaintiff,  so 
carrying  on  the  said  profession  as  aforesaid,  and  of  and  concerning 
the  said  rumour  and  report,  the  defendant,  falsely  and  maliciously 
contriving  and  intending  to  have  it  believed  that  the  plaintiff  had 
been  guilty  of  a  criminal  connexion  with  a  married  woman,  in  the 
presence,  &c.,  spoke  and  published  the  several  false,  &c.  words 
following,  of  and  concerning  the  said  plaintiff,  so  carrying  on 
♦such  profession  as  aforesaid,  and  of  and  concerning  him  in  his  [  •s  ] 
said  profession,  and  of  and  concerning  the  said  rumour  and  report, 
that  is  to  say,  ^'  Have  you  heard  that  it  is  out  who  are  the  parties 
in  the  crim.  con.  affair  that  has  been  so  long  talked  about?" 
(meaning  the  said  rumour  and  report  that  a  physician  at  H.  had 
been  criminally  connected  with  a  married  woman).  And  the  said 
C.  H.  P.  demanded  who  it  was ;  and  the  said  defendant  falsely,  &c. 
answered,  '^  Dr.  Ayre,'*  (meaning  that  the  said  plaintiff  had  been 
guilty  of  a  criminal  connexion  with  a  married  woman,  and  that 
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Aybb  he  was  the  person  alluded  to  in  such  rumour  and  report).  By 
Gbaven.  means  of  the  committing,  &e.,  the  said  plaintiff  has  been  greatly 
injured,  &c.  Here  followed  a  statement  that  divers  persons,  not 
named,  had  refused  to  have  acquaintance  with  the  plaintiff,  or 
to  have  any  transactions  with  him  in  the  way  of  his  said  pro- 
fession, as  they  were  before  accustomed  to  have,  and  otherwise 
would  have  had.  On  the  trial  before  Taunton,  J.  at  the  York 
Spring  Assizes,  in  this  year,  a  verdict  was  found  for  the  plaintiff 
on  the  above  count. 

In  Easter  Terra  last,  Alexander  obtained  a  rule  calling  on  the 
plaintiff  to  shew  cause  why  the  judgment  should  not  be  arrested. 
In  Trinity  Term  last  (June  10th), 

F.  Pollock,  Wightman,  and  Raines  shewed  cause  (i) : 
An  action  lies  for  imputing  adultery  to  a  medical  man,  such 
imputation  being  made  concerning  him  in  his  profession.  It 
directly  injures  him  in  his  profession,  which  is  the  only  safe 
criterion  that  can  be  suggested,  and  which  will  be  found  to  agree 
[  '4  ]  with  the  decisions.  Thus,  *it  is  not  actionable  to  say  of  a 
counsellor,  "he  has  no  more  wit  than  a  jackanapes,"  but  it  is 
actionable  to  say  of  him,  "he  has  no  more  law  than  a 
jackanapes "  (2) :  the  reason  of  which  distinction  evidently  is, 
that  wit  is  not,  but  that  knowledge  of  law  is,  essential  to  the 
profession  of  a  counsellor.  The  cases  are  collected  in  Comyns's 
Digest,  Action  upon  the  Case  for  Defamation,  D.  18  to  D.  27, 
and  F.  8  to  F.  10,  and  the  same  principle  will  be  found  to 
prevail  in  them.  It  cannot  be  contended  that  an  imputation  of 
unchastity  may  not  be  so  applied  to  a  physician,  as  to  render  it 
highly  improbable  that  he  should  be  treated  with  that  confidence 
which  is  essential  to  his  practice.  The  words  may  be  supposed 
to  have  been  spoken  of  him  so  as  to  convey  an  imputation  that, 
by  taking  advantage  of  the  access  allowed  him  to  a  female 
patient,  he  had  intrigued  with  her :  and  after  verdict,  the  charge 
set  forth  in  the  declaration  may  be  interpreted  in  any  way  not 
inconsistent  with  the  words. 

(1)  Before  Lord  Denman,  Ch.  J.,  Tetley^s  case,  Q-odb.  441,  citing 
Littledale,  Taunton,  and  Williams,  Falmer^a  case  {Palmer  v.  Boyer),  Oo. 
JJ.  Eliz.  342. 

(2)  Per    Cub.    in     Cawdrey    and 


VOL,  XLi.]         1884.     K.  B.     2  AD.  &  EL.  4—5.  861 


Alexander  and  FoUett  (with  whom  was  R,  Hildyard),  contra :        Aybb 

In  the  introductory  part  of  the  complaint,  the  discourse  is  not  Cravbv. 
said  to  have  been  of  and  concerning  the  plaintiff  in  his  profession, 
but  simply  of  and  concerning  the  said  plaintiff  so  carrying  on  the 
said  profession,  which  are  mere  words  of  description.  It  may 
be  doubtful  whether  this  do  not  limit  the  effect  of  the  whole 
allegation,  so  as  to  prevent  the  plaintiff  from  calling  in  aid  the 
averment  which  occurs  afterwards,  applying  the  words  spoken  to 
the  plaintiff,  of  and  concerning  him  in  his  profession.  But, 
independently  of  this  difficulty,  a  charge  of  incontinence  is  not 
actionable  ^without  special  damage.  This  was  held  after  verdict  [  *6  ] 
in  Parrat  v.  Carpenter  (i),  although  there  the  plaintiff  was  alleged 
to  be  parson  of  D. ;  and  there  is  as  much  ground  for  saying  that 
a  clergyman  would  be  deprived  of  his  cure  for  incontinence,  as 
that  a  physician  would  lose  his  practice.  The  cases  upon  this 
subject  are  collected  in  Selwyn's  Nisi  Prius,  Slander,  II.  (2),  in 
Comyns's  Digest  (as  cited  on  the  other  side),  and  in  Yiner's 
Abridgment,  Actions  [for  Words] ,  D.  a,  and  S.  a  to  U.  a.  On 
reference  to  those  authorities  there  will  be  found  an  universal 
rule,  that,  where  words  have  been  held  to  be  slanderous  as 
spoken  of  a  physician,  they  have  imputed  want  of  sufficient  pro- 
fessional acquirements  or  skill  (3).  In  Lumhy  v.  AUday{4),  the 
declaration  stated  that  the  plaintiff  was  clerk  to  a  Gas-light 
Company,  and  that  the  defendant,  intending  to  cause  it  to  be 
believed  that  the  plaintiff  was  of  a  bad  character,  unfit  for  his 
situation,  and  an  improper  person  to  be  employed  by  the 
Company,  and  to  cause  him  to  be  deprived  of  his  situation,  used 
words  which  charged  him  with  incontinence;  and  the  judgment 
was  arrested  after  verdict.  In  giving  judgment,  Bayley,  J.  said, 
**  Every  authority  which  I  have  been  able  to  find,  either  shews 

(1)  Cro.  Eliz.  502.  S,  C.  Noy,  64 ;  art  not  worthy  to  speak  to  a  scholar ; 
and  see  Ckucoiyne  v.  Ambier,  2  Ld.  this  I  will  prove  and  justify,"  Ibid, 
Kay.  1004.  pi.    11,   Cawdry   v.   Chickley,   5.    C. 

(2)  Page  1260  to  page  1267  (8th  Cro.  Car.  270;  andGodb.  441,pl.509. 
ed.  1831).  **  He  is  an  emperic  and  mountebank, 

(3)  As,  *'thou  art  a  quack  salver,"  and  a  base  fellow,"  Viner  ut  aup. 
Vin.    Abr.    Actions    [for    Words],  pi.  12,  Gwldart  v.  Haseffoot. 

(S.    a),     pi.     10,    Allen    v.    Eaton,  (4)  35  R.  R.  715  (1  Cr.  &  J.  301; 

'*Thou  art  a  drunken  fool  and  an      1  Tyr.  217). 
enis ;  thou  never  wast  a  scholar,  thou 
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Atbe  the  want  of  some  general  requisite,  as  honesty,  capacity,  fidelity, 
Cbaven,      &c.,  or  *connect8  the  imputation  with  the  plaintiff's  office,  trade, 

[  *6  ]  or  business.  As  at  present  advised,  therefore,  I  am  of  opinion, 
that  the  charge  proved  in  this  case  is  not  actionable,  because  the 
imputation  it  contains  does  not  imply  the  want  of  any  of  those 
qualities  which  a  clerk  ought  to  possess,  and  because  the  imputa- 
tion has  no  reference  to  his  conduct  as  clerk."  Words,  which 
viay  injure  a  man  in  his  profession,  but  which  do  not  necessarily 
do  so,  are  not  actionable  without  special  damage ;  they  must  be 
spoken  with  reference  to  the  actual  trade.  A  maid  servant  would 
undoubtedly  be  less  likely  to  obtain  a  place  if  charged  with 
prostitution,  yet  such  a  charge  would  not  of  itself  be  actionable. 
A  schoolmistress  probably  would  suffer  in  her  calling,  by  being 
charged  with  incontinence ;  yet  such  a  charge  is  not  actionable 
without  special  damage  (i).  And  the  words,  if  not  actionable  for 
want  of  special  damage,  cannot  be  aided  by  an  averment  that 
they  were  spoken  of  the  plaintiff  in  his  profession,  or  even  that 
they  charged  him  with  having  committed  the  act  imputed  in  his 
particular  professional  character.  Abstaining  from  acts  of  incon- 
tinence cannot  be  put  as  part  of  the  profession  of  a  physician ; 
and,  consequently,  the  committing  or  not  committing  them  has 
nothing  to  do  with  the  exercise  of  the  profession.  The  abstinence 
is  a  duty  not  peculiar  to  a  physician.  Morally  speaking,  it  is 
the  duty  of  all  men ;  but  the  question  is,  whether  a  charge  of  its 
non-observance  affords  a  legal  ground  of  complaint.  A  merchant 
might  be  under  the  necessity  of  frequenting  a  house  in  the 

[  •?  ]  exercise  of  his  trade ;  but  *it  would  not  be  sufficient,  without 
special  damage,  to  aver  that,  in  doing  so,  he  had  obtained  access 
to  a  female  living  in  the  house,  and  had  been  criminally  connected 
with  her :  yet  this  is  precisely  analogous  to  the  extreme  case 
suggested  on  the  other  side  as  proveable  consistently  with  the 
present  record.  In  Hartley  v.  Herring  (2),  where  incontinence 
was  imputed  to  a  licensed  preacher  at  a  dissenters'  chapel,  the 
whole  argument  on  both  sides  assumed  the  necessity  of  special 

(1)  Per  TwiSDEN,  J.,  in  Wharton  Hermitage;    and    2    Show.    18,    as 

V.    Brook,    1   Ventr.   21 ;    and    see  Wetherhead  v.  Brookborne, 

IVetherhead  v.  Armiiage,  2  Lev.  233 ;  (2)  4  R.  E.  614  (8  T.  E.  130). 
8,   V,  Fi*eem.   277,   as    Witherly  v. 
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damage.     A   similar  remark  applies  to  Moore  v.  Meagher  (i),        Atbe 

and  Hunt  v.  Jone«(2).     Unless  this  limitation  be  adhered  to,      obavkn. 

that  the  words  must  refer  to  the  actual  exercise  of  the  calling, 

it  is  impossible  to  say  what  imputation  may  not  be  held  to  be 

injurious  to  a  man  in  his  profession. 

Cur.  adv.  vult. 

LoBD  Denman,  Ch.  J.,  in  this  Term  (November  24th),  delivered 
the  judgment  of  the  Court  : 

There  are  obvious  and  very  good  reasons  for  the  jealousy  with 
which  the  Courts  have  always  regarded  actions  of  slander, 
particularly  those  in  which  no  indictable  offence  has  been 
imputed ;  but  here  the  plaintiff  states  the  grievance  as  affecting 
him  in  his  business,  office,  or  profession,  without  charging  that 
any  actual  damage  has  accrued  to  him  from  the  words  spoken. 

Some  of  the  cases  have  proceeded  to  a  length  which  can  hardly 
fail  to  excite  surprise ;  a  clergyman  having  failed  to  obtain  redress 
for  the  imputation  of  adultery  (3) ;  and  a  schoolmistress  having 
been  declared  incompetent  to  maintain  an  action  for  a  charge  of 
prostitution  (4) .  ♦  Such  words  were  undeniably  calculated  to  injure  [  •s  ] 
the  success  of  the  plaintiffs  in  their  several  professions ;  but  not 
being  applicable  to  their  conduct  therein,  no  action  lay. 

The  doctrine  to  be  deduced  from  the  older  cases  was  recently 
laid  down,  after  a  full  discussion^  by  Mr.  Baron  Bayley(5). 
**  Every  authority  which  I  have  been  able  to  find,  either  shews 
the  want  of  some  general  requisite,  as  honesty,  capacity,  fidelity, 
&c.,  or  connects  the  imputation  with  the  plaintiff's  office,  trade, 
or  business." 

In  that  case,  accordingly,  where  a  verdict  had  been  recovered 
by  the  clerk  of  a  Gas  Company,  on  a  declaration  alleging  that 
the  defendant,  wishing  to  cause  it  to  be  believed  that  the  plaintiff 
was  unfit  to  hold  his  situation,  and  to  cause  him  to  be  deprived 
of  it,  had  said  to  him,  '*  You  are  unfit  to  hold  your  situation," 
and  then  imputed  incontinence  as  the  reason  of  his  unfitness,  the 
Court  of  Exchequer  thought  the  judgment  ought  to  be  arrested. 

(1)  9  R.  E.  702  (1  Taunt.  39).  (4)  Per  TwiSDEN,  J.  in  Whttrton 

(2)  Cro.  Jac.  499.  v.  Brook,  1  Ventx.  21. 

(3)  Parrat  v.  Carpenter,  Noy,  64;  (5)  In  Lumby  v.  Allday,  35  R.  R. 
S.  a  Cro.  Eliz.  502.  715  (1  Cr.  &  J.  305;  1  Tyr.  224). 
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Doe  d.  adverse  to  that  of  Williams's  lessor :  according  to  the  case  he 
„.  proposed  to  prove,  he  might  have  turned  Williams  out ;  and  it 

Mills.  makes  no  difference  that,  to  save  the  expense  of  an  ejectment,  he 
gave  Williams  a  sum  of  money  to  go  out.  He  did  not  receive 
any  transfer  of  a  right  or  interest  vested  in  Williams,  but  took 
the  property  as  his  own. 

Lord  Denman,  Ch.  J. : 

It  appeared  to  me  at  the  trial,  that,  as  the  defendant  got 
possession  under  Williams,  who  was  in  possession  under  BuUen, 
the  lessor  of  the  plaintiff,  he  was  not  at  liberty  to  question 
BuUen's  title.  I  think  that  if  we  yielded  to  this  application,  we 
should  contravene  the  rule  that  a  tenant  is  not  to  dispute  the 
[  '20  ]  *title  of  his  landlord.  The  tenant  would  then  have  nothing  to 
do,  in  order  to  bring  the  landlord's  right  into  question,  but  to 
part  with  the  property  to  another  person. 

Taunton,  J. : 

I  do  not  apprehend  the  distinction  which  Mr.  Erie  has 
endeavoured  to  draw  in  this  case.  The  defendant  Mills,  having 
paid  20Z.  for  the  lease,  and  thereupon  taken  possession,  put 
himself  in  the  situation  of  an  assignee  of  that  lease,  and  was 
as  much  estopped  from  disputing  the  landlord's  title  as  the 
immediate  lessee.  He  stands  in  the  shoes  of  that  party  for  all 
purposes,  better  or  worse. 

Patteson,  J. : 

I  cannot  distinguish  this  case  from  Doe  d.  Knight  v.  Lady 
Smythe{i).  It  is  said  that  Williams  himself  was  not  let  into 
possession  by  the  lessor  of  the  plaintiff.  But  Williams  did  not 
come  in  under  any  one  else ;  he  was  in  possession  without  leave, 
and  when  BuUen,  the  lessor  of  the  plaintiff,  came  to  him  and 
said,  "You  have  no  right  to  the  premises,"  he  acquiesced,  and 
took  a  lease  from  BuUen.  The  only  question  then  is,  whether 
the  defendant  came  in  under  Williams.  Now,  it  appears  that, 
after  having  claimed  the  property  from  Williams  as  his  right,  he 

(1)  16  R,  R.  486  (4  M.  &  S.  347). 
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paid  him  202.  and  was  let  into  possession.     That  was  either  an  Doe  d. 

act  of  collusion  between  Williams  and  him,  to  enable  him  to  v. 

dispute  the  landlord's  title ;  or  a  purchase  by  him  of  Williams's  Mills. 
interest.     In  either  case  the  defence  was  inadmissible. 

WlLMAMS,  J. : 

I  think  this  is  precisely  like  all  the  other  cases  in  which  the 
tenant  has  been  precluded  *from  contesting  his  landlord's  title.  [  •21  ] 
There  being  a  doubt  who  was  entitled  to  the  property,  the 
defendant  purchased  the  interest  of  a  party  holding  under  the 
lessor  of  the  plaintiff.  If  he  considered  it  worth  while  at  that 
time  to  pay  20Z.  for  the  purpose  of  establishing  a  title,  he  ought 
not  now  to  have  the  benefit  of  second  thoughts  upon  the  subject. 

Rule  refused. 


TAELETON,   and  BEEKLEY,   Assignee   of  Pollard,       1834. 
A  Bankrupt,  v.  ALLHUSEN  and  Another.  ^ ' 

(2  Adol.  &  Ellis,  32—34 ;  8.  C.  4  L.  J.  (N.  S.)  K  B.  17.)  t  ^^  ] 

A  purchaser  of  goods  accepted  a  bill  for  the  price,  which  the  vendor 
indorsed  over ;  and  the  indorsee  recovered  judgment  on  the  bill  against 
the  purchaser,  but  did  not  take  out  execution ;  afterwards  the  vendor 
took  up  the  bill  and  received  a  mortgage  from  the  purchaser,  from 
which,  however,  there  were  no  proceeds.  Held,  that  the  vendor  was  not, 
in  point  of  law,  paid  for  the  goods. 

Assumpsit  for  goods  sold  and  delivered.  Pleas,  first,  non 
assumpsit ;  secondly,  a  set  off  for  goods  sold  and  delivered.  On 
the  trial  before  Lord  Lyndhurst,  C.  B.,  at  the  last  Northumberland 
Assizes,  the  counsel  for  the  plaintiff  opened  the  following  case. 
The  goods  in  question  were  wheat,  sold  by  the  defendants  for 
Tarleton  *and  Pollard,  who  had  previously  purchased  the  same  [  •33  ] 
wheat  from  the  defendants  at  a  higher  price  than  it  produced  on 
the  ultimate  sale.  The  price  at  which  Tarleton  and  Pollard 
purchased  remained  unpaid,  except  so  far  as  it  was  covered  by 
the  following  transaction.  Tarleton  accepted  a  bill  for  1,800Z., 
which  was  handed  over  by  Pollard  to  the  defendants ;  and  this, 
according  to  the  plaintiffs'  statement,  was  given  and  taken  as 
applicable  to  part  of  the  price  of  the  wheat,  which  considerably 


368  1834.     K.  B.     2  AD.  &  EL.  33—34.  [r.r. 

Tablbton  exceeded  1,800Z. ;  but  the  defendants  insisted  that  the  wheat  was 
allhubbn.  sold  by  them  to  Pollard  only,  and  that  they  took  the  bill  from 
Pollard  as  applicable  to  his  general  account,  he  being  previously 
indebted  to  them  in  more  than  that  amount.  The  bill  was 
indorsed  over  by  the  defendants  to  Messrs.  Backhouse  &  Co., 
who  recovered  judgment  upon  it,  when  due,  against  Tarleton. 
No  execution  was  ever  put  in  force  upon  this  judgment ;  but  the 
defendants  took  the  bill  up,  and  afterwards  took  from  Tarleton  a 
mortgage  of  certain  property  to  the  amount  of  the  bill,  from 
which  mortgage,  however,  they  had  received  no  proceeds.  On 
this  statement,  the  Lord  Chief  Baron  nonsuited  the  plaintiffs. 

F.  Pollock  now  moved  for  a  rule  to  shew  cause  why  the 
nonsuit  should  not  be  set  aside,  and  a  new  trial  had : 

The  plaintiffs  having  been  nonsuited  on  the  opening  of  their 
own  counsel,  it  may  be  assumed,  for  the  purpose  of  the  present 
motion,  that  the  bill  was  given,  as  the  plaintiffs  say,  to  be  applied 
to  the  price  of  the  wheat,  on  the  original  purchase  by  Tarleton 
and  Pollard,  and  on  behalf  of  the  two.  The  question  is,  whether 
this  really  amount  to  part  payment:  for,  if  not,  it  must  be 
[  •34  ]  admitted  that  the  plaintiffs  cannot  say  that  the  wheat,  *at  the 
time  of  the  last  sale  by  the  defendants,  was  the  property  of 
Tarleton  and  Pollard;  or,  at  any  rate,  the  defendants  might 
claim  to  be  unpaid  vendors  in  possession,  with  a  lien  on  the 
wheat ;  and,  in  either  view  of  the  case,  they  need  not  use  their 
plea  of  set-off. 

(Patteson,  J. :  If  they  were  unpaid  vendors  upon  credit,  they 
would  have  no  lien,  and  then  the  plea  would  be  necessary.) 

On  any  view  of  the  case,  the  question  is  now  whether,  the 
defendants  having  received  this  bill  for  l,800i.,  and  having 
indorsed  it  over,  and  judgment  having  been  recovered  upon  it 
against  the  acceptor,  they  are  not,  as  between  themselves  and 
the  acceptor,  precluded  from  denying  that  they  have  received 
this  1,800Z.  They  have  enabled  Backhouse  &  Co.  to  establish  a 
judgment  debt  against  Tarleton,  who  is  now  no  longer  liable  to 
be  sued  upon  the  bill.     How  can  a  man  owe  a  debt,  when  the 
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Becarity,  i??hich  has  been  given  in  payment  for  it,  has  been  Tabletok 
enforced,  and  is  itself  no  longer  capable  of  being  the  subject  allhusen. 
of  an  action  ? 

Lord  Dbnman,  Ch.  J. : 

It  was  at  one  time  supposed  that  the  law  was  as  Mr.  Pollock 
puts  it  (1) ;  but  there  is  now  no  doubt  that  judgment  without 
satisfaction  is  no  payment.  We  cannot  grant  the  rule,  unless 
some  authority  be  shewn  for  it. 

Taunton,  Pattbson,  and  Willums,  JJ.,  concurred. 

Ride  refused. 


BIRCH,   Administrator  of  Vincent,  v.  DAWSON.  i834. 

(2  Adol.  &  EUis,  37—41 ;  S.  C.  4  N.  &  M.  22 ;  4  L.  J., (N.  S.)  K.  B.  49.)  ^—' 

A.  bequeathed  his  leasehold  messuage,  with  the  grates,  stoves,  coppers,  L    '  J 

locks,  bolts,  keys,  bells,  and  other  fixtures  and  fixed  furniture,  to  V.  for 
life;  and  the  household  goods,  furniture,  plate,  linen,  china,  books, 
wines,  and  liquors,  and  other  properties  in  the  messuage,  not  being 
comprehended  under  the  preceding  terms,  **  fixtures  and  fixed  furniture," 
to  Y.  absolutely.  There  were  in  ^e  messuage  looking-glasses,  standing 
on  chimney  pieces,  and  nailed  to  the  wall;  and  a  book-case,  standing 
on  (but  not  fastened  to)  brackets,  and  screwed  to  the  wall :  Held,  that 
Y.  took  only  a  life  interest  in  these. 

Detinue  for  looking-glasses  and  a  book-case.  On  the  trial 
before  Littledale,  J.  at  the  sittings  in  Middlesex,  in  this  Term,  it 
appeared  that  the  plaintiff  claimed,  as  administrator  of  Elizabeth 
Sarah  Vincent,  under  the  will  of  George  Dawson.  The  will 
contained  the  following  clauses :  '*  I  give  and  bequeath  unto 
my  son  G,  P.  Dawson  and  to  Frederick  Bossy,  my  leasehold 
messuage,  being,  &c.,  with  the  grates,  stoves,  coppers,  locks, 
bolts,  keys,  bells,  and  other  fixtures  and  fixed  furniture  therein, 
and  also  the  household  goods,  furniture,  Opiate,  linen,  books,  [*38] 
china,  wines,  and  liquors  therein  at  the  time  of  my  decease, 
upon  the  trusts  herein-after  declared  of  and  concerning  the  said 

(1)  See  the  arguments  and  judg-  Evans,  '95,  1  Q.  B.  108 ;    64  L.  J. 

ments  in  Drake  v.  Mitchell,  7  R.  E.  Q.  B.  1,  C.  A. — overruling  Camhefort 

449  (3  East,  251).     [And  see  cases  v.  Chapman  (1887)  19  Q.  B.  D.  229, 

there  cited,  as  following  the  judg-  56  L.  J.  Q.  B.  639.— E.  C] 
ment ;  and  see  also  Wegg-Frosstr  v. 

R.R. — ^VOL.  XLI.  24 
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Birch  leasehold  messuage,  fixtures,  and  fixed  furniture,  upon  trust 
Dawson,  to  permit  Elizabeth  Susan  Vincent  to  have  the  use  and  enjoy- 
ment thereof  during  her  life,  she  paying  &c. ;  and  as  to  the  said 
household  goods,  furniture,  plate,  linen,  china,  books,  wines,  and 
liquors,  and  other  properties  in  that  messuage  not  being  compre- 
hended under  the  preceding  terms  fixtures  and  fixed  furniture, 
in  trust  for  the  said  E.  S.  V.  absolutely  as  her  own  property." 
The  looking-glasses  stood  on  the  chimney  pieces,  and  were  fastened 
by  nails  on  each  side  to  the  wall.  The  book-case  stood  in  a 
recess,  which  it  did  not  fit,  upon  brackets  which  were  fixed  to 
the  wall,  but  to  which  it  was  not  attached ;  and  it  was  fastened 
above  by  a  screw  to  the  wall,  in  order  to  prevent  it  from  falling. 
The  learned  Judge,  being  of  opinion  that  these  articles  came 
within  thfi  terms  ''fixtures  and  fixed  furniture,"  nonsuited  the 
plaintiff. 

6f.  T.  White  now  moved  for  a  new  trial : 

The  particular  words  used  in  conjunction  with  the  general 
words  ''  fixtures  and  fixed  furniture  "  will  restrain  the  latter, 
which  can  only  apply  to  things  ejmdem  geneiis  with  the 
former.     *     ♦     * 

[  40  ]        Lord  Denman,  Ch.  J.  : 

The  will  mentions  three  classes  of  articles ;  fixtures,  fixed  furni- 
ture, and  furniture  not  fixed.  We  must  see  what  will  answer  to 
each  of  these  three  classes.  Bells  and  other  fixtures  constitute 
the  first.  The  articles  which  may  be  removed  by  the  hand  at 
once  constitute  the  third.  The  intermediate  class  is  furniture 
which  is  fixed;  and  that  appears  to  me  to  comprehend  the 
articles  in  question. 

Taunton,  J. : 

I  perfectly  agree  with  Mr.  White,  that  looking-glasses  and 
book-cases  are  not  only  not  specifically  the  same  as  grates,  stoves, 
and  the  other  articles  enumerated  in  the  earlier  part  of  the  will, 
but  also  that  they  are  not  ejusdem  generis  with  such  articles. 
But  I  know  of  no  rule  which  lays  down  that,  when  such  general 
words  as  we  have  in  this  case  occur,  their  application  is  to  be 
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limited  to  things^  ejusdem  generis  with  those  which  have  been  Bibch 
before  enumerated.  We*  are,  therefore,  at  liberty  to  consider  dawson. 
the  only  real  question  in  this  case ;  that  is,  whether  looking- 
glasses  and  book-cases  are  *'  fixed  furniture,"  in  the  sense  in 
which  the  testator  has  used  the  words.  Now  it  is  clear  that  by 
"fixed  furniture"  he  meant  something  besides  mere  fixtures. 
Are  not  looking-glasses  furniture?  and  are  not  these  looking- 
glasses  fixed  ?  If  so,  are  they  not  fixed  furniture  ?  I  think  that 
fastening  the  glasses  by  nails,  and  the  book-case  by  a  screw, 
makes  them  fixed.     Both  descriptions,  therefore,  concur. 

Patteson,  J. : 

The  testator  has  chosen  to  use  expressions  which  are  new ;  but 
it  is  clear  that  he  makes  a  distinction  between  fixed  furniture 
and  furniture  which  is  not  fixed.  The  furniture  in  question  is 
fixed.  It  *may,  indeed,  be  said  that  "  fixtures  "  must  mean  only  F  **!  ] 
articles  of  the  same  kind  with  those  before  enumerated  ;  but  the 
**  fixed  furniture  "  is  another  thing  altogether. 

Williams,  J. : 

I  entirely  agree.  Mr.  White  is  driven  to  contend  that,  in  this 
will,  ** fixtures"  and  "fixed  furniture"  mean  the  same  thing ; 
whereas  it  is  obvious  that  the  words  are  used  in  express  contra- 
distinction ;  just  as,  on  the  other  hand,  the  "  fixed  furniture  "  is 
opposed  to  books,  wines,  &c.,  which  are  not  fixed  at  all.  The 
argument  as  to  "  fixtures"  is  therefore  inapplicable. 

Ride  refused. 


PHILPOTT   V.   JONES  (1).  iss*. 

(2  Adol.  &  Ellis,  41—44 ;  S.  C.  4  N.  &  M.  14  ;  4  L.  J.  (N.  S.)  K.  B.  65.)  -^^0. 

Plaintif!,   in  an  action  of  debt,  proceeded  for   18/.,  but  delivered  '-       -• 

a  particular  of  demand,  containing  items  to  the  amount  of  11/.  for  spirits 
supplied  in  quantities  not  amounting  to  20a.  at  a  time  and  23/.  2$.  for 
other  articles.    It  appeared  at  the  trial  that  defendant  had  paid  plaintiff 

(1)  Cited  by  Stiblino,  J.  in  Friend  v.  Young,  '97,  2  Ch.  421,  437;    66 
L.  J.  Ch.  737,  747. -B.  C. 

24—2 
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Philpott  17/.,  but  there  was  no  proof  of  any  appropriation  of  the  payment  by 

«'.  either.     The  jury  found  that  the  plaintiff  had  appropriated  11/.  of  the 

^*  1 7/.  already  paid,  to  the  demand  for  spirits,  and  they  gave  him  a  verdict 

for  17/. 

Held,  that  such  finding  was  not  in  contravention  of  stat.  24  Geo.  11. 
c.  40,  8.  12,  which  prohibits  any  recovery  for  spirituous  liquors  unless 
the  debt  shall  have  been  contracted  at  one  time  to  the  amount  of  20s. 

Debt  for  goods  sold,  meat,  drink,  &c.  provided,  and  for  money 
paid,  and  on  an  account  stated.  The  defendant  pleaded,  among 
other  pleas,  a  set-oflf ;  and,  as  to  the  goods  and  drink,  that  the 
same  consisted  wholly  of  spirituoas  liquors ;  and  that  there  was 
not  at  any  one  time  any  debt  contracted  for  the  same,  or  any 
part  thereof,  to  the  amount  of  20«.  or  upwards.  The  plaintiff,  by 
his  repUcation,  denied  the  matter  of  both  pleas.  The  amount 
indorsed  on  the  bill  of  summons,  as  claimed  in  the  action,  was 
182. ;  and  the  plaintiff  delivered  a  particular  of  demand  to  that 
[  •42  ]  amount.  He  afterwards,  *under  a  Judge's  order,  delivered  a 
fuller  particular,  which  contained  an  account  of  spirituous 
liquors  supplied  to  the  defendant  on  different  days,  at  a  rate 
never  amounting  to  20«.  in  a  day,  but  forming  a  total  charge  of 
IIZ.  28. ;  and  there  was  also  an  account  of  other  articles,  amount- 
ing to  28i.  28.  At  the  trial  before  the  under-sheriff  of  Middlesex, 
by  writ  of  trial,  in  the  last  vacation,  it  appeared  that  the  defen- 
dant had  paid  the  plaintiff  111.  on  the  account  between  them ; 
but  there  was  no  proof  that  either  party  had  said  any  thing  of 
applying  the  money  so  paid  to  any  specific  part  of  the  demand. 
The  defendant's  counsel  contended  that  he  had  a  right  to  con- 
sider the  demand  of  IIZ.  28.  for  spirits  as  forming  part  of  the 
residue  of  111.  claimed  by  the  plaintiff,  after  allowing  for  the 
17i.  already  paid ;  in  which  case  the  stat.  24  Geo.  II.  c.  40  (i), 
would  apply,  and  the  plaintiff's  claim  must  be  further  reduced 
by  IIZ.  28.  The  under-sheriff  left  it  to  the  jury,  whether  the 
plaintiff,  when  he  received  the  111.,  appropriated  111.  2«.  of  it  to 
the  payment  of  his  demand  for  spirits  ;  directing  them,  if  they 

(1)  Stat.  24  G^eo.  II.  c.  40,  s.  12  sums  of  money,  debt   or  demands 

(repealed  in  part  by  25  &  26  Vict,  whatsoever,  for  or  on  account  of  any 

c.  38),  enacts,  that  no  person  '*  shall  spirituous  liquors,  unless  such  debt 

be  entitled  unto  or  maintain   any  shall  have  been  really  and  bond  fide 

cause,  action  or  suit  for,  or  recover  contracted  at  one  time,  to  the  amoimt 

either  in  law  or  equity,  any  sum  or  of  2Qs.  or  upwards." 
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80  found,  to  give  the  plaintiff  a  verdict  for  17Z.     The  jury  were     Philpott 
of  opinion  that  the  appropriation  was  made,  and  they  found  their       jones. 
verdict  accordingly  for  IIU 

Mansel  now  moved  for  a  new  trial,  or  (by  leave  reserved)  to 
reduce  the  damages : 

This  is  not  a  case  in  which  an  appropriation  by  the  creditor 
ought  to  *have  been  presumed.  The  plaintiff,  by  proceeding  for  [  *43  ] 
only  18Z.,  gives  general  credit  for  a  certain  sum  received:  by 
inserting  in  his  particular  all  the  items  of  demand,  up  to  84Z., 
he  admits  that  there  has  been  no  specific  appropriation.  The 
statute  says  expressly,  that  no  person  shall  recover  any  sum  or 
demand  for  spirituous  liquors,  unless  such  debt  shall  have  been 
contracted  at  one  time  to  the  amount  of  20«.  By  allowing  the 
plaintiff  to  say  now  that  the  former  payment  was  appropriated 
to  this  part  of  his  claim,  he  would  in  effect  be  enabled  to 
recover  in  contravention  of  the  statute,  and  upon  a  consideration 
which  the  statute,  in  effect,  renders  illegal. 

(Taunton,  J. :  He  did  not  recover  for  the  spirits  in  this 
action,  if  the  jury  were  of  opinion  that  he  had  been  paid  for 
those  already.) 

The  plaintiff  ought  to  have   shewn  that  he  appropriated   the 
payment. 

Lord  Denman,  Ch.  J. : 

If  this  action  were  brought  for  the  111.  2«.  claimed  for  spirits, 
the  statute  would  be  an  answer :  but  the  action  is  not  brought 
for  that ;  the  plaintiff  seeks  to  recover  what  is  due  after  that  has 
been  paid.  The  question  is,  whether  the  jury  were  warranted 
in  saying  that  the  former  payment  was  on  account  of  the  spirits. 
The  defendant  made  no  appropriation  of  that  payment ;  the 
plaintiff,  therefore,  might  elect  at  any  time  to  appropriate  it  to 
this  part  of  his  demand. 

Taunton,  J. : 

The  spirits  have,  in  this  case,  been  excluded  from  the  verdict. 
The  rule  is,  that  if  a  debtor  pays  money  on  account,  and  does 
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Philpott  not  at  the  time  state  how  it  is  to  be  applied,  the  creditor  may 
Jones.  make  the  appropriation.  Here,  the  111.  was  paid  without  any 
[  *^^  ]  application  *to  particular  items  of  the  account.  The  plaintiff 
then  might  apply  that  payment  to  the  items  in  question :  and 
he  was  not  bound  to  tell  the  defendant,  at  the  time,  that  he 
made  such  application ;  he  might  make  it  at  any  time  before  the 
case  came  under  the  consideration  of  a  jury.  There  is,  there- 
fore, no  "  action  maintained,"  or  "  recovery,"  for  the  spirits, 
in  this  case,  according  to  the  terms  of  the  statute ;  and  there  is 
no  provision  in  the  Act  that  a  party  having  been  paid  for  spirits 
supplied  in  the  quantities  there  mentioned,  shall  be  liable  to 
refund.  The  defendant,  if  he  wished  to  avail  himself  of  the 
Act,  should  have  appropriated  the  payment  at  the  time  of 
making  it. 

Williams,  J. : 

The  objection  is,  that  this  action  may  be  considered  as  brought 

for  the  particular  part  of  the  account  to  which  the  statute  would 

apply :  but  the  defendant  has  disarmed  himself  of  this  objection 

by  not   appropriating   the  payment   when  he  made  it.     The 

payment,   having   been    made  on    account    of  the   spirits,   is 

valid ;  he  could  not  have  brought  an   action   to  recover  the 

money  back. 

Rule  refused. 


1834.  Ex   PARTE     LAW. 

Nov^O.  ^2  Adol.  &  Ellis,  45—48  ;  S.  C.  4  N.  &  M.  7 ;  4  L.  J.  (N.  S.)  K.  B.  18.) 

[  *^  ]  A  testator  died,  indebted  to  an  attorney  for  law  expenses,  including 

the  preparation  of  his  will,  which  was  left  in  the  custody  of  the  attorney : 
the  Prerogative  Court  having  cited  the  attorney  (at  the  instance  of  tie 
personal  representatives)  to  bring  in  the  will  and  leave  it  in  the  registry 
of  that  Court,  the  Court  of  King's  Bench  refused,  in  this  stage  of  the 
proceedings,  to  interfere  by  prohibition,  on  the  ground  of  the  attorney's 
claim  to  a  lien  on  the  will. 

WiGHTMAN  had  obtained  a  rule,  in  Trinity  Term  last,  calling 
upon  Mary  Wood  to  shew  cause  why  a  writ  in  the  nature  of 
a  writ  of  prohibition  should  not  issue  to  the  Judge  of  the 
Prerogative  Court  of  Canterbury,  commanding  him  to  stay  all 
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further  proceedings  against  John  Law  in  the  matter  of  Joseph  Ex  parte 
Wood  deceased,  until  the  lien  of  him,  John  Law,  and  of  Bichard 
Coates  on  the  will  of  Joseph  Wood  should  have  been  satisfied  or 
discharged.  The  affidavits  in  support  of  the  rule  stated  that 
Law  and  Coates  were  attorneys,  and  had  been  employed  as  such 
by  Joseph  Wood  deceased  ;  that  J.  W.,  at  the  time  of  his  death, 
owed  them  2002.  for  business  done,  including  the  preparation  of 
his  will ;  that  J.  W.  deposited  the  will  with  Law  and  Coates ; 
that  it  remained  in  their  custody  till  the  dissolution  of  partner- 
ship between  Law  and  Coates ;  and  that  since  the  dissolution, 
and  up  to,  and  always  since,  the  time  of  J.  W.'s  death,  it  had 
remained  in  the  custody  of  Law;  that  application  had  been 
made,  soon  after  the  death  of  J.  W.,  to  Law,  by  the  son  and 
son-in-law  of  J.  W.,  on  behalf  of  Mary  Wood  the  widow  of  J.  W., 
to  know  if  the  will  was  in  his  custody,  which  Law  admitted,  but 
insisted  upon  having  his  account  settled  before  the  will  was 
given  up,  upon  which  they  directed  him  to  make  out  his  bill ; 
that  Law  gave  them  a  copy  of  the  will ;  that  afterwards  Mary 
Wood  made  a  written  application  to  Law  to  have  the  will 
deUvered  to  her,  and  the  bill  sent  in ;  that  Law  subsequently 
delivered  the  bill  of  costs,  but  persisted  in  *his  refusal  to  deliver  [  '40  ] 
up  the  will  till  his  account  was  settled,  whereupon  he  was  served 
with  a  citation  from  the  Prerogrative  Court  of  Canterbury,  at  the 
instance  of  Mary  Wood,  requiring  him  to  appear  in  that  Court, 
and  bring  in  and  leave  in  the  registry  of  that  Court  the  original 
will.  Law  further  deposed  that  he  was  advised  that  he  and 
Coates  had  a  lien  on  the  will  at  common  law,  but  he  was 
informed  that  the  Prerogative  Court  would  decree  that  he  should 
give  up  the  will  without  payment  of  his  bill  of  costs.  It  was 
further  sworn  that  Sir  John  Nicholl,  the  Judge  of  the  Prerogative 
Court,  had,  on  a  day  subsequent  to  the  day  on  which  the  citation 
required  the  will  to  be  brought  in,  declared,  upon  the  case  being 
mentioned,  that  the  claim  of  lien  was  no  excuse  for  not  bringing  in 
the  will ;  and  that,  if  it  was  not  brought  in  on  or  before  the  next 
sitting  of  the  Court,  he  should  pronounce  Law  to  be  in  contempt. 

Follett  now  shewed  cause  : 
The  Prerogative  Court  has  an  exclusive  jurisdiction  as  to  the 
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Ex  parte  probate  of  wills,  or  compelling  the  production  of  them:  this 
Court,  therefore,  will  not  interfere  by  prohibition,  which  is  a 
proceeding  applicable  properly  to  cases  where  the  Spiritual 
Court  is  exceeding  its  jurisdiction.  As  to  the  question  of  lien, 
this  Court,  if  a  proper  case  should  appear,  may  interfere  when 
the  question  arises ;  but  they  will  not  anticipate  it. 

Wightmany  contra  : 

It  is  true  that  the  Spiritual  Court  has  exclusive  jurisdiction ; 
but  the  question  here  is,  whether  the  Court  of  King's  Bench 
will  interfere  to  prevent  the  Spiritual  Court  from  proceeding  in 
[  ••17  ]  derogation  of  *the  common  law.  In  a  tithe  suit,  this  Court 
interferes  when  a  question  of  modus,  or  other  matter  of  common 
law,  arises.  Here  a  lien  is  claimed,  which  is  matter  of  common 
law.  If  this  application  were  to  fail,  an  attorney's  lien  on  a  will 
would  be  altogether  nugatory. 

Lord  Dbnman,  Ch.  J. : 

Your  application  goes  to  prevent  the  Spiritual  Court  from  even 
having  the  will  brought  in  till  the  lien  is  satisfied.  You  do  not 
call  on  them  not  to  keep  it  in  the  registry.  We  cannot  presume 
that,  when  they  have  ordered  the  will  in,  they  will  do  any  thing 
improper.  Supposing  the  question  of  lien  to  arise,  we  should 
see  whether  we  could  give  effect  to  the  right  without  injuring 
parties. 

Taunton,  J. : 

There  is  clearly  no  ground  for  this  application.  It  is  assumed 
that  the  Prerogative  Court  are  going  to  act  in  derogation  of  the 
course  of  common  law ;  that  is,  that  they  will  try  the  right  of 
lien.  I  know  that  when  a  Spiritual  Court  proceeds  to  try  a 
custom,  or  other  similar  question,  this  Court  will  interfere.  But 
at  present,  it  does  not  appear  that  anything  is  going  to  be  done 
in  derogation  of  the  common  law.  The  Spiritual  Court  has  not 
only  jurisdiction  over  wills,  but  exclusive  jurisdiction;  and  they 
are  not  exceeding  that  jurisdiction  when  they  order  the  will  to  be 
brought  in.     We  cannot  act  upon  the  mere  suggestion  that  it  is 
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likely  they  will  proceed  as  this  Court  woald  not  proceed.    I  trust      Ex  parte 

Law 
that  the  Spiritual  Court  will  hold  the  will  to  be  in  the  possession 

of  the  parties  who  are  entitled  to  it. 

Williams,  J. :  [  ^^  ] 

No  ground  has  been  shewn  for  this  application.  We  cannot 
say  that  the  Spiritual  Court  will  proceed  improperly.  Admitting 
that  it  is  the  proper  place  for  the  custody  of  wills,  it  is  too  much 
to  say  that  we  are  to  prevent  their  having  that  custody  on  the 
supposition  that  the  rights  of  parties  will  be  injured.  The  usual 
case  of  a  prohibition  being  granted  is,  where  there  is  either  a 
proceeding  contrary  to  common  law,  or  cognisance  taken  of  that 
which  is  cognisable  only  at  common  law. 

Rvle  diacliarged  with  costs. 


MACARTHUR  v.   CAMPBELL.  i834. 

(2  Adol.  &  EUis,  52—56;  S.  C.  4  N.  &  M.  208 ;  4  L.  J.  (N.  S.)  K.  B.  25.)  ^"^^^ 

On  a  motion  for  an  attachment  for  not  performing  an  award,  the  [  ^2  ] 

Court  wiU  not  discuss  objections  to  the  award,  not  apparent  on  the  face 
of  it ;  as,  that  the  arbitrator  was  partial,  or  that  matters  were  brought 
before  him  (the  reference  being  of  all  matters  in  difference)  which  are 
not  disposed  of  by  the  award. 

Assumpsit.  Plea,  the  general  issue.  On  the  18th  June,  1882, 
by  an  order  of  Lord  Tbntbrden,  the  cause,  and  all  matters  in 
difference  between  the  parties,  were  referred  to  an  arbitrator ; 
the  costs  of  the  suit  and  of  the  reference  to  abide  the  event  of  the 
award.  The  order  was  made  a  rule  of  Court,  19th  April,  1833. 
The  arbitrator  awarded,  12th  November,  1832,  **  that  there  is 
not  any  sum  or  sums  of  money  due  and  owing  from  the  said 
H.  D.  Campbell  to  the  said  John  M'Arthur ;  nor  did  the  said 
H.  D.  Campbell  undertake  or  promise  in  manner,  &c."  The 
costs  of  the  cause  and  reference  were  taxed  at  104/.  10s.  In 
Easter  Term,  1833,  the  plaintiff  obtained  a  rule  to  set  the  award 
aside,  which  was  discharged  in  Michaelmas  Term,  1833  (i),  on 
account  *of  the  lateness  of  the  application.    In  Easter  Term  last,        [  •sa  ] 

(1)  See  Macarthur  v.  Campbdl,  39  B.  R.  557  (5  B.  &  Ad.  518). 
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Macakthue  Miller  obtained  a  rule  to  shew  cause  why  an  attachment  should 
Campbell,  not  issue  against  the  plaintiff  for  not  paying  the  costs.  The 
affidavits  in  opposition  stated  that  the  defendant  made  a  claim 
of  set-off  before  the  arbitrator,  of  which  the  award  had  taken  no 
notice.  The  set-off  had  not  been  pleaded,  nor  notice  given  of  it, 
in  the  original  action.  The  sum  claimed  by  the  plaintiff  was 
61.  lis. ;  the  sum  claimed  in  the  set-off  was  20Z.  lis.  Id.  The 
affidavits  also  contained  statements  imputing  partiality  to  the 
arbitrator. 

Follett  and  W.  H.  Watson  now  shewed  cause : 

If  the  arbitrator  had  found  for  the  plaintiff,  it  would  have 
appeared  that  he  had  arbitrated  on  all  submitted  to  him :  so  if 
the  arbitrator  had  awarded  general  releases :  Wharton  v.  King  (i). 
But  the  present  award  is  not  final ;  for  the  set-off  may  be  still 
the  subject  of  a  future  action  against  the  plaintiff;  and,  if  the 
award  were  pleaded  in  bar  to  such  action,  it  would  be  a  good 
replication,  that  the  award  did  not  dispose  of  all  matters  in 
difference.  The  objection  to  the  award,  as  not  being  final, 
might  have  been  pleaded  to  an  action  brought  upon  it,  as  was 
allowed  in  Car  gey  v.  Aitchison  (2),  in  conformity  with  Mitchell  v. 
Stareley  (3) ;  it  ought,  therefore,  to  be  held  a  sufficient  answer 
to  an  application  for  an  attachment :  In  re  Cargey  (4).  On  the 
former  motion  in  this  case(5),  the  Court  considered  the  appli- 
cation to  set  aside  the  award  to  be  too  late,  although  Musselbrook 
[  •o^  ]  *v.  Dunkin  (6)  appears  to  be  an  authority  to  the  contrary  :  but 
this  does  not  shew  that  the  objection  may  not  be  insisted  upon 
in  opposing  an  application  for  ah  attachment,  which  is  not  a 
strict  matter  of  right,  but  a  proceeding  in  the  discretion  of  the 
Court ;  and  the  present  is,  at  any  rate,  a  case  of  sufficient  doubt 
to  induce  the  Court  to  withhold  the  summary  remedy.  With 
respect  to  the  objection  of  partiality,  it  perhaps  could  not  be 
regularly  pleaded  in  answer  to  an  action  ;  but  the  want  of  finality 
makes  the  award  altogether  void.     If  the  order  of  reference  had 

(1)  36  R.  R.  643  (2  B.  &  Ad.  528).  (4)  2  Dowl.  &  By.  222. 

(2)  26  R.  R.  298  (2  B.  &  C.  170.  (5)  Macarthur  v.  Campbell /S9B„li. 
S,  C,  affirmed  in  error,  in  Ex.  Ch.      557  (5  B.  &  Ad.  518). 

2  Bing.  199).  (6)  35  R.  R.  637  (9  Bing.  605). 

(3)  14  R.  R.  287  (16  East,  58). 


VOL.  XLi.]        1884.     K.  B.    2  AD.  &  EL.  54—55.  879 

specifically  noticed  the  set-off,  there  can  be  no  doubt,  on  the   Macabthue 
authority  of  Randall  v.  Randall  (i),  that  the  attachment  would    campbbll. 
have   been   refused.     In    Winter  v.  Munton{2),   the  objection, 
that  matters   in   difference  were  not  noticed,   was  raised   by 
affidavit ;    though   it  is  true  that  that  was  on  motion  to   set 
the  award  aside. 

Sir  J.  Scarlett  and  MiUer,  contra  : 

It  is  not  contended  that  the  award  is  bad  upon  the  face  of  it, 
or  even  doubtful ;  and  if  any  objection,  not  appearing  on  the  face 
of  the  award,  be  raised,  that  must  be  done  by  motion  to  set  aside 
the  award ;  otherwise  a  party,  against  whom  an  award  was 
made,  might  easily  evade  it,  by  neglecting  to  make  any  objection 
within  the  time  for  setting  it  aside,  and  then  filing  affidavits  in 
answer  to  the  motion  for  an  attachment,  which  could  not  be 
answered.  Neither  ought  it  to  be  assumed  that  the  defendant 
could  sue  on  the  matters  included  in  the  set-off:  it  might 
be  shewn  in  answer  that  the  set-off  was  before  the  arbitrator, 
in  the  same  way  as  it  may  be  shewn  that  a  set-off  ^was  brought  [  *55  j 
before  a  jury,  by  plea  or  notice,  and  that  the  jury  nevertheless 
found  for  the  plaintiff. 

Lord  Denman,  Ch.  J. : 

It  is  said  in  1  Tidd's  Practice  (3),  "The  Courts  will  not  set 
aside  an  award,  though  for  defects  appearing  on  the  face  of  it, 
after  the  expiration  of  the  time  limited  by  the  statute  (4) ;  and 
a  party  cannot,  in  shewing  cause  against  an  attachment,  impeach 
the  award  for  any  intrinsic  "  (where  we  should  read  **  extrinsic  '') 
"  matter.  But,  upon  an  application  for  an  attachment  for  non- 
performance of  an  award,  it  is  competent  to  the  parties  to  object 
to  the  award  for  any  illegality  apparent  on  the  face  of  it,  although 
the  time  limited  by  the  statute  for  applying  to  the  Court  to  set 
aside  the  award,  is  expired :  the  reason  is,  that  upon  a  motion 
for  an  attachment,  the  party  would  be  without  remedy,  if  the 
attachment  were  granted,  notwithstanding  the  illegality  of  the 

(1)  8  B.  B.  601  (7  East,  81).  (4)  9  &  10  Will.  in.  c.   15,  s.  2. 

(2)  19  R.  R.  560  (2  B.  Moore,  723).  [Repealed  by  the  Arbitration  Act, 

(3)  Chap.  36,  p.  845,  9th  edit.  1889  (52  &  53  Vict.  c.  49),  s.  26.  But 
1828.  see  R.  S.  C.  Ord.  64,  r.  14.— R.  C] 
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Macabthub  award;  whereas,  if  the  party  were  left  to  his  remedy,  by 
Campbell,  bringing  his  action  on  the  award,  it  would  be  competent  to  the 
defendant  to  take  advantage  of  any  illegality  appearing  on  the 
face  of  it."  Numerous  cases,  which  are  referred  to  in  Uidd  (i), 
establish  the  principle,  that  an  objection  upon  the  face  of  the 
award  may  always  be  taken  advantage  of;  but  that  objiections 
arising  dehors  must  be  made  within  the  limited  time.  In  the 
case  which  was  before  us  a  twelvemonth  ago  (2),  the  Court 
decided  that  they  would  not  allow  an  award  to  be  set  aside  after 
the  statutory  time ;  and  it  would  be  too  much  to  allow  a  longer 
i  •50  ]  time  *for  making  extrinsic  objections  to  an  attachment,  by 
affidavits  in  answer  to  the  application.  The  attabhment  must 
therefore  fall  within  the  general  rule,  according  to  the  principle 
laid  down  in  Tidd. 

Taunton,  J. : 

I  entertained  some  doubt  on  one  point  only.  Well  knowing, 
as  I  do,  that  the  previous  decision  (2)  in  this  case  was  correct, 
I  still  thought  that,  perhaps,  the  Court  might,  on  the  present 
application,  look  at  the  circumstances,  to  guide  them  in  the 
exercise  of  this  their  discretionary  power.  But,  on  considera- 
tion, I  think  it  best  to  be  guided  by  the  plain  rule,  rather 
than  by  accidental  circumstances.  This  is  an  objection  raised 
on  matters  extrinsic  to  the  award,  and  it  comes  too  late.  I 
understand  the  distincton  to  be  as  stated  by  my  Lord. 

Williams,  J. : 

I  am  of  the  same  opinion.     A  contrary  decision  would  invert 

the  regular  order  of  proceedings,  and  would  make  every  motion 

for  an  attachment  an  opportunity  for  discussing  questions  which 

ought   properly  to  be  raised   by  motion   for  setting   aside  an 

award. 

Ride  absolute. 

(I)  See  also  Manser  v.  Heaver y  37  (2)  Macarthury,  Campbell,  39 'R.IL 

B.  R.  426  (3  B.  &  Ad.  295).  do!  (5  B.  &  Ad.  518). 
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BETTS  AND  DREWE  v.  GIBBINS  (1).  i834. 

(2  Adol.  &  EUis,  57—77 ;  S.  C.  4  N.  &  M.  64 ;  4  L.  J.  (N.  S.)  K.  B.  1.)  ^^'  "' 

Defendant  sold  ten  casks  of  goods  to  N.,  and  sent  them  to  plaintifPs,  [  ^7  ] 

with  notice  that  they  were  for  N.,  and  ordering  plaintiffs  to  separate 
them  from  other  articles  sent  at  the  same  time,  and  to  have  them  taken 
away  distinctly  from  those.  After  they  were  separated,  N.  took  away 
two  ca^ks.  Defendant  then  ordered  plaintiffs  not  to  deliver  the  remaining 
eight  to- N.,  hut  to  another  person,  which  order  plaintiffs  oheyed.  N. 
becoming  bankrupt,  his  assignees  sued  plaintiffs  in  trover  for  the  eight 
casks.  Plaintiffs  wrote  to  defendant,  stating  that  they  looked  to  him 
for  indemnity;  and  inquiring  whether  they  should  defend,  and  stated 
that  they  should  settle  the  ^tion,  in  default  of  receiving  instructions 
from  him.  Defendant  denied  his  liability  to  indemnify,  though  he  said 
he  was  advised  the  action  could  not  be  defended,  but  he  offered  to  place 
eight  fresh,  casks  of  the  same  article  in  the  plaintiffs*  hands.  Plaintiffs 
received  the  casks,  and  offered  them  to  the  assignees ;  who,  two  months 
after,  refused  to  accept  them.  Plaintiffs  then  paid  the  sum  claimed, 
and  costs,  to  the  assignees,  and  sued  defendant  for  the  sum  paid  and  the 
costs  of  the  action,  declaring  upon  promises  to  indemnify,  in  considera* 
tion  of  .their  not  delivering  the  casks  to  N.,  and  delivering  them  to 
another  person :   Held, 

1.  That  a  promise  to  indemnify  to  the  full  amount  claimed  might  be 
impUed  from  the  facts. 

2.  That,  whether  the  right  of  stoppage  as  against  N.  was  determined 
or  not,  the  detaining  the  goods  by  the  plaintiffs  was  not  such  an 
evidently  unlawful  act  as  entitled  the  defendant  to  resist  the  action  as  an 
attempt  to  enforce  contribution  or  indemnity  among  wrongdoers. 

3.  That  the  taking  of  the  last  eight  casks  by  the  plaintiffs,  and  offering 
them  to  the  assignees,  was  n)>t  a  waiver  or  satisfaction  of  the  plaintiffs' 
claim  against  the  defendant. 

Letters  between  N.  and  defendant,  respecting  the  original  contract 
and  the  disposal  of  the  casks,  not  communicated  to  the  plaintiffs, 
were  offered  by  the  defendant  in  evidence.  Queer e,  whether  tiiey  were 
admissible  ? 

Assumpsit.  The  first  count  of  the  declaration  alleged  that 
in  consideration  that  the  plaintiffs,  at  the  defendant's  request, 
would  refuse  to  deliver  certain  goods  to  Messrs.  Nyren  and 
Wilson,  and  would  deliver  them  to  another  person,  the  defen- 
dant undertook  to  indemnify  them  for  so  doing;  and  the 
count  averred  such  refusal  and  delivery;  it  then  stated  that 
an  action  was  commenced  by  the  assignees  of  Nyren  and  Wilson, 

(1)  Followed  in  Dii^do/cv.Zovmw^  L.  J.  P.  74;  72  L.  T.  203;  cited  by 

(1875)  L.  B.  10  C.  P.  196,  44  L.  J.  Kennedy,  J.  in  Burrows  v.  Rhodes^ 

C.  P.  197.   Distinguished  by  Bbxjcb,  '99,  1  Q.  B.  81(5,  829,  68  L.  J.  Q.  B, 

J.    in    The    Englishman    and    The  545,  551.— B.  C. 
Australia  (No.   2),  '95,    P.   212,  04 
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Betts  who  had  become  bankrupts,  against  the  plaintiflfs,  for  not  deliver- 
GiBBiNs.  ii^g  ^he  goods  to  N.  and  W. ;  and  that  the  plaintiflfs,  to  prevent 
further  proceedings,  paid  a  large  sum  of  money.  Breach,  that  the 
defendant  would  not  indemnify  them  in  respect  of  that  sum.  The 
cause  of  action  was  differently  stated  in  several  other  special 
counts,  but  they  all  proceeded  on  an  alleged  promise  to  indemnify. 
On  the  trial  before  Denman,  Gh.  J.  at  the  sittings  in  London 
[  'ss  ]  after  Trinity  Term,  1833,  a  verdict  *was  taken  for  the  plaintiflfs, 
with  1572.  58.  damages,  subject  to  the  opinion  of  the  Court  on  a 
case,  which  was  substantially  as  follows : 

The  plaintiflfs  carry  on  business  as  bargemasters  and 
wharfingers  at  Bristol  and  London.  The  defendant  is  a  manu- 
facturing chemist  at  Neath  in  Glamorganshire.  Of  the  letters 
herein-after  mentioned,  those  which  passed  between  Nyren  and 
Wilson  and  the  defendant  were  produced  at  the  trial  by  the 
defendant,  without  any  proof  that  they  had  been  communicated 
to  the  plaintiflfs;  and  the  reception  of  them  being  objected  to, 
their  admissibility  was  ordered  to  form  a  question  in  the  case. 
On  the  9th  of  August,  1830,  Messrs.  Nyren  and  Wilson,  who 
were  colour-merchants  in  London,  wrote  to  the  defendant, 
inquiring  when,  and  at  what  price,  he  could  supply  them  with 
five  tons  of  acetate  of  lime,  to  be  delivered  to  them  at  a  wharf 
in  London.  The  defendant  oflfered  to  supply  them  with  the 
quantity  required,  at  a  given  price,  to  be  paid  by  a  bill  at 
four  months  on  delivery;  and  on  the  19th  of  August,  1830, 
Nyren  and  Wilson  wrote  to  the  defendant,  accepting  his  pro- 
posal. The  defendant,  on  or  about  the  9th  of  October,  sent 
the  cargo  ordered,  namely,  five  tons  of  acetate  of  lime,  in  ten 
casks,  from  Neath  to  Bristol,  to  be  from  thence  forwarded  by 
the  plaintiflfs'  boats  to  London;  and  he  thereupon  wrote  a 
letter  to  the  plaintiflfs  as  follows,  dated  9th  October,  1830: 

**  There  are  some  casks  gone  on  by  your  boats  to  wait  my 
orders  in  London;  and  I  wrote  to  your  house  in  Bristol, 
directing  that  thirty  casks  (C.  1  and  C.  30),  containing  liquid, 
should  be  for  Mackmurdo  and  Pitchford,  and  ten  hogsheads 
(C.  160  and  C.  169),  of  dry  goods,  gross  five  tons,"  &c.,  "should 
[  *o9  ]  be  for  Nyren  and  Wilson ;  *and  as  other  casks  are  also  gone 
forward,  I  shall  be  obliged  by  your  carefully  separating  the 
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above  for  the  parties  mentioned,  and  having  them  taken  away        Hetts 
distinct  from  any  others;  for  I  am  fearful  that  there  may  be      gibbins. 
some  confusion  in  the  business ;  and  shall  thank  you  to  address 
me  a  few  lines,  per  post,  stating  that  this  is  done,  and  informing 
me  the  marks  of  the  other  casks  which  you  have  received  to 
my  orders." 

On  the  12th  of  October,  the  defendant  drew  a  bill  of  exchange 
on  Nyren  and  Wilson,  at  four  months  date,  for  161i.  1«.  2d., 
being  the  amount  of  the  price  of  the  five  tons  of  acetate  of  lime 
and  the  casks,  and  transmitted  it  to  them  for  acceptance  in 
a  letter  dated  the  same  day.  Nyren  and  Wilson  did  not  either 
accept  the  bill  or  return  it  to  the  defendant ;  nor  did  they  pay 
it  at  maturity,  nor  otherwise  pay  the  price  of  the  acetate  of 
lime  and  casks,  although  often  applied  to. 

On  or  about  the  20th  of  October,  1830,  Nyren  and  Wilson 
made  application  respecting  the  above  consignment,  and  at 
that  time  took  away  two  of  the  ten  casks  of  acetate  of  lime. 

On  the  2nd  of  November,  1830,  whilst  the  remaining  eight 
casks  were  still  upon  the  plaintiffs'  wharf,  Thomas  Gibbins, 
the  brother  of  the  defendant,  acting  on  his  behalf  and  by  his 
authority,  personally  gave  directions  to  the  plaintiffs  not  to 
deliver  the  remaining  casks  to  Nyren  and  Wilson,  but  to 
deliver  them  to  the  order  of  John  Elliott ;  and  he  also  on  the 
same  day  signed  an  order,  which  was  delivered  to  the  plaintiffs, 
directing  them  to  deliver  the  eight  casks  to  the  order  of  Elliott. 
This  order  was  afterwards  duly  indorsed  by  Elliott,  thus: 
*'  Deliver  the  eight  casks  to  S.  Moline. — John  *Elliott."  Purr  [  •eo  ] 
suant  to  this  order  and  the  indorsement,  the  plaintiffs  delivered 
the  eight  remaining  casks  of  acetate  of  lime  to  Sparks  Moline, 
the  indorsee. 

On  the  3rd  of  November,  1880,  the  defendant  wrote  to 
Messrs.  Nyren  and  Wilson,  informing  them  that,  not  having 
had  a  bill  from  them,  he  had  disposed  of  the  eight  casks  else- 
where, and  requesting  them  to  cancel  his  draft  and  invoice, 
and  remit  for  the  two  casks. 

A  commission  of  bankruptcy  having  issued  against  Nyren 
and  Wilson,  the  plaintiffs,  on  or  about  the  29th  of  October, 
1831,  received  a  note  from  Messrs.  Fyson  and  Beck,  solicitors 


884  1834.    K.  B.     2  AD.  &  EL.  60—61.  [r.r. 

Betts        to  the  assignees,  demanding  the  eight  casks,  and  giving  notice 
GiBBiNs,      that,  in  the  event  of  their  refusal  to  deliver  the  same,   an 
action  of  trover  would  be  forthwith  commenced  against  them 
by  the  assignees. 

A  copy  of  this  notice  was  forwarded  to  the  defendant  at  Neath 
on  the  3rd  of  November,  1831,  by  Messrs.  Vandercom  and 
Comyn,  the  attorneys  of  the  plaintiffs,  in  a  letter  containing 
the  following  passage:  ''As  you  only  are  interested  in  the 
dispute,  and  Messrs.  Betts  and  Drewe  look  to  you  for  their 
indemnity,  we  beg  to  inquire  on  their  part  what  you  intend 
to  do  under  the  circumstances ;  whether  you  wish  the  threatened 
action  to  be  defended,  or  you  will  comply  with  the  demand, 
by  sending  eight  hogsheads  in  lieu  of  those  delivered  to  the 
order  of  Mr.  Elliott,  that  Messrs.  Betts  and  Drewe  may  hand 
them  over  to  the  assignees  as  required."  The  letter  also 
requested  certain  information  in  the  event  of  the  defendant 
determining  that  the  action  should  be  resisted ;  and  there  was 
r  •fii  ]  the  following  postscript :  **  Since  writing  the  enclosed,  *the 
assignees  have  commenced  their  action  by  serving  Messrs. 
Betts  and  Drewe  with  a  writ:  you  will  therefore  give  the 
matter  your  immediate  attention." 

To  this  letter  no  answer  was  returned;  and  on  the  10th 
of  November,  1831,  the  plaintiffs*  attorneys  wrote  to  the  defen- 
dant, expressing  their  surprise,  and  adding,  **We  have  to 
inform  you  that,  as  the  plaintiffs  are  proceeding  in  their  action 
against  Messrs.  Betts  and  Drewe  with  all  possible  speed,  we 
shall  advise  these  gentlemen  to  settle  the  action  and  hold  you 
answerable  for  the  consequences,  unless  we  hear  from  you 
satisfactorily  by  return  of  post." 

On  the  17th  November,  1831,  the  defendant  wrote  to  the 
plaintiffs  a  letter  containing  the  following  passage:  ''I  have 
received  application  from  your  solicitors  for  the  return  of  eight 
casks  of  acetate  of  lime,  in  lieu  of  those  intended  to  be  delivered 
to  Nyren  and  Wilson  about  this  time  last  year.  I  have  laid 
the  whole  case  before  my  own  solicitor;  and,  although  I  am 
advised  that  the  action  brought  by  Nyren  and  Wilson's  assignees 
cannot  be  successfully  defended,  I  do  not  consider  myself  liable 
to  you :  but,  from  other  considerations,  I  am  willing  to  interpose 
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in  your  behalf,  and,  in  a  reasonable  time,  to  restore  eight  casks       Bbtts 
to  your  care,  by  your  allowance  of  the  charges  for  rent  &c.,      gibbins. 
paid  on  the  former." 

On  the  19th  of  November,  the  defendant  did  ship  for  the 
plaintiffs  eight  casks  of  acetate  of  lime,  which  were  duly 
received  by  the  plaintiffs  in  London.  The  plaintiffs'  attorneys, 
on  the  receipt  of  the  above  letter,  offered  to  deliver  to  the 
assignees  the  eight  casks  so  proposed  to  be  substituted;  and 
this  offer  being  rejected,  they,  to  *prevent  further  expense,  [  •62  ] 
paid  over  the  fair  estimated  value  of  the  acetate  of  lime,  and 
the  costs  of  the  action  brought  by  the  assignees,  which,  together 
with  their  own  costs,  amounted  to  the  sum  for  which  the 
verdict  in  the  present  action  was  taken. 

In  about  two  months  after  the  substituted  eight  casks  were 
received  by  the  plaintiffs,  an  account  of  such  payment  was 
transmitted  to  the  defendant.  The  plaintiffs  had  also,  before 
paying  the  said  sum  to  the  assignees,  transmitted  to  the 
defendant  a  copy  of  a  letter  received  by  them  from  their 
attorneys  (dated  18th  January,  1882),  which  stated  that  ''the 
assignees,  after  having  taken  the  interval  between  the  com- 
munication of  the  proposal  to  transfer  the  fresh  casks,  and 
that  day,  to  consider  the  proposal,  had  that  day  sent  them 
an  answer,  that  the  assignees  would  not  accept  the  terms, 
but  would  proceed  with  the  action ; "  and  the  letter  from  the 
plaintiffs'  attorneys  advised  the  plaintiffs  to  pay  the  assignees 
the  value  of  the  eight  hogsheads  at  once,  with  the  costs  incurred 
to  that  time.  The  above  was  accompanied  by  a  letter  from 
the  plaintiffs  to  the  defendant,  as  follows:  ''January  21,  1882. 
We  have  this  day  received  a  letter  from  our  solicitors,  of 
which  the  annexed  is  a  copy;  and,  as  we  have  acted  entirely 
under  your  instructions  in  this  transaction,  we  hope  you  will 
remit  us  or  them  the  amount  required  immediately,  as  it 
seems  worse  than  useless  to  defend  the  action  or  spend  more 
money.  Your  answer  by  the  return  of  post  will  very  much 
oblige." 

In  answer  to  which,  on  the  28rd  of  January,  the  defendant 
wrote  to  the  plaintiffs  as  follows:  "We  complied  with  your 
request  against  our  interest  in  sending  you  *eight  casks  of       [  ^63  ] 
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BsTTs       acetate  of  lime.    We  decline  doing  more.    We  by  no  means 
GiBBiKB.     regard  you  as  acting  under  our  instructions." 

The  defendant  proved,  under  Nyren  and  Wilson's  commission, 
a  debt  of  161Z.  1«.  2d.,  being  the  price  charged  for  the  ten 
casks  of  acetate  of  lime  mentioned  in  the  defendant's  letter 
of  the  9th  of  October,  1880.  But  such  proof  was  made  after 
the  eight  casks  of  acetate  of  lime  had  been  transmitted  to 
and  received  by  the  plaintiffs,  and  after  the  letter  of  the 
8rd  of  November,  1881,  and  before  the  present  action  was 
commenced;  no  application  having  at  that  time  been  made  by 
the  plaintiffs  to  the  defendant  subsequent  to  the  receipt  by  the 
plaintiffs  of  the  last  eight  casks. 

The  questions  for  the  opinion  of  the  Court  were. 
First,  whether  the  correspondence  between  Nyren  and  Wilson 
and  the  defendant  was  admissible  in  evidence;  and,  secondly, 
whether  the  defendant  was  liable  to  repay  to  the  plaintiffs  the 
sum  paid  by  them  to  the  assignees,  and  the  plaintiffs'  costs 
of  the  said  action.  If  the  Court  should  be  of  that  opinion, 
the  verdict  was  to  stand;  if  not,  a  verdict  to  be  entered  for 
the  defendant. 

Chilton,  for  the  plaintiffs : 

It  is  not  necessary  to  enter  into  the  question  of  the  admis- 
sibility of  the  letters.  Even  supposing  them  admissible,  they 
amount  only  to  transactions  passing  behind  the  backs  of  the 
plaintiffs,  and  cannot  affect  their  rights.  The  defendant  is 
liable  at  all  events.  In  the  letter  of  9th  October,  1880,  he 
tells  the  plaintiffs  that  the  casks  are  waiting  his  orders;  he 
directs  them  to  separate  the  casks  for  the  parties,  and  to  have 
them  taken  away;  and  he  speaks  of  other  casks  received  for 
[  •e^  ]  his  orders.  He,  therefore,  cannot  *deny  that  the  plaintiffs 
were  bound  to  obey  his  directions  respecting  the  casks;  and 
this  is  consistent  with  all  that  follows.  On  the  2nd  of 
November,  1880,  he  orders  them  not  to  deliver  the  remaining 
eight  casks  to  Nyren  and  Wilson,  giving  on  the  same  day  an 
order  to  deliver  them  to  another  party;  and  the  phrase 
''remaining"  shews  that  he  then  knew  of  the  delivery  of  the 
two.    On  the  8rd  of  November,  1831,  the  defendant  receives 
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from  the  plaintiffs  notice  that  proceedings  are  commenced  Bbttb 
against  them,  and  that  they  look  to  him  for  indemnity,  and  gibbikb. 
request  instructions.  On  the  10th  of  November,  1831,  no 
answer  having  been  given  to  the  last  letter,  the  subject  is 
pressed  again  upon  the  defendant,  and  he  is  told  that  the 
plaintiffs  will  be  advised  to  settle  the  action,  and  that  he  will 
be  held  answerable.  On  the  17th  of  November,  1831,  he  writes 
back  tha,t  he  is  advised  that  the  action  cannot  be  successfully 
defended,  and  that  he  does  not  consider  himself  liable  to  the 
plaintiffs;  but  proposes  a  compromise  with  the  assignees, 
which  the  latter  do  not  accept.  Then  the  plaintiffs  pay  the 
money,  which  was  their  only  course.  At  the  trial  it  was  urged, 
on  behalf  of  the  defendant,  first,  that  if  there  was  a  right  of 
stoppage  in  transitu,  the  plaintiffs  ought  to  have  defended  the 
action;  and,  secondly,  that  if  there  was  no  such  right,  they 
were  wrongdoers  in  withholding  the  casks,  and  that  neither 
contribution  could  be  claimed,  nor  promise  of  indemnity  implied, 
among  tortfeazors.  The  answer  is,  first,  that  the  defendant's 
letter  of  the  17th  of  November,  1831,  absolves  the  plaintiffs  from 
defending  the  action,  even  if  there  was  a  defence ;  and,  secondly, 
that  the  rule  as  to  tortfeazors  is  not  so  unqualified  as  the 
defendant's  argument  would  require  it  to  be.  On  this  last 
point,  Merryweather  *v.  Nixan  (i)  was  cited  at  the  trial  for  [  ^es  ] 
the  defendant,  where  one  of  two  parties,  against  whom  jointly 
there  had  been  a  recovery  in  an  action  of  tort  (for  injury  to 
a  mill),  sued  the  other  for  contribution,  and  was  nonsuited: 
but  there  Lord  Kenyon  distinguished  the  case  from  cases  of 
indemnity  where  one  man  employed  another  to  do  acts  not 
unlawful  in  themselves,  for  the  purpose  of  asserting  a  right. 

(Taunton,  J. :  Merryweather  v.  Nixan  (l)  is  rather  an  unsatis- 
factory case :  it  is  shortly  reported,  and  the  nature  of  the  injury 
does  not  appear.) 

In  that  case.  Philips  v.  Biggs  (2)  was  mentioned,  in  which  no 
decision  is  given,  and  it  is  said  that  the  Court  doubted,  and 
likened  the  case  of  the  two  sheriffs  of  Middlesex,  in  an  action  for 
(1)  16  E,  E.  810  (8  T.  E.  186).  (2)  Hardree,  164. 
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Betts  escape,  to  that  of  two  joint  obligors.  In  Adam8(yn  v.  Jarvis  (i) 
•OiBBurs.  ^^^  Court,  in  giving  judgment,  said,  '*  Every  man  who  employs 
another  to  do  an  act  which  the  employer  appears  to  have  a  right 
to  authorise  him  to  do,  undertakes  to  indemnify  him  for  all  such 
acts  as  would  be  lawful  if  the  employer  had  the  authority  he  pre- 
tends to  have  :  "  and  they  confined  the  doctrine,  that  wrongdoers 
cannot  have  redress  or  contribution,  as  against  each  other,  to 
cases  where  the  person  seeking  redress  must  have  known  that  he 
was  doing  an  unlawful  act.  In  Colbum  v.  PaUiwre  (2)  the  pro- 
prietor of  a  newspaper  sued  his  editor  for  inserting  a  libel 
without  the  knowledge  of  the  plaintiff,  for  which  the  plaintiff 
had  been  convicted  and  fined;  and  Lord  Lyndhurst  said,  "I 
entertain  little  doubt  that  a  person  who  is  declared  by  the  law 

[  •66  ]  to  be  guilty  of  a  crime  cannot  be  allowed  to  recover  *damages 
against  another  who  has  participated  in  its  commission:"  but 
there  the  plaintiff  was  an  actual  criminal;  and,  indeed,  the 
decision  of  the  case  was  founded  on  a  distinct  ground.  In 
Humphrys  v.  Pratt  (3)  the  House  of  Lords  held  that  a  sheriff, 
who,  at  the  request  of  an  execution  creditor,  had  seized  goods 
not  belonging  to  the  debtor,  but  pointed  out  by  the  creditor  as 
the  debtor's  goods,  might  recover  from  the  creditor  indemnity  for 
.  the  damages  and  costs  of  an  action  in  which  the  real  owner 
recovered  against  the  sheriff.  If  an  act  be  indifferent  in  itself, 
and  become  lawful  or  unlawful  only  from  the  circumstances 
attending  it,  then  the  party  who  orders  it  to  be  done  may  be 
made  answerable  for  its  consequences  to  the  party  acting  upon 
the  order.  In  Fletcher  v.  Harcot  (4)  the  plaintiff  declared  that 
the  defendant  had  arrested  one  B.  on  a  commission  of  rebellion, 
and  had  requested  the  plaintiff  to  keep  him  as  prisoner,  and 
had  promised  to  indemnify;  that  the  plaintiff  had  kept  him,  and 
that  B.  had  afterwards  recovered  against  the  plaintiff  for  false 
imprisonment;  the  jury  found  for  the  plaintiff  on  an  issue  of 
nan  assumpsit;  and,  on  motion  in  arrest,  the  plaintiff  had 
judgment,  the  Court  saying,  that  he  which  doth  a  thing  which 

(1)  29  R.  R.  503  (4  Bing.  66).  154 ;  2  Dow  &  G.  288). 

(2)  40  R.  R.  493  (1  Cr.  M.  &  R.  73 ;  (4)  Hutton,  55.  S.  C.  as  Battersey's 
4  Tyrwh.  677).  case,  Winch,  48. 

(3)  35  R.  R.  41  (5  BUgh  (N.  S.) 
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may  be  lawful,  and  the  illegality  thereof  appear  not  to  him,  he  Bettb 
which  employs  the  party  and  assumes  to  save  him  harmless,  gibbiks. 
shall  be  charged.  In  Farebrother  v.  Ansley  (i)  it  was  held  that 
the  sheriff  is  not  bound  by  implied  promise  to  indemnify  an 
auctioneer,  who  has,  at  the  request  of  the  sheriff 's  officer,  sold 
goods  belonging  to  a  stranger  who  recovers  against  him ;  and 
*that,  if  the  sheriff  be  made  by  such  party  a  joint  defendant  [  •67  ] 
with  the  auctioneer,  the  latter,  in  the  event  of  execution  being 
levied  upon  him  alone,  cannot  come  upon  the  sheriff  for  con- 
tribution. The  ground  of  that  decision  was,  that  the  officers 
were  liable  to  the  sheriff,  not  the  sheriff  to  the  officers,  who 
had  involved  him  in  the  trespass.  In  a  note  to  the  case, 
Fletcher  v.  Harcot  (2)  is  cited ;  and  the  reporter  adds,  that  he 
has  not  been  able  to  find  any  case  deciding  how  far  a  promise 
of  indemnity  will  be  implied,  where  one  ignorantly  commits 
a  trespass  at  the  request  of  another.  Martyn  v.  Blithman  (3) 
is  cited  in  the  same  note;  the  effect  of  that  case  is,  that  an 
express  promise  to  indemnify  a  party  against  the  consequences 
of  an  act  known  by  that  party  to  be  illegal,  will  not  be  a  ground 
of  action.  Whether  the  promise  in  Fletcher  v.  Harcot  (2)  was 
express  or  implied  does  not  appear. 

Again,  the  plaintiffs  are  not  fixed  with  the  knowledge  that  the 
right  of  stoppage  in  transitu  was  determined,  even  if  it  was 
determined.  The  only  facts  within  their  knowledge  were,  the 
arrival  at  the  wharf,  the  order  given  by  the  defendant  to  separate 
the  goods  for  the  parties  and  to  have  them  taken  away,  and  the 
delivery  of  the  two  casks.  In  Hanson  v.  Meyer  (4)  it  was  held 
that  a  weighing  by  a  warehouse  keeper,  by  the  order  of  the 
owner,  of  a  part  of  an  article  sold  in  the  mass,  for  the  purpose 
of  delivery,  and  a  delivery  of  that  part,  did  not  amount  to  a 
delivery  of  the  whole,  although  the  order  of  the  vendor  to  the 
warehouse  keeper  was,  to  weigh  and  deliver  the  whole :  Winks  v. 
HassaU  (6),  Dixon  *v.  Yates  (6),  and  Miles  v.  Gorton  (7),  are  [  •68  ] 
authorities  to  shew  that  the  partial  delivery  does  not  entitle  the 

(1)  1  Gamp.  :343.  (5)  9  B.  &  C.  372. 

(2)  Hutton,  55.  fif.  C.  as  Batteraey'a  (6)  39  B,  B.  489  (5  B.  &  Ad.  313). 
case,  Winch,  48.  (7)  39  B.  B.  82Q  (2  Cr.  &  M.  504 ; 

(3)  Yelv.  197.  4  Tyr.  295). 

(4)  8  R.  K.  572  (6  East,  614). 
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BSTT8  assignees  in  this  case  to  maintain  trover.  New  v.  Swain  (i) 
OiBBDYs.  shews  that  the  casks,  while  lying  at  the  wharf,  were  not  to  be 
considered  as  in  the  possession  of  the  assignees.  The  order  of 
October  the  9th,  1880,  was  revocable:  Gibson  v.  Minet{2).  At 
any  rate,  the  defendant,  by  giving  the  order  of  November  the  2nd, 
1880,  to  the  plaintiffs,  undertook  to  them,  that  he  was  still 
owner  of  the  goods ;  and  he  has  affirmed  their  act  by  taking  the 
proceeds  from  another  party,  and  allowing  the  goods  to  remain 
in  the  hands  of  Moline. 

Waddingtan,  for  the  defendant : 

If  the  letters  objected  to  be  held  admissible,  it  will  be  on  the 
ground  that  the  Court  and  jury  ought  to  have  known  the  position 
of  all  the  parties,  for  the  purpose  of  seeing  how  the  question 
of  stoppage  in  transitu  stood.  But,  independently  of  these 
letters,  the  facts  shew  fully  that  the  plaintiffs  knew  the  right  of 
the  stoppage  in  transitu  to  have  been  determined.  The  general 
rule  is  that,  where  an  entire  quantity  of  goods  is  sent  to  a 
wharfinger  under  a  single  contract,  to  be  delivered  to  the  vendee, 
there  the  delivery  of  part  determines  the  right  of  stoppage: 
Slubey  v.  Heyward{z)y  Hammond  v.  Anderson  (4),  And  this 
principle  was  recognised  in  Crawshay  v.  Eades  (5),  as  not 
admitting  of  argument ;  though  in  the  particular  case,  the 
t  *69 }  decision  turned  upon  *the  delivery  of  part  not  having  taken 
place  in  fact.  Now  the  plaintiffs  here  were  cognisant  of  such  a 
delivery.  Two  casks  were  taken  by  Nyren  and  Wilson,  from  the 
custody  of  the  plaintiffs,  about  the  20th  of  October,  1880 ;  and  these 
were  a  part  of  the  whole  quantity  which  the  order  of  October  the 
9th,  1830,  had  directed  the  plaintiffs  to  set  apart  for  Nyren  and 
Wilson.  Besides,  the  language  of  the  plaintiffs  in  their  notices 
of  the  8rd  of  November  and  10th  of  November,  1881,  shewed 
that  they  knew  there  was  no  right  of  stoppage.  Assuming,  then, 
the  fact  of  this  knowledge,  two  questions  arise.  The  first  is, 
whether,  under  the  circumstances,  a  promise  by  the  defendant 

(1)  34  B.  R.  767  (1  Dan.  &  Lloyd,      (N.  B.)  69). 

193).  (5)  25  B.  B.  348  (1  B.  &  C.  181). 

(2)  By.  &  M.  68.  See  the  judgments  of  Bayley,  J. 

(3)  3  B.  B.  486  (2  H.  Bl.  504).  and  Best,  J.,  25.  B.  B.  pp.  360,  351. 

(4)  8  B.  B.   763   (1   Boa.  &  P. 
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to  indemnify  the  plaintiffs  can  be  implied ;  if  it  can,  it  is  not  Bbtts 
disputed  by  the  defendant,  that  such  a  promise  will  have  the  gibbikb. 
same  legal  effect  as  an  express  one.  The  second  question  is, 
whether  an  express  promise,  in  this  case,  would  support  an  action. 
First,  it  has  never  been  decided  that  a  promise  to  indemnify 
will  be  implied  where  there  has  not  been  either  a  mistake  as  to 
iacts,  or  a  misrepresentation  by  the  parly  charged.  In  Fletcher 
V.  Harcotii)  the  question  arose  after  verdict,  at  which  stage 
the  fact  of  the  promise  could  not  be  disputed.  The  question 
in  Adamson  v.  Jarvis  (2)  also  arose  after  verdict.  Many  of  the 
remarks  made  in  the  judgment  in  that  case  were  unnecessary  to 
the  decision.  And  the  passage  cited  (d)  with  approbation  from 
Lord  Kbnyon's  judgment  in  Merryweather  v.  Nixan  (4),  that  the 
decision  there  *'  would  not  affect  cases  of  indemnity,  where  one 
man  employed  another  to  do  acts,  not  unlawful  in  themselves, 
for  the  *purpose  of  asserting  a  right,"  is  rather  in  favour  of  the  [  •70  ] 
defendant,  than  against  him ;  for  here  the  plaintiffs,  as  has  been 
shewn,  knew  that  they  were  detaining  what  another  person  had 
a  right  to  have.  The  true  principle  of  the  decision  of  Adamson 
T.  Jarvis  occurs  in  a  later  part  of  the  judgment  (6),  'Uhat  if  a 
man,  having  the  possession  of  property  which  gives  him  the 
character  of  owner,  affirms  that  he  is  owner,  and  thereby 
induces  a  man  to  buy,  when  in  point  of  fact  the  affirmant  is  not 
the  owner,  he  is  liable  to  an  action."  So  in  Humphrys  v. 
Pr(at(6)  there  was  a  distinct  assertion  of  a  particular  fact. 
Now,  in  the  present  case,  there  was  nothing  like  a  false  asser- 
tion on  the  part  of  the  defendant.  The  notion  of  implying  such 
a  promise  seems  to  have  been  first  raised  in  Farebrother  v. 
Ansley  (7) ;  and  there  Lord  Ellenborough,  in  the  earlier  stage 
of  the  case,  says  that  there  can  be  no  contribution  among  joint 
wrongdoers ;  the  wrong-doing  there  was  only  an  employment 
of  an  auctioneer,  by  the  sheriff,  to  sell  goods;  and  the 
''trespass"  (which  is  the  expression  used  by  Lord  Ellen- 
borough)   was  merely  a  conversion;  and  he  said  that,  even 

(1)  Hutton,  55.  S.  C,  aa  ifa«er«ey*«  (5)  29  E.  E.  509  (4  Bing.  73). 
caae,  Winch,  48.  (6)  35  B.  E.  41  (5  Bligh  (N.  S.) 

(2)  29  E.  E.  503  (4  Bing.  66).  154 ;  2  Dow  &  CI.  288). 

(3)  29  E.  E.  508  (4  Bing.  72).  (7)  1  Camp.  343. 

(4)  16  E.  E.  810  (8  T.  E.  186). 
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BBTTfl  supposing  that  the  plaintiff  had  been  employed  by  the  defen- 
OiBBiHs.  dants,  it  did  not  follow  that  they  were  bound  to  indemnify  him. 
In  Wihofi  V.  Milner  (i)  a  sheriff  had  seized  goods  in  execution, 
for  which  the  assignees  of  the  defendant  sued  him  in  trover  and 
recovered,  and  he  then  sued  the  execution  creditor ;  but  Lord 
Ellenborough  said,  that  among  joint  tort-feazors  there  was 
neither  contribution  nor  implied  promise  of  indemnity,  and  the 
plaintiff  failed  as  to  that  part  of  his  demand,  though,  at  the  same 
[  •?!  ]  time,  he  was  allowed  to  recover  the  *fruits  of  the  levy,  which  he- 
had  paid  to  the  execution  creditor  under  a  mistake  as  to  facts, 
as  money  had  and  received.  In  Langdon  v.  African  Company  (2) 
a  person  in  the  service  of  the  company  had  seized  a  ship,  which 
was  condemned  for  prize,  and  the  cargo  was  accounted  for  to 
the  company ;  but  afterwards  a  freighter  recovered  a  judgment 
against  that  person's  executor ;  and  the  company  was  decreed  in 
equity  to  indemnify  the  executor,  though  he  was  not  allowed 
relief  in  equity  against  the  freighter,  because  he  might  have 
defended  himself  at  law  (3) ;  from  which  it  may  be  inferred  that 
the  executor  could  not  have  recovered  at  law  against  the  company. 
Secondly,  even  if  there  were  an  express  promise,  the  Court 
would  not  allow  the  plaintiff  to  recover  on  it,  for  no  express 
promise  in  consideration  that  another  will  commit  a  breach  of 
duty  is  good  in  law :  Selwyn's  N.  P.  Assumpsit  I.  (4)  and  note 
to  Barbel'  v.  Fox  (5).  Now  the  dealing  with  the  goods  otherwise 
than  the  plaintiffs  were  bound  to  deal  with  them,  is  a  breach  of 
duty,  StreeUr  v.  Horlock(e),  where  the  Court  said  (7),  "When- 
ever, as  in  this  case,  an  order  is  given  previously  to  the  delivery 
of  goods  to  a  carrier  or  other  bailee,  to  deal  with  them,  when 
delivered,  in  a  particular  manner,  to  which  he  assents,  and 
afterwards  the  goods  are  delivered  to  him  accordingly,  a  duty 
arises  on  his  part,  upon  the  receipt  by  him  of  the  goods,  to  deal 
with  them  according  to  the  order  previously  given  and  assented 
[  •72  ]  to."  It  may  be  said  here,  that  the  order  given  *by  the  defen- 
dant to  the  plaintiffs  was  revoked ;   and   it  is  true  that,  as 

(1)2  Camp.  452.  expressly  in  the  body  of  the  report. 

(2)  Prec.  Chan.  221,  cited  in  Vin.  (4)  P.  61  (8th  edit.  1831). 

Abr.  Master  and  Servant  (G.)  pi.  5.  (o)  2  Wms.  Saund,  137  e,  n.  (6). 

(3)  This  reason  is  assigned  in  the  (6)  25  R.  R.  579  (1  Bing.  34). 
marginal  note ;  but  it  does  not  appear  (7)  25  R.  R.  580  (1  Bing.  36). 
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between  the  vendor  and  his  wharfinger,  the  former  may  absolve  Bbtts 
the  latter  from  his  duty,  but  he  cannot  relieve  him  from^the  gibbins. 
duty  to  the  vendee,  previously  cast  upon  him.  It  is  to  be 
observed,  too,  that  the  consideration  laid  is,  not  merely  that  the 
plaintiffs  would  deliver  the  goods  to  a  third  person,  but  that  they 
would  not  deliver  them  to  Nyren  and  Wilson.  In  Pitcher  v. 
Bailey  (i)  the  principle  here  contended  for  on  the  part  of  the 
defendant  was  acted  upon,  although  there  was  an  express 
promise.  A  banker  is  bound  to  pay  a  cheque  which  his  customer, 
having  funds  at  his  bank,  gives  to  a  third  person :  Marzetti  v. 
Williams  (2).  Now,  supposing  a  person  were  to  go  to  the  banker 
and  promise  to  indemnify  him  for  not  paying  the  cheque,  could 
an  action  be  supported  on  such  promise  ? 

(Taunton,  J. :  That  might  or  might  not  be  a  breach  of  duty. 

LoBD  Denman,  Ch.  J. :  Suppose,  in  the  case  you  put,  there 
were  a  doubt  whether  the  banker  was  bound  to  pay  to  the 
particular  customer. 

Patteson,  J. :  You  put  the  case  of  a  mere  stranger  promising 
to  indemnify ;  that  is  very  unlike  the  present  case.) 

There  does  not  appear  to  have  been,  in  the  present  case,  any 
dispute  as  to  the  right,  nor  any  misrepresentation  as  to  facts. 

Lastly,  even  if  there  be  a  legal  promise  to  indemnify,  it  has 
been  complied  with,  and  the  transaction  is  closed ;  for  the  defen- 
dant, in  the  letter  of  the  17th  of  November,  1881,  offers  to  put 
eight  casks  into  the  hands  of  the  plaintiffs,  which  the  latter 
accept,  and  endeavour  to  make  their  bargain  with  the  assignees  ; 
and,  after  the  assignees  have  declined  to  accept  the  casks,  the 
^plaintiffs  do  not  again  communicate  with  the  defendant  till  the  [  *73  ] 
2l8t  of  January,  1832,  at  which  time  the  defendant  was  entitled 
to  consider  the  transaction  closed. 

Chilton,  in  reply : 

It  does  not  appear  that  the  plaintiffs  lost  any  time  in  com- 
municating to  the  defendant  the  refusal  of  the  assignees  to  accept 

(1)  8  East,  171.  (2)  35  E.  E.  329  (1  B.  &  Ad.  415). 
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Bbtts  the  eight  casks ;  the  assignees  were  probably  deliberating  in  the 
GiBBiNs.  intermediate  time.  In  Wilson  v.  Milner  (i)  the  creditor  does  not 
appear  to  have  directed  the  sheriff  to  seize  the  specific  goods,  but 
only  the  debtor's  goods  ;  here  there  is  an  express  order  to  detain 
the  goods  in  question.  Even  if  a  request  would  not  imply  a 
promise  to  indemnify,  an  order,  which  was  given  in  the  present 
case,  must  do  so.  As  to  the  delivery,  a  delivery  of  part  amounts 
to  a  delivery  of  all,  only  where  there  are  circumstances  to  shew 
that  it  is  meant  as  such. 

(Taunton,  J. :  No ;  on  the  contrary,  a  partial  delivery  is  a 
delivery  of  the  whole,  unless  circumstances  shew  that  it  is  not 
so  meant.) 

Lord  Denman,  Ch.  J.  : 

It  is  quite  unnecessary  to  inquire  whether  there  was  a  good 
defence  to  the  action  brought  by  Nyren  and  Wilson :  perhaps 
that  inquiry  might  not  be  advantageous  to  the  plaintiffs  ;  for,  if 
there  was  a  defence,  it  may  be  said  that  the  plaintiffs  ought  to 
have  made  it.  However,  supposing  there  was  a  bond  fide  doubt, 
the  plaintiffs  had  a  right  to  act  upon  thie  instructions  of  the 
defendant,  and  detain  the  goods,  and  may  come  upon  him  for 
the  consequences  of  their  so  doing.  Taking  this  as  a  question 
of  fact,  I  have  no  doubt  that  a  jury  at  Guildhall  would  have  said 
[  *74  ]  that  the  ^parties  understood  that  there  was  an  engagement  to 
indemnify.  On  the  2nd  of  November,  1830,  the  brother  of  the 
defendant,  by  his  authority,  personally  gave  directions  to  the 
plaintiffs  not  to  deliver  the  goods  to  Nyren  and  Wilson  ;  cuid,  on 
the  same  day,  the  plaintiffs  received  from  the  same  authority  a 
signed  order  to  deliver  to  Elliott.  If  the  jury  had  been  asked, 
as  commercial  men,  whether  an  indemnity  was  implied,  they 
must  have  said  that  it  was.  Or,  supposing  the  question  to  rest 
on  the  implication  of  law,  why  should  not  the  law  say  that  such 
an  order  carries  an  indemnity  with  it,  if  the  act  be  not  criminal  ? 
The  case  of  Merryweather  v.  Nixan  (2)  seems  to  me  to  have  been 
strained  beyond  what  the  decision  will  bear.  The  present  case 
is  an  exception  to  the  general  rule.    The  general  rule  is,  that 

(I)  2  Camp.  452.  (2)  16  R.  R.  810  (8  T.  B.  186). 
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between  wrongdoers  there  is  neither  indemnity  nor  contribution :        Bktts 

the  exception  is,  where  the  act  is  not  clearly  illegal  in  itself,      gibbiks. 

And  Merryweather  v.  Nixan  (i)  was,  besides,  only  a  refusal  of  a 

rule  nisi.     I  do  not  see  the  distinction  between  contribution  and 

indemnity  ;  but  if  appears  to  me  that  there  is  nothing  to  prevent 

either  in  this  case.    It  was  perfectly  competent  to  the  defendant 

to  say,  **  I  claim  the  goods  ;  do  you  keep  them  for  me :  "  and  the 

plaintiffs  were  not  bound  to  exercise  their  judgment  on  this 

claim,   though   they  were  acquainted  with   all  the  facts.     If 

they  were  acting  bondjide,  I  cannot  conceive  what  rule  there  can 

be  to  hinder  the  defendant  from  being  liable  for  the  risk.    In 

Farebrother  v.  Ansley  (2)  Lord  Ellenborouoh  seems  merely  to 

have  spoken  of  the  general  rule  in  Merryweather  v.  Nixan  (i), 

without  referring  to  the  exceptions.     In  Wilson  v.  MUner  (3)  *he        [  ^76  ] 

certainly  did  go  to  the  point.   That,  however,  is  only  a  nisi  prius 

decision  ;  and  if  the  effect  of  it  was,  that,  wherever  it  turns  out 

that  the  parties  are  wrong,  there  can  be  no  indemnity,  I  think 

the  decision  is  not  sustainable.  In  Adamson  v.  Jai^vis  (4)  we  have 

the  observations  of  a  learned  person,  familiar  with  commercial 

law.     He  says  (5)  ''  Auctioneers,  broker^,  factors,  and  agents,  do 

not  take  regular  indemnities.     These  would  be  indeed  surprised, 

if,  having  sold  goods  for  a  man  and  paid  him  the  proceeds,  and 

having  suffered  afterwards  in  an  action  at  the  suit  of  the  true 

owners,  they  were  to  find  themselves  wrongdoers,  and  could  not 

recover  compensation  from  him  who  had  induced  them  to  do  the 

wrong."     Fletcher  v.  Harcot{6)  shews  that  there  may  be  an 

indemnity  between  wrongdoers,  unless  it  appears  that  they  have 

been  jointly  concerned  in  doing  what  the  party  complaining 

knew  to  be  illegal.     The  act  there  done  was  a  very  strong  one  ; 

yet,  though  it  turned  out  to  be  entirely  wrong,  the  indemnity 

was  allowed.     Now,  whether  the  promise  there  was  express  or 

implied,  it  would  have  equally  been  void  if  against  public  policy. 

That  case  seems  to  me  to  go  to  this  full  extent ;  that  where  one 

party  induces  another  to  do  an  act  which  is  not  legally  sup- 

(1)  16  R.  B.  810  (8  T.  B.  186).  (5)  29  B.  B.  608  (4  Bing.  72). 

(2)  1  Camp.  p.  345.  (6)  Hutton,  55.  8.  Caa  Batter sey^t 

(3)  2  Camp.  452.  case,  Winch,  48. 

(4)  29  B.  B.  503  (4  Bing.  66). 
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bbtts       portable,  and  yet  is  not  clearly  in  itself  a  breach  of  law,  the  party 
GiBBiKs.      BO  inducing  shall  be  answerable  to  the  other  for  the  consequences. 

Taunton,  J. : 

I  am  of  the  same  opinion.  The  principle  laid  down  in  Merry- 
[  *76  ]  weather  v.  Nixan  (i)  is  too  *plain  to  be  mistaken ;  the  law  will  not 
imply  an  indemnity  between  wrongdoers.  But  the  case  is  altered 
when  the  matter  is  indifferent  in  itself,  and  when  it  turns  upon 
circumstances,  whether  the  act  be  wrong  or  not.  The  act  done 
here,  by  changing  the  destination  of  the  goods  at  the  order  of  the 
defendant,  was  not  clearly  illegal,  and,  therefore,  was  not  within 
the  rule  of  Merrytveather  v.  Nixan  {l). 

Pattbson,  J. : 

I  am  clearly  of  opinion,  on  the  facts  of  this  particular  case, 
that  the  plaintiffs  are  entitled  to  recover.  The  objection  to  the 
reception  of  the  letters  is  not  much  pressed ;  and,  indeed,  that 
question  is  quite  immaterial,  since  the  original  order  from  Nyren 
and  Wilson  must  have  been  received  by  the  defendant,  and  that 
is  the  only  part  of  the  correspondence  which  is  to  the  point  now 
before  us.  The  principal  question  is,  whether  the  defendant 
undertook  to  indemnify  the  plaintiffs.  No  express  undertaking 
is  found ;  but  I  think  that,  if  the  facts  had  been  put  to  the  jury, 
they  would  have  found  such  a  contract.  There  could  not  be  a 
plainer  case  of  a  command  not  to  deliver  than  appears  from  what 
took  place  on  the  2nd  of  November,  1830.  Then  it  is  said  that 
both  are  wrongdoers,  but  1  think  that  is  not  so.  Whether  there 
was  a  right  of  stoppage  in  transitu^  it  is  not  material  to  determine. 
It  is  enough  if  there  was  any  doubt.  And  surely  the  acquiescence 
of  the  plaintiffs  in  the  order  of  the  defendant  to  stop  the  casks 
would  have  been  enough  to  support  an  express  promise.  The 
parties  were  not  plainly  wrongdoers,  in  the  sense  in  which  that 
[  •77  ]  word  is  *used  in  the  cases  referred  to  for  the  defendant.  This 
was  a  claim  which  might  possibly  be  resisted ;  and  an  implied 
promise  to  indemnify  may  be  inferred  from  the  plaintiffs' 
consenting  to  resist.  As  to  the  supposed  waiver  on  the  part 
of  the  plaintiffs,  the  facts  will  not  bear  out  the  supposition; 

(1)  16  R,  E.  810  (8  T.  R.  186). 
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the  eight  casks,  spoken  of  in  the  letter  of  the  17th  of  November,       Betts 
1831,  were  not  sent  to  the  plaintiffs  by  way  of  indemnity,  but     gibbins. 
in  the  hope  that  Nyren  and  Wilson  might  be  persuaded  to 
accept  them. 

Williams,  J. : 

I  am  of  the  same  opinion.  This  case  bears  no  analogy  to  those 
in  which  an  indemnity  is  claimed  for  acts  obviously  unlawful, 
like  breaches  of  the  peace,  nor  to  cases  in  which  the  conduct  of 
the  parties  is  in  contravention  of  public  policy.  It  is  a  mere 
interference  with  a  particular  contract.  The  defendant  requests 
the  plaintiffs  to  do  an  act  which  is  at  the  time  equivocal,  as  we 
may  fairly  infer  from  the  arguments  we  have  heard  on  the  sub- 
ject; at  any  rate,  it  was  so  far  doubtful,  that  it  could  not  be 
notoriously  illegal.  Then  the  defendant  gives  a  written  order, 
changing  the  destination  of  the  goods,  which  are  thereupon 
delivered  in  pursuance  of  that  order.  Here  there  is  nothing 
clearly  illegal :  the  plaintiffs  acted  in  obedience  to  the  defendant's 
orders,  as  it  was  perfectly  open  to  them  to  do ;  and  the  defendant 
is  therefore  liable  for  the  consequences  of  those  orders. 

Judgment  for  the  plaintiffs. 


CHESTERMAN  v.  LAMB.  i834. 

Nav.  13. 
(2  Adol.  &  Ellis,  129—133;  S.  0.  4  N.  &  M.  195.)  

If  the  purchaser  of  a  horse  on  warranty  discovers  him  to  be  unsound,         l  ^29  J 
he  should  immediately  tender  him  back  to  the  seller ;  and,  if  the  seller 
refuse  to  take  him,  should  sell  him  as  soon  as  possible,  for  the  best  price 
that  can  be  procured.    The  seller  is  liable  for  his  keep,  in  the  meanwhile, 
for  a  reasonable  length  of  time. 

What  length  of  time  is  reasonable,  in  any  particular  case,  is  a  question 
for  a  jury. 

In  an  action  upon  such  a  warranty,  if  defendant  wishes  to  reduce 
plaintiffs  claim  for  keep  on  the  ground  that  the  time  was  unreasonable, 
he  must  make  that  point  at  the  trial.  If  he  then  defends  solely  on  the 
ground  that  there  was  no  breach  of  warranty,  and  the  jury  give  damages 
in  respect  both  of  the  price  and  keep,  he  cannot  move  to  reduce  them 
because  the  Judge  did  not  leave  it  to  the  jury  whether  or  not  the  horse 
was  kept  an  unreasonable  time. 

Assumpsit    on    the   warranty  of   a  horse;    the  declaration 
alleging,  in  one  count,  that  the  plaintiff  was  put  to  expense 
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Chbsteb-  in  keeping  the  horse.  Plea,  the  general  issue.  *0n  the  trial 
^^^  before  Taunton,  J.  at  the  Middlesex  sittings  in  last  Easter  Term, 
Lamb.  ^Jj^  material  facts  appeared  to  be  as  follows :  The  defendant  sold 
*■  ^  and  delivered  the  horse  to  the  plaintiff  on  the  28th  of  June. 
Early  in  July  the  horse  was  found  to  be  lame ;  on  the  10th, 
upon  examination  by  a  veterinary  surgeon,  the  complaint  was 
found  to  be  spavin.  On  the  11th  of  July  the  plaintiff  gave  the 
defendant  notice  that  the  horse  was  unsound,  and  that  he  should 
return  him  and  demand  back  the  purchase-money :  and  on  the 
26th  the  plaintiff  sent  the  horse  to  livery,  and  informed  the 
defendant  that  he  had  done  so.  On  the  27th  this  action  was 
commenced  ;  and  on  the  16th  of  September  the  plaintiff  (having 
informed  the  defendant  of  his  intention  so  to  do)  sold  the  horse 
by  auction  for  28  guineas.  The  action  was  brought  to  recover 
the  difference  between  that  sum  and  40i.,  the  price  given  by 
the  plaintiff,  and  likewise  91.  17«.  for  the  horse's  keep  at  livery 
till  the  second  sale.  For  the  defendant,  it  was  insisted  that  the 
horse  was  not  unsound,  and,  consequently,  that  nothing  was  due, 
on  account  either  of  the  price  or  of  the  keep.  The  learned  Judge, 
in  leaving  the  case  to  the  jury,  said,  that  in  his  opinion  there  had 
been  a  sufficient  tender  of  the  horse  back  to  the  defendant ;  that 
if  the  horse  was  unsound,  it  was  the  defendant's  duty  to  provide 
for  the  charges  of  standing  at  livery ;  and  therefore  the  plaintiff, 
in  that  case,  would  be  entitled  to  the  91.  lis.  claimed  for  keep. 
The  jury  found  a  verdict  for  the  plaintiff,  for  the  whole  sum 
demanded.  Piatt,  in  the  same  Term,  moved  for  a  rule  to  shew 
cause  why  there  should  not  be  a  new  trial,  or  why  the  verdict 
should  not  be  reduced  in  respect  of  the  keep ;  contending  that,  if 
the  plaintiff  was  entitled  to  recover  any  thing  on  that  head,  still 
[  •isi  ]  the  learned  *Judge  ought  to  have  directed  the  jury  to  allow  keep 
during  such  time  only  as  was  absolutely  necessary  for  selling  the 
horse ;  and  he  cited  Caswell  v.  Coare  (i).  A  rule  nisi  having  been 
granted, 

ByUs  now  shewed  cause  : 

The  plaintiff  was,  at  any  rate,  entitled  to  recover  for  some 
keep ;  that  is,  during  such  time  as  was  requisite  to  enable  him 
(1)  10  E.  E.  606  (1  Taunt.  566). 
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to  Bell  the  horse  to  the  best  advantage :  M*Kenzie  v.  Hancock  (i). 
Whether  he  kept  the  horse  longer  than  was  necessary  for  that 
purpose,  was  a  question  for  the  jury ;  and  the  evidence  here 
shewed  that  the  horse  was  not  kept  for  an  unreasonable  time ;  or, 
at  least,  that  there  was  no  undue  detention  by  the  fault  of  the 
plaintiff.  Besides,  if  the  defendant  meant  to  rely  on  this  defence, 
he  should  have  urged  it  at  the  trial ;  but  his  case  there  was,  that 
no  keep  at  all  was  recoverable. 
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Piatt,  contra : 

The  measure  of  damage  is,  how  much  less  the  horse  was  worth 
than  the  price  given,  after  he  had  been  a  reasonable  time  in  the 
hands  of  the  purchaser.  And  the  expense  of  keep  can  only  be 
reckoned  for  the  same  reasonable  time.  The  extent  of  the 
plaintiff's  right  to  recover  in  respect  of  keep,  was  a  point  which, 
at  all  events,  the  learned  Judge  ought  to  have  stated  to  the  jury. 

(Taunton,  J. :  The  defendant's  case  was  that  the  horse  was 
not  lame  at  all :  the  objection  that  he  had  been  kept  too  long, 
was  never  suggested.  I  did  not,  in  summing  up,  look  to  the 
right  or  left,  to  see  what  point  might  be  raised  independently  of 
that  relied  upon.) 

The  defence  being  *that  there  was  no  unsoundness,  it  could  not 
consistently  have  been  urged  to  the  jury  that  the  plaintiff  was 
too  late  in  returning  the  horse ;  but  the  Judge  should  have  called 
their  attention  to  that  point,  which,  indeed,  was  a  point  of  law. 
It  appears  from  Caswell  v.  Coare  (2)  that,  when  the  warranty  is 
broken,  the  plaintiff  may  instantly  sell  the  horse  for  what  he  can 
get,  and  may  recover  the  residue  of  the  price  in  damages  :  there 
the  whole  amount  of  keep  was  deducted  from  the  sum  given  by 
the  jury. 

(Williams,  J. :  At  least  some  time  must  be  allowed  for  dis- 
covering what  the  cause  of  the  defect  is.) 


(1)  27  E.  B.  769  (By.  &  M.  436).        (2)  10  E.  E.  606  (1  Taunt.  666). 
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Chbsteb-     Lord  Denman,  Ch.  J. : 

V.  I  can  conceive  no  case  where  a  purchaser  returns  a  horse,  in 

which  the  seller  may  not  be  liable  for  some  keep.  The  law  upon 
the  subject  is  thus  laid  down  in  Mr.  Selwyn's  Law  of  Nisi 
Prius,  8th  ed.  vol.  i.  p.  657,  tit.  Deceit  I.  2:  "As  soon  as  the 
unsoundness  is  discovered,  the  buyer  should  immediately  tender 
the  horse  to  the  seller ;  and,  if  he  refuses  to  take  him  back,  sell 
the  horse  as  soon  as  possible  for  the  best  price  that  can  be  pro- 
cured ;  for  the  purchaser  is  entitled  to  recover  for  the  keep  of  the 
horse  for  such  time  only  as  would  be  required  to  resell  the  horse 
to  the  best  advantage"  (i).  Whether  the  time  of  keeping  be 
reasonable  or  not,  is  a  question  for  the  jury.  But  here  the 
defendant  altogether  denied  his  liabiUty.  It  is  true  that  counsel 
would  have  been  under  a  disadvantage  in  resting  the  case  on 
two  different  grounds ;  but  that  consideration  cannot  vary  the 
[  •iss  ]  course  which  *must  be  pursued  in  trying  a  cause.  If  the 
defendant's  counsel  meant  to  rely  upon  the  unreasonableness 
of  the  time,  he  should  have  shewn  grounds  for  insisting  on  that 
point,  and  taken  the  opinion  of  the  jury  upon  it.  It  was  sufficient 
for  the  Judge  to  take  the  defendant's  case  up  as  his  counsel 
presented  it.    I  think  the  rule  ought  not  to  be  made  absolute. 

Taunton,  J.  concurred, 

Patteson,  J. : 

The  defendant's  counsel  should  either  have  put  the  point  to 
the  jury  himself,  or  requested  the  learned  Judge  to  do  so  in 
summing  up. 

Williams,  J. : 

I  am  of  the  same  opinion ;  and,  all  things  considered,  I  think 

the  defendant  is  well  off. 

Rule  discharged. 

(1)  Citing  M'Kenzie  v.  Hancock,  27  E.  B.  769  (By.  &  M.  436). 
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BROWN  V.  SHEVILL.  iss*- 

No9,  13. 
(2  Adol.  &  Ellis,  138—146;  S.  C.  4  N.  &  M.  277  ;  4  L.  J.  (N.  S.)  K.  B.  50.) 

A  butcher  sent  a  beast  to  the  shop  of  W.,  another  butcher,  to  be 
slaughtered :  after  it  had  been  slaughtered,  and  the  carcass  had  remained 
in  the  shop  for  some  time  (but  how  long  did  not  appear),  W.'s  landlord 
distrained  it  for  rent  airear:  Held,  that  the  carcass  was  privileged 
from  distress. 

Tbespass.  The  first  count  of  the  declaration  stated,  that  the 
defendant  seized,  took,  and  distrained  certain  bullocks'  carcasses 
and  meat,  the  property  of  the  plaintiff,  and  sold  them  as  a 
distress,  whereby  the  plaintiff,  being  a  butcher,  and  exercising 
that  trade,  was  prevented  from  supplying  his  customers  with 
the  regular  quantity  of  meat,  and  was  obliged  to  purchase  other 
carcasses,  at  a  high  rate,  for  his  customers.  The  second  and 
third  counts  were  for  seizing  and  converting  the  articles,  without 
stating  the  plaintiff's  trade.  Plea,  not  guilty.  On  the  trial 
before  Denman,  Ch.  J.,  at  the  December  sittings  at  Guildhall, 
1833,  the  plaintiff's  case  was,  that  the  plaintiff  had  sent  a 
bullock  to  the  premises  of  one  Woodham,  a  butcher,  to  be 
slaughtered  there  by  Woodham;  and  that,  after  it  had  been 
so  slaughtered,  it  was  seized  by  the  defendant  as  a  distress  for 
rent  owing  for  the  premises  by  Woodham.  The  Lord  Chief 
Justice  told  the  jury  that,  if  they  believed  these  facts,  and 
that  the  plaintiff  was  the  real  owner,  and  not  merely  sub- 
stituted to  evade  the  distress,  they  should  give  a  verdict  for 
the  plaintiff.  The  Jury  found  for  the  plaintiff.  In  Hilary  Term 
last,  *Hutchin8on  obtained  a  rule  to  shew  cause  why  the  verdict  [  '139  ] 
should  not  be  set  aside,  and  a  new  trial  had. 

F.  Pollock  now  shewed  cause : 

After  verdict,  it  cannot  be  said  that  the  plaintiff  was  not  the 
real  owner :  and  this  raises  the  question,  whether  goods  under 
these  circumstances  be  not  protected  from  distress.  The  judg- 
ment in  Simpson  v.  Harcourt^  cited  in  Goi'ton  v.  Falkner(i), 
though  it  confined  the  privilege  of  implements  of  trade  from 
distress,  to  cases  where  there  is  no  other  sufficient  distress  to  be 
found,  and  to  such  implements  as  are  in  actual  use  at  the  time 

(1)  2  R.  R.  466  (4  T.  R.  568,  n.     8.  C.  more  fully,  WiUes,  ol2). 
R.R. — VOL.  XLI.  26 


402  1884.     K.  B.    2  AD.  &  EL.  189—140.  [r.r. 

Brown       of  the  distress,  or  cannot  be  restored  in  the  same  plight,  yet 
Shkvill.     admitted  the  absolute  privilege  of  things  delivered  to  persons 
exercising  their  trade,  as  cloth  in  a  tailor's  shop. 
(He  was  then  stopped  by  the  Court.) 

Massy  Daicson,  contra : 

In  Gorton  v.  Falkner  (i),  Ashhurst,  J.  lays  it  down  as  a  general 
principle,  that  all  chattels  found  in  a  person's  house  are  liable 
to  be  distrained  by  the  landlord,  adding,  that ''  the  foundation 
of  this  principle  is,  that  as  the  landlord  is  supposed  to  give 
credit  to  a  visible  stock  on  the  premises,  he  ought  to  have 
recourse  to  every  thing  which  he  finds  there."  The  exceptions  to 
this  rule  are  reducible  to  the  principle  cited  by  Dallas,  Ch.  J., 
in  Oilman  v.  Elton (2),  from  Gisboum  v.  Hiirst(s),  that  "goods 
delivered  to  any  person  exercising  a  public  trade  or  employment, 
to  be  carried,  wrought,  or  managed  in  the  way  of  his  trade 
or  employ,  are,  for  that  time,  under  a  legal  protection,  and 
[  •HO  1  privileged  from  distress  for  rent."  The  same  principle  *has 
since  been  recognised  in  Wood  v.  Clarke  (4),  and  Adams  v. 
Grane  (5).  In  order  to  bring  the  present  case  within  the  principle 
of  the  exceptions,  three  circumstances  must  therefore  concur : 
the  trade  must  be  public;  taking  in  the  cattle  of  others  to 
slaughter,  must  be  essential  to  it ;  and  it  must  appear  that,  in 
point  of  fact,  Woodham,  here,  did  so  take  in  the  bullock.  Now, 
first,  the  trade  of  a  butcher  is  not  public,  in  the  sense  of  the 
words  which  the  rule  requires.  The  trade  of  an  auctioneer,  for 
instance  (the  trade  held  in  Adams  v.  Grane  (5)  to  be  within  the 
exception),  is  public  upon  grounds  not  applicable  to  the  trade  of 
a  butcher ;  and  the  same  made  be  said  of  all  the  other  trades 
which  have  been  held  to  be  public.  Secondly,  it  is  not  essential 
to  the  trade,  or  to  public  convenience,  that  a  butcher  should 
slaughter  cattle  which  are  the  property  of  other  butchers.  The 
plaintiff  appears,  by  the  declaration,  to  be  himself  a  butcher. 

(1)  2  B.  E.  466  (4  T.  R.  568,  n.  (4)  35  R.  R.  758  (1  Cr.  &  J.  484; 
*S.  C.  more  fully,  Willes,  512).  1  Tyr.  314). 

(2)  23  R.  R.  567  (3  Brod.  &  B.  (5)  38  R.  R.  624  (1  Cr,  &  M.  380; 
80).  3  T)T.  326). 

(3)  1  Salk.  250. 
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The  instances  mentioned  by  Dallas,  Ch.  J.  in  Gilman  v.  Elton  (i),  Bbowk 
from  the  judgment  of  Willbs,  Ch.  J.  in  Simpson  v.  Hartopp(2),  shbvill. 
are,  materials  sent  to  a  weaver,  or  cloth  to  a  tailor ;  and  the 
reason  there  suggested  for  the  protection  of  those  articles  is, 
that  trade  and  commerce  could  not  otherwise  be  carried  on.  So 
Blackstone  (8),  "Valuable  things  in  the  way  of  trade  shall  not 
be  liable  to  distress*  As  a  horse  standing  in  a  smith's  shop  to 
be  shoed,  or  in  a  common  inn ;  or  cloth  at  a  taylor's  house ;  or 
com  sent  to  a  mill,  or  a  market.  For  all  these  are  protected 
and  privileged  for  the  benefit  of  trade;  and  are  supposed  in 
common  presumption  not  *to  belong  to  the  owner  of  the  house,  [  •141  ] 
but  to  his  customers.  But,  generally  speaking,  whatever  goods 
and  chattels  the  landlord  finds  upon  the  premises,  whether  they 
in  fact  belong  to  the  tenant  or  a  stranger,  are  distreinable  by 
him  for  rent :  for  otherwise  a  door  would  be  open  to  infinite 
frauds  upon  the  landlord."  This  passage  is  cited,  and  the 
doctrine  apparently  adopted,  in  Lord  Lyndhurst's  judgment  in 
Wood  V.  Clarke  (4).  In  all  these  instances  (to  which  might  be 
added  others,  as  that  of  an  auctioneer),  the  general  principle  is, 
that  the  convenience  of  the  trade,  as  it  affects  the  public,  is  to 
be  looked  to.  But  it  is  not  essential  to  the  trade,  as  it  affects  the 
public,  that  one  butcher  should  send  cattle  to  be  slaughtered 
by  another ;  and,  in  fact,  this  is  not  the  common  way  of  con- 
ducting the  trade;  and  the  landlord  could  not  presume  that 
the  carcass  did  not  belong  to  the  tenant.  Thirdly,  it  did  not 
appear  in  evidence  that  this  carcass  was  actually  in  the  shop  in 
the  ordinary  course  of  trade.  It  was  for  the  plaintiff  to  shew 
that  the  facts  raised  an  exception  to  the  general  rule.  In 
1  Starkie  on  Evidence,  p.  865  (5),  it  is  said,  '*In  general,  where 
it  has  been  shewn  that  the  case  falls  within  the  scope  of  any 
general  principle  or  rule  of  law,  or  the  provision  of  any  statute, 
whether  remedial  or  even  penal,  it  then  lies  on  the  opposite 
party  to  shew  by  evidence  that  the  case  falls  within  an  exception 
or  proviso."     To  bring  the  present  case  within  the  exception, 

(1)  23  E.  R.  567  (3  Brod.  &  B.  (4)  35  B.  R.  758,  761  (1  Cr.  &  J. 
80).  484,  497 ;  1  Tyr.  327,  328). 

(2)  WiUes,  515.  (5)  2nd  edit.  1833. 

(3)  3  Bl.  Comm.  book  3,  ck.  i.  p.  8. 
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Brown  the  plaintiff  was  at  least  bound  to  shew  that  the  carcass  had 
Shbvill.  not  remained  at  the  shop  an  unreasonable  time;  otherwise  it 
could  not  be  said  to  be  there  in  the  ordinary  course  of  trade. 
Thus,  in  Adams  v.  Grane{i)^  Bayley,  J.  makes  the  following 
[  •142  ]  *remark  on  the  case  of  Francis  v.  Wyatt  (2)  (in  which  case  it 
was  held  that  a  carriage  standing  at  livery  was  not  protected) : 
''  If  I  am  not  mistaken,  one  ground  of  that  decision  was  that  the 
carriage  was  staying  there  for  a  permanency,  and  so  occupying 
the  premises  for  which  the  rent  was  payable."  Francis  v. 
Wyatt  (2)  is  therefore  an  authority  in  favour  of  the  defendant. 
All  that  appeared  in  the  present  case  was  that  the  carcass  was 
at  the  shop,  like  other  articles  on  sale. 

Lord  Dbnman,  Ch.  J. : 

The  first  question  is  one  of  facts ;  that  is,  whether  the  plaintiff 
was  owner,  and  whether  he  had  sent  the  beast  to  Woodham  that 
it  might  be  slaughtered?  and  the  jury  have  found  both  these 
facts  in  the  aflBrmative.  The  second  question  is,  whether,  upon 
these  facts,  the  carcass  was  protected  from  distress  ?  I  think  it 
was.  For  the  general  protection  of  trade,  goods  which  are  put 
into  a  person's  hands,  in  order  that  he  may  exorcise  his  trade 
upon  them,  are  protected.  Instances  of  this  may  be  found  in 
Comyns's  Digest  (3) ;  and  the  rule  is  laid  do^Ti  in  Gisboum  v. 
Hurst  (4).  The  counsel  for  the  defendant  has  made  some  obser- 
vations upon  the  word  **  public,"  which  occurs  in  the  last 
mentioned  case.  But  we  must  not  insist  upon  this  word  so 
strictly  as  to  hold  that  it  comprehends  only  such  trades  as  are 
commonly  called  public,  like  those  of  an  innkeeper  or  a  weaver. 
The  last  case  mentioned  by  the  Court  in  Gislmurn  v.  Hurst  (4), 
is  that  of  two  tradesmen,  who  brought  their  wool  to  a  neighbour's 
[  *143  ]  beam,  which  he  kept  for  his  private  use ;  and  it  was  held  *that 
it  could  not  be  distrained  (5).  Then  it  is  said  that  the  Court 
of  Exchequer  has  explained  this  privilege,  and  that  it  exists  only 
where  the  common  presumption  is,  that  the  goods  belong,  not 

(1)  38  R.  E.  625  (1  Or.  &  M.  381 ;  (3)  Distress  (C). 
3  Tj^r.  328).  (4)  1  Salk.  250. 

(2)  3  Burr.  1498.     S,  C\  1  Sir  W.  (5)  Jiead  v.  Burley,  Cro.  Eiiz.  549, 
BL  483.  596.     S.  C.  Noy's  Eep.  68. 
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to  the  owner  of  the  house,  but  to  his  customers  (i).    There  was,       Browv 

however,  in  the  case  alluded  to,  no  more  than  a  mere  citation      shbvill. 

by  Lord  Ltndhurst  of  some  authorities,  in  which  it  was  said 

that  the  goods  sent  in  the  course  of  trade  would  be  supposed, 

in  common  presumption,  to  belong  to  the  customer;  and  the 

decision  of  that  case  does  not  turn  upon  the  doctrine  in  question. 

In  Wood  V.  Clarke  (2),  the  general  privilege  of  materials  delivered 

to  a  weaver  by  a  manufacturer  was  admitted ;  which  is  a  case 

much  like  the  present ;  and  that  principle  is  in  strict  conformity 

with  Simpson  v.  Har court  (3),  and  with  the  case  in  the  Common 

Pleas  (4).     If  cloth  sent  to  a  tailor  to  be  made  into  clothes,  and 

materials  sent  to  a  weaver  to  be  made  into  cloth,  are  protected, 

I  think  the  carcass  of  a  beast,  which  has  been  sent  to  a  butcher's 

to  be  slaughtered,  is  protected  also :  I  cannot  distinguish  such  a 

case  from  the  others. 

Taunton,  J. : 

I  am  entirely  of  the  same  opinion.  The  cases  collected  in 
Com.  Dig.  Distress  (C),  are  abundantly  sufficient  to  illustrate 
the  principle;  and  many  instances  there  given  seem,  in  my 
judgment,  to  carry  the  protection  farther  than  is  required  for 
the  present  case.  The  case  of  Gisboum  v.  Hurst  {g)  is  *much  [  *Ui] 
stronger  than  the  present.  There  a  carrier  brought  his  waggon 
with  cheese,  which  had  been  delivered  to  him  to  carry,  into  a 
bam,  where  it  remained  two  nights  and  a  day ;  and  the  house 
to  which  the  barn  belonged  was  not  an  inn,  but  a  private 
house ;  and  it  was  held  that  the  goods  could  not  be  distrained. 
The  Court  there  agreed  "  that  goods  belonging  to  any  person 
exercising  a  public  trade  or  employment,  to  be  carried,  wrought, 
or  managed,  in  the  way  of  his  trade  or  employ,  are  for  that 
time  under  a  legal  protection,  and  privileged  from  distress  for 
rent.*'  And  the  carrier  was  held  to  be,  for  the  purposes  of  the 
privilege,  a  common  carrier,  though  that  was  not  his  regular 
employment,  on  the  ground  that  he  took  goods  of  all  persons 

(1)  See  judgment  in  Wood  v.  (3)  WHles,  512,  cited  in  Gorton  v. 
(larke,  3d  R.  B.  761  (1  Cr.  &  J.  497 ;  Falkner,  2  B.  B.  466  (4  T.  B.  568,  ».)• 
1  Tyr.  327,  328).  (4)  Oilman  v.  Eliori,  23  B.  B.  567 

(2)  35  B.  B.  758  (1  Cr.  &  J.  484 ;  (3  Brod.  &  B.  75). 
1  Tyr.  314).  (5)  1  Solk.  249. 
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Bbowk  indifferently  for  hire.  But  then  it  is  said  that  the  trade  of  a  butcher 
Shbvill  ^®  ^^*  *  public  one.  I  know  none  more  public,  or  the  carrying 
on  of  which  is  more  convenient  or  necessary :  it  is  as  much  so 
as  a  trade  in  corn.  It  is  also  said  that  the  article,  in  this  case, 
was  not  brought  to  be  wrought  or  managed  in  the  way  of  the 
trade.  But  the  beast  was  taken  to  a  butcher's  to  be  slaughtered ; 
and  a  butcher's  business  is  to  slaughter  beasts,  as  well  as  to  cut 
them  up  and  sell  them  to  the  public.  In  Read  v.  Burley  (i)  the 
beam  was  kept  for  the  tenant's  private  use.  In  Thompson  v. 
Mashiter  (2)  goods  deposited  by  a  factor  at  a  wharf  were  held 
to  be  protected.  The  law  by  which  we  decide  this  case  is  no 
new  law ;  it  is  as  old  as  the  time  of  Queen  Elizabeth,  and  has 
been  acted  upon  in  various  instances,  subject  to  no  exception 
applicable  here. 


[145] 


Pattbson,  J. : 

I  also  am  of  opinion  that  the  carcass  was  protected  from 
distress,  on  the  general  ground  that  it  was  in  the  hands  of 
Woodham,  in  the  way  of  his  trade.  I  cannot  distinguish  this 
case  from  that  of  a  tailor;  for  though  the  trade  of  a  tailor 
was  originally  confined  to  the  cutting  up  of  cloth  for  others, 
yet,  as  it  is  now  carried  on,  it  is  not  necessary  that  he  should 
be  trusted  with  cloth  which  is  not  his  own.  Yet  cloth  of  a 
third  person,  in  the  hands  of  a  tailor,  for  the  purpose  of  being 
cut  up,  is  not  now  distrainable.  Reliance  seems  to  be  placed 
on  the  case  of  Francis  v.  Wyatt  (3).  There  it  was  held,  that 
a  carriage  standing  at  livery  was  not  protected.  The  judgment 
in  that  case  is  not  formally  reported :  Lord  Mansfield,  in  the 
first  instance,  advised  the  avowant  to  consider,  whether  it 
was  for  his  advantage  that  judgment  should  be  finally  given 
in  his  favour;  and  afterwards  it  seems  to  have  been  given 
up  by  the  plaintiff,  the  Court  being  clearly  against  him:  so 
that  we  are  not  aware  of  the  reasons  for  the  judgment  (4). 

(1)  Cro.  Eb'z.  549,  596.  being  part  of  the  profits  of  the  pre- 

(2)  25  R.  R.  624  (1  Bing.  283).  mises;    which  distinguiahes  it  from 

(3)  3  Burr.  1498 ;  1  Sir  W.  Bl.  483.  the  case  of  goods  sent  to  be  manu- 

(4)  In  Sir  W.  Blackstone's  Report  factured."  Seethe  ground  assigned 
(p.  485),  it  is  said,  that  judgment  byLordKEi9YONin6*&r(o/iY./'WA:f2er, 
was  given  "  on  the  ground  of  its  2  R.  R.  466  (4  T.  R.  567). 
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There  is,  however,  this  distinction  between  that  case  and  the  Bbows 
present;  that  there  the  carriage  was  placed  in  the  tenant's  shbvill. 
hands  merely  for  custody,  and  nothing  was  to  be  done  to  it, 
whereas,  here,  the  beast  was  sent  to  be  slaughtered.  Then  a 
question  is  made,  whether  the  trade  of  a  butcher  be  a  public 
one.  What  is  meant  by  public  I  do  not  understand.  A  common 
carrier  and  an  innkeeper  are  bound  to  take  in  goods  sent  to 
ihem  for  the  purposes  of  their  trade.  If  that  be  the  distinction 
^pointed  at,  I  can  understand  it ;  and  it  was  insisted  upon  in  [  *H6  ] 
the  argument  for  the  avowant  in  Francis  v.  Wyatt(i).  But 
a  tailor  is  not  obliged  to  take  in  cloth  to  be  cut  by  him.  I 
find,  indeed,  that  an  old  authority  was  cited  to  shew  that 
he  is  (2) ;  but  that  seems  to  have  been  afterwards  repudiated : 
so  that  I  do  not  see  how  we  can  make  such  a  distinction 
available  for  the  purpose  of  the  present  question.  The  jury 
have  here  found  the  fact,  that  the  beast  belonged  to  the 
plaintiff,  and  was  sent  to  Woodham  to  be  slaughtered. 


Williams,  J.: 

I  am  of  the  same  opinion.  The  article  in  question  was 
deposited  in  the  course  of  trade.  Many  proprietors  of  cattle 
have  no  place  upon  the  premises  where  cattle  can  be  slaughtered. 
The  protection  of  the  carcass,  therefore,  in  a  case  like  this, 
is  for  the  benefit  of  trade,  just  as  much  as  that  of  any  article 
in  the  trades  where  the  protection  is  admitted  to  exist.  Allusion 
has  been  made  to  the  necessity  of  the  trade  being  public:  by 
which  is  meant,  I  presume,  that  the  nature  of  the  case  ought 
to  be  such  that  the  landlord  has  not  reason  to  suppose  the 
goods  to  belong  to  his  tenants  more  than  to  the  tenants' 
customers.  But  in  the  case  in  the  Exchequer  (3),  which  has 
been  relied  upon  for  this  distinction,  the  case  of  a  beam  kept 


(1)  3  Burr.  14»9,  1501;   1  Sir  W.  C.  P.  arg,).    See  the  argument  in 
BL  484.  Adams  v.  Orane,  38  B.  B.  624   (1 

(2)  In     the    argument    for    the  Or.  &   M.  381 ;    3   Tyr.  328} ;    and 
avowant  in  Francis  v.  Wyatt  (3  Burr,  judgment  of  Vauohan,  B. 

1499),  counsel  cited  the  Year  Book  (3)  See    judgment    in    Wood    v. 

of  Hfl.  22  Bdw.  IV.  49,  pi.   15,  to  Clarke,  35  B.  B.  758  (1  Cr.  &  J.  497 ; 

that  effect  (per  Briaw,  Ch.  J.  of.  1  Tyr.  327,  328). 
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bbown       for  private  use  was  cited  (i),    to    which   the   distinction   will 
««^'"  •      ^^*  ^PP^y-  Rule  discharged. 


1834.  DOE  D.  WETHEEELL  v.  BIRD. 

AW.  17. 
(2  Adol.  &  EUis,  161—166 ;  S.  C.  4  N.  &  M.  285 ;  4  L.  J.  (N.  S.)  K.  B.  52 ; 

[  161  ]  at  N.  P.  6  C.  &  P.  195.) 

In  a  lease  of  a  houBe  (made  in  1802)  there  was  a  covenant,  with 
a  clause  of  forfeiture,  not  to  use  or  exercise  the  trades  or  businesses  of 
a  butcher,  baker,  slaughterman,  melter  of  tallow,  tallow  chandler, 
tobacco  pipe  maker,  tobacco  pipe  burner,  soap  maker,  sugar  baker, 
fellmonger,  dyer,  distiller,  victualler,  vintner,  tavern -keeper  or  coffee 
house  keeper,  tanner,  common  brewer,  or  any  offensive  trade,  without 
licence  :  Held,  that  the  lease  was  not  forfeited  by  carrying  on  any 
.  occupation  besides  a  trade,  and  that  it  was  not  a  trade  to  use  the  house 
as  a  private  lunatic  asylum ;  the  word  trade  in  this  covenant  being 
applicable  only  to  a  business  conducted  by  buying  and  selling. 

Ejectment  for  a  house,  Sec,  in  Middlesex.  On  the  trial 
before  Denman,  Ch.  J.,  at  the  Middlesex  sittings  in  December, 
1888,  it  appeared  that  the  action  was  brought  upon  a  forfeiture 
of  a  lease,  granted  in  1802  by  the  father  of  the  lessor  of  the 
plaintiff  to  a  person  of  the  name  of  Soilleaux,  who  assigned 
to  the  defendant.  The  lease  contained  a  power  of  re-entry 
upon  breach  of  any  of  the  covenants ;  and  there  were  covenants 
(amongst  others)  to  repair  and  uphold  the  buildings,  brick  walls, 
&c.,  ''  and  further,  that  the  said  J.  N.  J.  Soilleaux,  his  executors, 
administrators,  and  assigns,  shall  not  nor  will,  at  any  time 
during  the  said  term  hereby  granted,  permit  or  suffer  any 
person  or  persons  whomsoever  to  inhabit  or  dwell  in  or  upon 
any  part  of  the  said  hereby  demised  premises,  who  shall  use 
[  ♦162  ]  or  exercise  therein  or  thereupon  the  trades  or  businesses  *of 
a  butcher,  baker,  slaughterman,  melter  of  tallow,  tallow 
chandler,  tobacco-pipe  maker,  tobacco-pipe  burner,  soap  maker, 
sugar  baker,  fellmonger,  dyer,  distiller,  victualler,  vintner,  tavern 
keeper  or  coffee-house  keeper,  tanner,  common  brewer,  or  any 
offensive  trade,  without  the  special  licence  and  consent  of  the 
said  Thomas  Wetherell,  his  heirs  and  assigns,  in  writing,  first 
had  and  obtained  for  that  purpose."  The  breaches  insisted 
upon  were  two;  first,  that  a  wall  had  been  taken  down;  and, 
(1)  Bead  v,  Bnrley,  Cro.  Eliz.  549,  596;  Noy's  Eep.  68. 
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secondly,  that  a  person  who  held  under  the  defendant  had  used        doe  d. 

"^y  RT  H  K  R  y  T  T 

the  house   as  a  private  lunatic  asylum.     The  defence  as   to  r. 

the  first  breach  turned  entirely  upon  facts :  with  respect  to  the        ^^^^* 

second   breach,   evidence  was  given   on  both   sides  as  to  the 

degree  of  annoyance,  if  any,  created  by  the  use  of  the  house 

for  the   purpose  mentioned.     The  Lord   Chief   Justice   told 

the  jury  that  he  was  of  opinion  that  the  manner  in  which  the 

house  was  used  came  within  the  word  '*  trade"  in  the  covenant, 

and  he  left  it  to  them  whether  it  was  offensive,  asking,  whether 

or  not   they  would  choose  to  live  near  a  house  so  occupied. 

The  jury  found  a  verdict  for  the  plaintiff,  stating  that  they  did 

BO  with  respect  both  to  the  wall,  and  to  the  offensiveness  of  the 

trade.     In  Hilary  Term  last,  Sir  James  Scarlett  obtained  a  rule 

nisi  for  a  new  trial,  on  the  grounds,  as  to  the  first  breach,  of 

surprise,  jand  of  the  verdict  being  contrary  to  evidence;  and, 

as  to  the  second  breach,  of  misdirection. 

Sir  John  Campbell,  Attorney-General,  F.  Pollock,  and  Kelli/ 
now  shewed  cause  (i) : 

This  is  an  offensive  trade,  within  the  meaning  of  the  covenant. 
It  is  not  a  *fair  criterion,  whether  or  not  it  would  be  a  trade  [  *163  ] 
within  the  bankrupt  laws ;  several  of  the  trades  before  specified 
in  the  covenant  are  not  so  now,  and  others  were  not  so  as  the 
bankrupt  laws  stood  at  the  time  of  the  lease,  1802.  And  the 
bankrupt  laws  were  passed  alio  intuitu.  The  word  "trade" 
is  used  here  in  the  popular  sense,  as  Shakspeare  calls  the 
gathering  samphire  on  the  face  of  Dover  cliffs  a  "dreadful 
trade.*'  In  Johnson's  Dictionary,  among  the  definitions  of 
"trade,"  is  "occupation;  particular  employment,  whether 
manual  or  mercantile,  distinguished  from  the  liberal  arts  or 
learned  professions,"  and  again,  "any  employment  not  manual." 
A  fisherman  does  not  get  his  Hvelihood  by  buying  and  selling, 
yet  it  would  scarcely  be  disputed  that  he  would  come  under  this 
covenant,  if  he  carried  on  dis  calling  so  as  to  make  it  offensive. 
In  Doe  d.  Bish  v.  Keeling  (2)  it  was  held  that  keeping  a  school 

(1)  Before  Lord  Denman,  Ch.  J.,      are  omitted. 
Taunton,  Patteson,  and  Williams,  J  J.  (2)  14  R.  R.  405  (1  M.  &  S.  95). 

The  arguments  as  to  the  first  breach 
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DoEd.  was  a  breach  of  a  covenant  not  to  ''use  or  exercise  any  trade 
«..  or  basiness  whatsoever."    It  is  clear,  from  the  language  of  the 

^^^^"  covenant  here,  that  trade  and  business  are  used  in  the  same 
sense;  for  the  covenant  first  provides  against  the  ''trades  or 
businesses  of  a  butcher,"  &c.,  and  then  adds  *'  or  any  offensive 
trade."  In  fact  this  use  of  the  premises  is  very  analogous  to 
that  which  would  be  made  of  them  if  they  were  turned  into 
a  tavern,  except  that  the  occupation  by  the  occasional  inmates 
would  be  less  offensive  in  that  case  than  in  the  present.  It  will 
be  said  that  the  Court  leans  against  forfeitures;  but  it  is 
impossible  to  give  a  different  construction  to  a  covenant  when 
the  action  is  ejectment,  from  thai  which  could  be  given  to  the 
same  instrument  in  an  action  of  covenant.     If  this  be  a  trade, 

[  *164  ]  there  can  '''be  no  doubt,  especially  after  the  verdict,  of  its  being 
offensive.  Lord  Ellenborough,  in  Doe  d.  Bish  v.  Keeling^ 
expressed  himself  strongly  as  to  the  annoyance  created  even 
by  schools  (i). 

Sir  James  Scarlett,  Thesiger,  and  Steer ,  contra : 

The  question  of  offensiveness  was  left  too  broadly  to  the  jury. 
If  they  were  to  determine  whether  they  would  choose  to  live 
near  such  a  house,  the  question  becomes  one  of  a  more  or  less 
sensitive  imagination;  but  the  real  question  is,  whether  the 
mode  of  occupation  was  offensive  to  the  senses.  Independently 
of  this,  the  occupation  is  not  a  trade  at  all,  either  in  the 
technical  or  common  sense  of  the  word.  Such  a  term  was 
never  applied  to  it  before.  In  this  lease,  the  '*  trades  or  busi- 
nesses" mentioned  relate  merely  to  the  occupations  specified; 
then  follows  the  general  prohibition,  which  is  confined  to  trade. 
If,  however,  it  be  true  that  "trade"  and  "business"  are  here 
used  in  the  same  sense,  there  is  as  much  ground  for  saying 
that  "business"  is  narrowed  to  "trade,"  as  that  "trade"  is 
extended  to  "business."  But  the  words  are  in  fact  used  dis- 
tinctly; and  this  was  the  view  taken  by  Le  Blanc,  J.  in  Doe 
d.  Biah  v.  Keeling  (2).  The  words  in  that  case  differed  very 
much  from  those  in  the  present;   there  the  prohibition  was 

(1)  14  R.  R.  405  (1  M.  &  S.  99).  (2)  14  E.  R.  406  (1  M.  &  S.  100). 
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general  against  "any  trade  or  business  whatsoever;"  here,        DoBd. 

ur  Uf n  u  u> DIET  T 

there  is  no  general  prohibition  of  any  thing  but  a  trade.     The  «. 

expressions  of  Lord  Ellbnbobouoh,  in  that  cjase,  which  have        ^'^^* 

been  relied  upon  on  the  other  side,  were  beside  the  point ;  and 

the    ease  of  Jones  v.    Thome  (i)   is  stronger  the  other   way. 

There,  *the  covenant,  after  providing  against  several  specified       [  *165  ] 

"trades  or  businesses,"  added  the  words   "any  other   trade 

or  business  that  might  be  or  grow  or  lead  to  be  offensive ; " 

and  it  was  held  that  using  the  premises  as  a  public-house  was 

no  breach.    It  is  not  enough  that  there  is  a  possibility  of  an 

occupation  becoming  offensive. 

Cur.  adv.  vvlU 

Lord  Denman,  Ch.  J.  in  this  Term  (November  22nd)  delivered 
the  judgment  of  the  Court  : 

This  was  an  action  of  ejectment  on  the  forfeiture  of  a  lease 
by  virtue  of  a  proviso  for  re-entry  on  breach  of  any  of  the 
covenants.  The  two  breaches  of  covenant,  for  which  the  plain- 
tiff had  a  verdict,  were,  pulling  down  a  wall,  and  carrying  on 
an  offensive  trade  upon  the  demised  premises. 

With  respect  to  the  former,  the  defendant  has  entitled  himself 
to  a  new  trial,  by  raising  considerable  doubt  whether  the  facts 
were  fairly  brought  forward.     It  must  be  on  payment  of  costs. 

This,  however,  could  avail  him  nothing,  if  the  verdict  could 
stand  for  the  other  and  more  important  breach ;  and  it  has 
become  necessary  to  consider  whether  the  verdict  recovered  upon 
it  can  be  sustained.  The  terms  of  the  covenant  are,  that  the 
lessee  shall  not  carry  on  any  of  the  trades  or  businesses 
enumerated,  or  any  offensive  trade  whatever.  (His  Lordship 
here  read  the  covenant.)  The  question  is,  whether  these  words 
comprehend  every  occupation  carried  on  for  the  purpose  of 
profit,  and  include  the  business  of  keeping  a  lunatic  asylum, 
to  which  use  the  premises  have  been  converted.  It  was  argued 
that  "  trade  "  does  not  necessarily  consist  of  buying  and  selling, 
though  the  bankrupt  laws  are  restricted  *to  trades  of  that  [  *166  ] 
description ;  that  the  lessor's  obvious  meaning  was  to  interdict, 
not  buying  and  selling  merely,   but  any  kind  of  occupation 

(1)  25  E.  B.  546  (1  B.  &  C.  715). 
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Dob  d.  which  is  offensive,  as  the  jury  have  expressly  found  this  to  be. 
But  supposing  these  general  observations  to  be  correct,  and  that 
such  must  have  been  the  object  of  requiring  the  covenant,  we 
can  only  collect  the  obligation  actually  entered  into  from  the 
terms  of  the  contract.  Now  it  commences  with  prohibiting 
trades  as  well  as  businesses,  two  words  which  may  be  synony- 
mous, or  may  have  a  different  meaning;  and  when  we  find, 
in  the  latter  part  of  the  sentence,  that  one  of  the  words  is 
retained  and  the  other  omitted,  we  cannot  extend  the  meaning 
of  that  which  is  retained  to  the  more  general  sense  which  may 
be  given  to  that  which  is  omitted*  Every  trade  is  a  business, 
but  every  business  is  not  a  trade ;  to  answer  that  description  it 
must  be  conducted  by  buying  and  selling,  which  the  business  of 
keeping  a  lunatic  asylum  is  not.  This  argument  is  strengthened 
by  observing  that  the  trades  and  businesses  enumerated  are 
conducted  by  buying  and  selling ;  and,  if  the  same  general  word 
must  be  held  to  introduce  any  others  in  addition,  these  at  least 
must  be  ejusdem  generis  with  the  former. 

Therefore,  as  the  verdict  proceeded  on  the  assumption  that 
the  defendant's  business  was  a  "  trade  "  within  the  terms  of  thia 
covenant,  there  must  be  a  new  trial  on  this  point  also. 

Rule  absolute. 


1834.        DOE  D.  EANDLE  CHETHAM  STRODE  v.  SEATON 
[  171  ]  AND  Others. 

(2  Adol.  &  Ellis,  171—182;  S.  C.  4  N.  &  M.  81 ;  4  L.  J.  (N.  S.)  K.  B.  13.) 

A  vendor  had  a  draft  of  conveyance  made  by  his  own  attorney,  from 
which  the  deeds  were  afterwards  prepared ;  the  attorney  was  paid  for 
this  business  by  the  vendor  and  purchaser  in  moieties  by  agreement,  but 
the  latter  employed  an  attorney  on  his  own  part  to  look  over  the  draft. 
It  remained  afterwards  with  the  vendor's  attorney :  Held,  that  such 
draft  was  confidentially  deposited  with  the  latter,  by  the  purchaser  a» 
well  as  the  vendor,  and  could  not  be  produced  on  a  trial  against  the 
interest  of  the  purchaser's  devisees,  though  with  the  consent  of  the 
vendor  and  his  attorney. 

In  ejectment,  it  appeared  that  the  lessor  of  the  plaintiff,  to  entitle 
himself  to  the  property  as  heir-at-law,  must  deduce  title  through  E. 
The  title  relied  upon  by  the  defendants  was  that  of  a  party  to  whom  E« 
had  devised  his  remainder  in  the  property,  which  remainder  had  been 
devised  by  J.  to  E.    Among  other  evidence  to  identify  the  property  in 
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question  with  that  devised  by  J.,  a  book  was  offered  in  evidence,         Dosd. 
containing  entries  of  receipts  of  rent  of  the  property  in  question,  by        Strode 
a  deceased  steward  of  E. :  Held,  that  the  defendants  were  entitled  to       sb/toh 
produce  these  entries  in  evidence  against  the  plaintiffs,  each  party 
claiming  under  or  through  E. 

The  defendants  claimed  by  purchase  from  the  heir  of  a  devisee  under 
E.'s  will.  The  estate  purchased  was  only  a  part  of  the  property  devised, 
and  to  which  the  steward's  entries  related :  Held,  that  the  defendants, 
although  not  entitled  to  the  possession  of  the  book,  might  insist  upon 
having  it  produced  in  evidence  as  to  that  part  of  the  property  which  had 
come  to  their  hands. 

Assessments  of  commissioners  of  the  land-tax,  by  which  it  appears 
that  at  a  certain  time  property  was  assessed  in  the  name  of  S.  (the  family 
surname  only),  are  evidence  to  shew,  in  connection  with  other  facts, 
that  at  such  time  the  property  was  occupied  by  a  particular  individual 
of  the  family  (I). 

Ejectment  for  messuages,  &c.  At  the  trial  before  Lord 
Denman,  Ch.  J.  at  the  last  Bristol  Assizes,  it  appeared  that  the 
action  was  brought  to  recover  possession  of  property  in  Broad- 
mead,  Bristol.  The  lessor  of  the  plaintiff  claimed  under  the 
will  of  Colonel  John  Strode,  executed  in  1806,  whereby  the  said 
John  Strode  (who  at  that  time  held  the  property  now  in  question) 
devised  all  his  manors  and  other  messuages,  lands,  &c.,  whereof 
he  was  then  seised  or  in  possession  for  any  estate  of  inheritance 
or  freehold,  to  the  use  of  his  nephew  Thomas  Chetham,  for  life, 
remainders  to  the  first  and  other  sons,  and  to  the  daughters,  of 
T.  C. ;  remainder  to  the  testator's  nephew  Richard  Chetham  for 
life,  with  like  remainders ;  remainder  to  the  use  of  the  testator's 
nephew  Handle  Chetham  (afterwards  Handle  Chetham  Strode) 
the  lessor  *of  the  plaintiff  for  life  ;  remainders  over.  Colonel  [  *172  ] 
John  Strode  died  in  possession  of  the  property,  and  without 
issue,  in  December,  1807.  Thomas  Chetham  (then  Thomas 
Chetham  Strode)  entered  into  receipt  of  the  rents,  and  died 
without  issue  in  September,  1827,  and  Richard  Chetham  (then 
Richard  Chetham  Strode)  died,  also  without  issue,  in  August,  1828. 

The  defendants  were  devisees  in  trust  under  the  will  of  John 
Weeks.  As  to  Weeks's  title,  it  appeared  that  in  1796  Colonel 
John  Strode  granted  to  Samuel  Thomas  a  lease  of  the  premises 
in  question   for  twenty-one  years  at  a  certain   annual   rent. 

(1)  See  also  upon  this  last  point  Doe  d.  Stamhury  v.  Arhwrujht,  38  R.  B. 
851  (5  Car.  &  P.  57o).~B.  C. 
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DoEd.        Samuel  Thomas  died  in  1800,  leaving  an  only  daughter,  who 
,^.  took  out  administration,  and  sold  and  conveyed  the  unexpired 

Seatok.  ^g,^  under  the  lease  to  John  Hall.  Hall,  in  1802,  conveyed  his 
interest  to  Weeks,  who  took  possession,  and  regularly  paid  the 
rent  until,  and  for  some  time  after,  the  death  of  Colonel  John 
Strode.  By  deeds  of  bargain  and  sale  and  of  release  bearing 
date  the  28th  and  29th  of  September,  1813,  Thomas  Chetham 
Strode  conveyed  the  premises  to  Weeks  in  fee.  The  deed  of 
release  gave,  by  way  of  recital,  a  deduction  of  Thomas  Chetham 
Strode's  title,  by  which  it  was  made  to  appear  that  the  estate  of 
Colonel  John  Strode  in  the  premises  was  only  a  term  of  ninety- 
nine  years,  if  he  should  so  long  live  ;  the  reversion  or  remainder 
expectant  on  his  decease  being  in  Thomas  Chetham  Strode,  and 
having  become  vested  in  possession  in  him  upon  the  death  of 
Colonel  John  Strode. 

The  plaintiff's  counsel,  in  the  course  of  their  case,  proposed 
to  prove  the  conveyance  from  Hall  to  Weeks  (which  was  by  lease 
and  release,  passing  the  residue  of  Hall's  unexpired  term,  with 
the  fee-simple  of  other  property),  for  the  purpose  of  shewing, 

[  •173  ]  that  in  that  conveyance  *the  demise  from  Colonel  John  Strode  to 
Samuel  Thomas  was  recited,  and  the  reservation  of  rent  therein 
stated  to  be  ''to  the  said  John  Strode,  his  heirs  and  assigns ;  " 
and  they  intended  to  rely  upon  this  recital,  as  estopping  those 
who  came  in  under  Samuel  Thomas  from  claiming  to  retain  the 
premises  by  a  title  adverse  to  that  of  Colonel  John  Strode  as 
tenant  in  fee.  Notice  having  been  given  to  produce  the  original 
conveyance  (which  was  not  done),  the  plaintiff's  counsel  offered 
to  give  in  evidence  the  draft  from  which  it  was  prepared,  and 
with  this  view  they  called  Mr.  Palmer,  a  solicitor,  who,  as  well 
as  Hall,  had  been  served  with  a  subpoena  to  produce  the  draft. 
Palmer  produced  it,  and  gave  the  following  evidence :  ''I  was 
attorney  for  Hall,  and  prepared  a  conveyance  to  Weeks.  I  was 
attorney  for  Hall  and  Weeks  jointly  ;  they  paid  me  in  moieties." 
On  reference  to  a  memorandum  which  was  shewn  to  him,  he 
added,  "Mr.  Osborne  perused  this  draft  for  Weeks:  I  was 
employed  specially  by  Mr.  Hall  alone :  Mr.  Osborne  acted  for 
Mr.  Weeks :  they  paid  me  jointly  after  it  was  finished.  There 
was  the  usual  communication  by  sending  a  draft,  and  receiving 
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it  back.     I  do  not  recollect  the  deeds  being  handed  over,  but       Dosd. 
have  no  doabt  they  were."     Palmer  and  Hall  did  not  object  to  ^. 

the  draft  being  read ;  but  it  was  contended  on  behalf  of  the  Sbatok. 
defendants,  that,  the  preparation  of  this  draft  being  a  transaction 
in  which  Palmer  had  been  engaged  confidentially  as  the  attorney 
of  Hall,  he  ought  not  now  to  be  called  upon  to  produce  or  to  give 
evidence  respecting  it  to  the  disadvantage  of  those  claiming  under 
Hall :  and  Fisher  v.  Heming  (i)  was  cited.  The  Lord  Chief 
Justice  refused  to  admit  the  draft  in  evidence. 

No  evidence  was  given  for  the  plaintiff,  to  shew  how  Colonel  [  174  ] 
John  Strode  became  seised  of  the  property  in  question.  The  title 
of  Thomas  Chetham  Strode  was  deduced,  by  the  defendants,  as 
follows.  The  property,  as  alleged,  descended  from  Carew  Strode, 
who  died  intestate  in  1740,  to  his  eldest  son  and  heir-at*law, 
James  Strode.  James  devised  all  his  estates  (including,  as 
the  defendants  maintained)  that  now  in  question,  to  his 
brother,  Major  Edward  Strode,  for  99  years,  if  he  should  so  long 
live ;  and  after  the  expiration,  or  other  sooner  determination,  of 
that  term,  to  John  Strode  (the  Colonel  John  Strode  before 
mentioned),  second  son  of  the  said  Edward  Strode,  for  a  like 
term,  remainder  to  the  first  and  other  sons  of  John  Strode 
successively  in  tail  male,  remainder  over  (which  never  took 
effect),  remainder  ultimately  to  the  testator's  own  right  heirs. 
James  died  in  1749,  leaving  the  said  Edward,  his  only  brother 
and  heir-at-law,  surviving  him.  Major  Edward  Strode,  by  his 
will,  made  in  1764,  devised  all  his  remainder  or  reversion  in  fee- 
simple  of  the  estates  devised  by  James,  to  his  own  eldest  son 
Edward,  for  life ;  remainders  over  (which  never  took  effect) ; 
remainder,  ultimately,  to  his  own  daughters,  Elizabeth  and  Ann, 
in  fee  as  tenants  in  common.  He  died  in  1768,  leaving  his  sons, 
Edward  and  John,  and  his  daughters,  Elizabeth  and  Ann,  sur- 
viving him.  Elizabeth  married  Lewis  Boisdaune,  and  ^Ann 
married  Thomas  Chetham.  Edward,  the  eldest  son  of  Major 
Edward  Strode,  died  without  issue.  Colonel  John  Strode,  the 
second  son,  also  died  without  issue.  Elizabeth  Boisdaune  died 
intestate,  leaving  her  eldest  son  and  heir-at-law  surviving  her ; 
and  he  afterwards,  and  after  the  death  of  Edward  Strode,  his 
(1)  1  Phill.  on  Ev.  132, 6th  ed. 
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DoBd.       mother's  brother,  by  lease  and  release  executed  in  February, 
V.  1798,  conveyed  all  his  *reversion  or  remainder  in  fee-simple 

expectant  on  the  death  of  Colonel  John  Strode,  and  failure  of 
issue  of  his  body,  to  Thomas  Ghetham  in  fee.  Thomas  Ghetham 
died  intestate,  leaving  Ann,  his  widow,  and  Thomas  Ghetham 
(afterwards  Strode),  his  eldest  son  and  heir-at-law.  Ann  also 
died,  leaving  the  said  Thomas  Ghetham  her  heir-at-law,  who 
thereby  (according  to  the  defendants'  case)  became  entitled  to 
the  reversion  and  remainder  in  fee  expectant  on  the  death  of 
Golonel  John  Strode.  Richard  Ghetham  Strode,  and  Randle, 
the  lessor  of  the  plaintiff,  were  the  second  and  third  sons  of 
Thomas  and  Ann  Ghetham. 

Among  other  evidence  to  shew  that  the  property  now  in 
question  was  part  of  the  estates  to  which  title  was  thus  made, 
the  defendants'  counsel  put  in  a  steward's  book,  containing 
entries  of  quit  rents,  and  other  rents  of  the  Strode  property  in 
general,  and,  among  the  rest,  of  the  premises  in  question  in  the 
time  of  Major  Edward  Strode,  from  1754  to  1767.  The  entries 
began,  "John  Lydford"  (the  steward)  "for  Edward  Strode, 
Esq.,  8th  November,  1754 ;  list  of  tenants  and  rents :  "  and,  for 
this  and  several  years  following,  the  steward  charged  himself 
with  rent  received  for  the  Soap-house  (part  of  the  property  now 
claimed)  from  P.  Bowen.  Messrs.  Hyett  and  Maskell,  attomies, 
had  been  engaged  in  the  management  of  the  property  in  the  life- 
time, and  after  the  death,  of  Golonel  John  Strode.  Hyett  retired, 
and  Messrs.  Maskell  and  Phipps  continued  in  the  same  employ- 
ment till  the  lessor  of  the  plaintiff  succeeded  (as  he  alleged)  to 
the  estates,  when  they,  at  his  desire,  delivered  up  to  him  the 
papers  in  their  hands  relating  to  the  property.  The  steward's 
book,  however,  was  found  in  Mr.  Phipps's  possession,  among 
some  papers  of  the  Strode  family  which  were  considered  as 
rubbish  papers,  a  few  days  before  the  trial.  It  was  objected  to 
[  '176]  this  evidence,  *that  the  book,  to  be  offered  at  all,  must  be  con- 
sidered as  coming  from  the  custody  of  an  attorney  for  the  lessor 
of  the  plaintiff;  and  that  such  a  document  could  not  be  produced 
from  the  custody  of  an  attorney  against  his  client.  The  Lord 
Chief  Justice  was  of  opinion,  that  the  book,  at  the  time  of  the 
conveyance  to  Weeks,  was  in  the  hands  of  Hyett  and  Maskell, 
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as  attomies  for  Thomas  Chetham  Strode,  and  that,  as  he  could       Dob  d. 
not  have  objected  to  the  production  of  it  in  evidence  against  him  ^^ 

if  required  by  Weeks,  the  present  lessor  of  the  plaintiff  could  not      Beaton. 
take  such  objection.    He  therefore  admitted  the  evidence. 

To  identify  the  property  in  question  still  further,  a  clerk  to  the 
commissioners  of  land-tax  produced  assessments  made  upon 
occupiers  of  property  during  the  lifetimes  of  James  Strode  and 
Major  Edward  Strode,  in  which  the  Soap-house  and  other 
premises  named  as  in  the  steward's  book,  appeared  to  be  assessed 
in  the  name  of  "  Strode,"  merely,  and  afterwards  in  that  of 
Bowen,  the  tenant ;  and  the  defendant's  case  was,  that  a  part 
of  these  entries  corresponded  with  those  in  the  steward's  book 
in  point  of  time  and  description  of  occupation,  and  that  some  of 
the  entries  in  the  steward's  book  shewed  allowances  to  have  been 
made  to  Bowen  for  the  corresponding  charges  of  land-tax.  It 
was  contended  that  the  assessments  were  not  evidence ;  but  the 
Lord  Chief  Justice  received  them  subject  to  the  objection. 

His  Lordship,  in  the  course  of  his  summing  up,  stated  to  the 
jury  that  the  lessor  of  the  plaintiff  had  proved  a  prima  facie 
seisin  in  fee  in  John  Strode ;  that  the  defendants'  case  rested 
on  the  will  of  James  Strode ;  and  that  the  steward's  book  was 
evidence  of  Majqr  Edward  Strode  having  been  possessed  of  the 
property  in  question;  he  also  referred  to  the  land-tax  assess- 
ments; *and  he  left  it  to  the  jury  to  say,  upon  the  whole  case,  [  *177  ] 
whether  Colonel  John  Strode  enjoyed  a  life  estate  only,  which 
he  took  under  the  will  of  James,  or  an  estate  in  fee,  which  would 
entitle  him  to  make  the  devise  on  which  the  lessor  of  the  plaintiff 
rested  his  case.      The  jury  found  a  verdict  for  the  defendants. 

Bompas,  Serjt.  in  this  Term  moved  for  a  rule  to  shew  cause 
why  there  should  not  be  a  new  trial,  on  the  grounds,  that 
evidence  had  been  improperly  rejected  and  admitted  in  the 
instances  above  mentioned,  and  that  there  had  been  no  evidence 
to  shew  that  the  property  in  question,  alleged  to  have  passed  by 
the  will  of  James  Strode,  had  ever  been  in  his  possession.  First, 
as  to  the  draft  of  the  conveyance  to  Weeks.  It  was  not  a  subject 
of  professional  confidence.  The  preparation  and  approval  of  it 
were  a  transaction  between  two  adverse  parties ;  Palmer  making 
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Doe  d.       the  draft  for  Hall,  and  Osborne  approving  it  on  behalf  of  Weeks. 
«.  What  passes  between  opposing  parties  cannot  be  a  confidential 

Sbaton.  communication  (i).  This  was  in  the  nature  of  an  agreement. 
Although  it  is  usual  for  the  purchaser  to  draw  the  conveyance, 
the  vendor  here  caused  the  deed  to  be  prepared;  the  draft 
remained  in  the  hands  of  his  attorney,  and  was  the  vendor's 
property ;  he,  or  his  attorney,  was  bound  to  produce  it,  since  it 
was  no  part  of  his  title-deeds,  Doe  d.  Courtail  v.  Thomas  (2) ; 
and  if  it  had  been  one  of  his  title-deeds,  there  was  no  reason  that 
it  should  not  have  been  produced,  the  owner  being  in  Court  and 
making  no  objection. 

(Fatteson,  J. :  How  came  the  draft  to  be  left  in  the  attorney's 
possession  ?) 

[  •178  ]       It  *is  commonly  done. 

(Taunton,  J. :  It  is  so,  but  it  is  an  act  of  negligence.  The 
draft  is  the  client's  property  (a).) 

Secondly,  as  to  the  steward's  book ;  the  attomies  who  produced 
it  must  be  taken  to  have  held  it  as  attomies  for  the  lessor  of  the 
plaintiff,  and  could  not  be  called  upon  to  give  it  in  evidence 
against  their  client. 

(Fatteson,  J. :  They  became  possessed  of  it  as  attomies  for 
Colonel  John  Strode,  not  as  attomies  for  the  lessor  of  the 
plaintiff.) 

If  they  continued  to  hold  this  book  after  he  became  entitled, 
they  held  it  as  his  attornies.  Farties  claiming  under  Weeks, 
who  alleged  himself  to  be  the  purchaser  of  a  small  portion  of  the 
estates,  could  not,  on  that  account,  demand  the  production  of  the 
book  as  evidence  for  them. 

(Lord  Denman,  Ch.  J. :  Why  not,  if  it  related  to  that  portion 
as  well  as  to  the  rest  of  the  property  ?) 

The  entries  of  receipts  in  this  book  are  not  evidence  against  the 

(1)  See  Gnffith  v.  Davies,  39  R,  E.  (3)  Ex  parte  HmfaU,  31  R.  R. 
o47  (o  B.  &  Ad.  502).                                26(5  (7  B.  &  C.  528). 

(2)  32  R.  R.  680  (9  B.  &  C.  288), 
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lessor  of  the  plaintiff,  because  he  does  not  claim  under  James      ^J|^^ 
Strode  or  Major  Edward  Strode.    Thirdly,  the  land-tax  assess*  v- 

ments  were  not  available  to  shew  that  the  property,  supposed  to 
be  thereby  referred  to,  was  in  the  ownership  of  James  or  Major 
Edward  Strode.  Assessments  in  the  name  of  ^'  Strode "  only 
are  no  evidence :  Doe  d.  Stanbury  v.  Arkwright  (i). 

(Pattbson,  J. :  That  case  does  not  shew  that  they  are  no 
evidence  :  it  only  shews  that  assessments  in  the  name  of 
**  Strode  "  merely,  would  not  prove  any  particular  person  to  have 
been  in  the  occupation.  But  the  entries  here  are  to  be  coupled 
with  the  evidence  of  the  ste^rd's  book.) 

At  any  rate  they  prove  nothing  as  to  James.    The  assessments 

were  upon  occupiers;    and,  therefore,  those  in  the  name  of 

'*  Strode"  *  would,  at  most,  only  prove  that,  when  they  were      [♦179] 

made,  persons  of  the  name  of  Strode  occupied,  not  that  they 

were  owners  of  the  premises.    And  the  tendency  of  the  evidence 

is  to  shew  that  James  Strode  was  neither  owner  nor  occupier. 

<He  then  went  into  the  evidence  on  this  point.) 

Taunton,  J. : 

With  respect  to  the  first  point  in  this  case ;  it  has  been  urged 
that  the  draft  which  remained  in  the  hands  of  Palmer  was  not  to 
be  considered  a  privileged  deposit.  Whether  this  was  so  or  not 
it  is  unnecessary  to  say,  except  thus  far.  I  have  always  under- 
stood it  to  be  a  clear  rule  that  a  party  is  not  bound  to  produce 
any  deed  in  which  he  himself  has  an  interest ;  though  if  his 
interest  leads  him  to  produce  it,  he  then  only  exercises  a  power 
which  the  law  of  course  gives  him.  In  this  case.  Palmer,  who 
held  the  draft,  was  the  joint  agent  of  both  vendor  and  vendee 
with  respect  to  it.  He  could  not  produce  it  without  the  consent 
of  both,  and  was  not,  therefore,  compellable  to  do  so,  not 
having  the  consent  of  the  parties  representing  Weeks.  I  am 
also  of  opinion  that  the  steward's  book  was  properly  received  in 
evidence,  inasmuch  as  both  parties  in  this  cause  claim  under  or 
through  a  person  to  whom  this  book  belonged  at  the  time  when 

(1)  38  £.  £.  853  (2  Ad.  &  El.  182,  n. ;  1  Nev.  &  Man.  731). 

27—2 
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DoEd.  the  entries  were  made.  And  as  to  the  question  whether  the 
St^db  evidence  supports  the  verdict,  I  cannot  say  that  I  think  the 
SsATON.      Lord  C^ibf  Justice  did  wrong  in  leaving  the  case  to  the  jury, 

or  that  there  is  any  distinct  ground  upon  which  the  verdict  ought 

to  be  disturbed. 

Patteson,  J. : 

As  to  the  first  point  I  had  some  doubt,  but,  looking  at  the 
[  •180  ]  whole  evidence,  I  think  it  is  clear  *that  the  draft  could  not  have 
been  in  the  possession  of  Palmer  as  attorney  for  the  vendor  in 
the  ordinary  course  of  business.  It  is  not  usual  for  the  vendor 
to  make  the  draft  of  conveyance.  It  is  true  that  there  was  an 
attorney  here  employed  for  the  vendor,  but  his  employment  was 
only  for  the  purpose  of  approving  the  draft.  Palmer,  then,  had 
an  employment  on  behalf  of  the  vendee,  referring  to  the  very 
particular  thing  which  it  was  proposed  to  give  in  evidence.  Now, 
if  an  attorney  keeps  a  draft,  he  must  keep  it  according  to  the 
nature  of  his  original  employment,  and  subject  to  the  rights  of 
both  the  parties  (if  two)  by  whom  he  was  employed.  One  or  the 
other  of  them  has  a  right  to  say  that  he  shall  not  produce  it.  If 
Palmer  had  been  an  attorney  for  the  vendor,  who  had  not  pre- 
pared the  draft,  or  if  he  had  not  been  employed  by  the  purchaser, 
I  do  not  say  that  he  might  not  have  given  evidence  as  to  the 
contents  of  the  deed;  but  his  employment  on  behalf  of  the 
purchaser  precludes  him  from  it.  On  the  second  point,  I  think 
the  steward's  book  was  properly  admitted.  It  is  said  that  Major 
Edward  Strode,  in  whose  time  the  entries  referred  to  in  that 
book  were  made,  is  not  a  person  under  whom  both  the  present 
parties  claim ;  and  that  is  true,  strictly  speaking.  But  both  claim 
through  him.  The  lessor  of  the  plaintiff,  who  claims  under 
Colonel  John  Strode,  must  derive  the  title  of  the  latter  through 
Major  Edward  Strode ;  and  so  also,  according  to  their  own  case, 
must  the  defendants,  who  entitle  themselves  by  the  will  of  James 
Strode.  The  claim  of  the  one  party  is  through  Edward ;  that  of 
the  other  is  under  James  and  through  Edward  also.  The  argu- 
ment on  behalf  of  the  plaintiff  assumes  that  the  defendants,  who 
require  the  production  of  this  book,  are  strangers ;  but  Weeks, 
[  *181.  ]      whom  *they  represent,  is  in  the  situation  of  onet  of  the  family, 
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for  he  purchased  from  Thomas  Chetham  Strode,  and  therefore       dob  d. 
had  the  same  rights  with  respect  to  the  book  as  Thomas  himself  «. 

had.  If  Thomas  could  have  given  it  in  evidence,  Weeks  might  ^katoit. 
also.  He  might  not,  indeed,  be  entitled  to  the  possession  of  it, 
because  it  contained  entries  relative  to  other  property ;  but  he 
would  have  had  a  right  to  call  for  the  production  of  it,  so  far  as 
it  concerned  the  property  he  had  purchased.  As  to  the  question 
upon  the  general  result  of  the  evidence,  the  facts  are  numerous 
and  complicated,  but  I  see  no  ridason  to  dispute  the  verdict. 

Williams,  J. : 

I  am  of  the  same  opinion.  Palmer  was  employed  by  the 
purchaser  to  a  certain  extent,  as  well  as  by  the  vendor.  His 
readiness  to  produce  the  draft  could  make  no  difference,  for  it 
has  been  long  settled,  that  the  privilege  in  respect  of  confidential 
communications  is  the  privilege  of  the  client.  As  to  the  steward's 
book,  I  think  the  defendants  had  clearly  a  sufficient  interest  in 
it  to  entitle  them  to  its  production.  It  would  be  very  daring  to 
pronounce  as  to  the  weight  of  evidence ;  it  is  sufficient  to  say, 
that  the  verdict  is  not  shewn  to  have  been  wrong. 

Lord  Denman,  Ch.  J. : 

I  will  add  nothing  to  what,  has  been  said  by  the  rest  of  the 
Court  upon  the  first  point.  As  to  the  steward's  book,  I  think  it 
would  have  been  a  fraud  in  the  family  of  Strode  to  wish  to  hold 
back  from  a  purchaser  the  evidence  which  that  book  supplied. 
If  it  related  to  nothing  but  the  property  he  had  purchased,  he 
clearly  was  entitled  to  the  production  of  it :  if  it  referred  to  other 
estates  also,  there  is  still  no  '''reason  that  he  should  not  have  [  *182  ] 
been  enabled,  by  means  of  it,  to  prove  the  facts  which  concerned 
his  own  property.  The  main  question  in  the  cause  was,  whether 
the  premises  in  question  had  come  rightfully  to  the  lessor  of  the 
plaintiff  by  the  will  of  Colonel  John  Strode,  and  whether  Thomas 
Chetham  Strode  had  conveyed  to  Weeks  without  being  entitled 
to  do  so.  That  depended  upon  a  number  of  deeds,  upon  the 
assessments,  and  upon  a  great  deal  of  other  evidence,  which  was 
vevy  largely  discussed  on  both  sides,  and  I  think  the  verdict  was 

^^"^^^*-  Rule  refuied. 
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18S4.  REX  V.   GWYER  and  MANLEY. 

(2  Adol.  &  EUiB,  216—229  ;    S.  C.  4  N.  &  M.  168 ;    4  L.  J.  (N.  S.) 

[  216  ]  M.  C.  39.) 

Orerseere  of  the  poor  may  not  charge  the  parishioners,  in  their 
accounts,  with  the  following  pa3rment8 : 

For  making  poor  rates ; 

For  making  divisions  of  the  sama ; 

For  making  copy  of  the  same  f  «r  the  collectors ; 

Pa3rment8  to  an  accountant  lor  examining,  making  up,  and  entering 
the  accounts  of  the  year,  and  list  of  defaulters  on  the  rates ; 

Poundage  paid  for  collecting  the  rates ; 

Although  such  charges  have  been  authorized  by  resolutions  of  vestry. 

A  parishioner  appealed  against  overseers'  accounts  for  the  year, 
containing  the  above  items.  Three  rates,  (referred  to  by  the  items,}  had 
been  made  during  the  year.  The  appellant  was  assessed  to  the  second 
only,  but  he  was  assessed  to  the  rates  of  the  following  year,  and  until 
the  time  of  the  appeal.  Some  of  the  above  items  related  to  periods  not 
within  the  time  for  which  the  appellant  was  rated.  It  did  not  appear 
which  of  the  rates  was  applied  to  any  of  the  disbursements  objected  to : 
Held,  that  the  appeal  lay. 

On  appeal  against  the  accounts  of  Henry  Wyndham  Gwyer 
and  Samuel  Manley,  as  overseers  of  the  poor  of  the  parish  of 
Bedminster  in  the  county  of  Somerset,  at  the  instance  of  Richard 
Lindsey  Sutton,  the  Sessions  allowed  some  of  the  items,  wholly 
disallowed  others,  and  disallowed  some  subject  to  a  case.  The 
appeal  was  against  two  accounts ;  one,  for  the  period  from  the 
25th  of  March  to  the  29th  of  September,  1832,  the  other,  from 
the  last  mentioned  day  to  the  25th  of  March,  1888.  The  case 
was  as  follows : 

The  appellant  was  a  parishioner  of  Bedminster,  and  rated  in 
the  second  only  of  three  rates  made  during  the  year.  The  first 
rate  was  made  April  26th,  1882 ;  the  second,  October  4th,  1882 ; 
the  third,  February  11th,  1888.  The  appellant  was  also  rated 
from  the  25th  of  March,  1888,  to  the  time  of  the  appeal.  Some 
of  the  items  objected  to  in  the  notice  of  appeal,  and  disallowed 
by  the  Sessions,  were  the  following : 

GL  68.  for    making    the  poor-rates  in  October,   1832,  and 
February,  1833. 
[  217  ]  5Z.  58.  for  making  two  divisions  of  the  same. 

91.  108.  for    making    a    copy    of    the    said    rates    for    the 
collectors. 
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12/.  68.  paid  to  the  accountant  for  examining^  making  up,  and         Rsx 
entering  the  accounts  of  the  year,  and  the  list  of  defaulters      GwT]fiX4 
in  each  of  the  three  rates* 

66/.  Ids.  9d.  paid  poundage  for  collecting  2,6792. 14^.  6i* 

Two  other  items  of  38/.  Is.  Qd.  and  11/.  13^.  6d.,  for  like 
poundage. 

The  parish  of  Bedminster  is  twenty-one  miles  in  circumference, 
and  contains  a  population  of  13,000  persons.  The  sums  collected 
for  the  relief  of  the  poor  amounted  in  each  year  to  8,000/.  and 
upwards.  In  the  year  from  March,  1882,  to  March,  1883,  there 
were,  as  usual,  two  churchwardens  and  four  overseers.  Before 
this  year  the  parish  had  an  assistant  overseer,  but  there  was  no 
evidence  of  his  appointment.  The  parish  had  employed  an 
accountant  to  make  up  their  accounts,  and  when  a  new  rate  was 
made,  the  accountant  was  employed  to  draw  out  a  list  of 
defaulters,  and  such  list,  for  the  three  rates  made  in  this  year, 
occupied  150  folio  sheets.  In  this  year  the  vestry  allowed  a 
clerk  a  salary  of  50/.  to  assist  t^he  overseer,  but  it  was  no  part  of 
his  duty  as  clerk  to  do  any  business  for  which  any  of  the  sums 
above  mentioned  are  charged. 

The  affairs  of  this  .  parish  are  managed  by  a  common-law 
vestry,  and,  at  a  vestry  duly  held  on  the  2nd  of  April,  1882,  it 
was  resolved  ''  That,  in  the  present  embarrassed  state  of  the 
parish,  no  assistant  overseer  or  overseers  be  elected,  but  that 
power  be  given  to  the  present  overseers  to  call  in  what  assistance 
they  may  stand  in  need  of."  This  was  signed  by  the  chairman  of 
the  meeting,  and  remained  in  the  book  in  which  the  ^resolutions  [  *218  ] 
of  the  parish  were  generally  entered,  and  which  each  parishioner 
had  power  to  inspect.  Under  the  authority  of  this  resolution 
the  several  sums  hereinbefore  mentioned  were  expended  by  the 
overseers  who  required  assistance.  The  sums  paid  for  poundage 
were  paid  to  collectors  for  collecting  tiie  monies  due  on  the  three 
rates. 

Besides  the  general  resolution  before  mentioned,  the  vestry, 
duly  held  on  the  9th  of  September,  1881,  came  to  the  resolution 
following  {which  was  entered  in  the  same  book):  and  one 
question  for  the  opinion  of  the  Court  was,  whether  this,  not 
having  been  passed  during  the  overseers'  year,  was  admissible 
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Rdx         in  evidence  on  the  present  appeal  ?(i)     ''Besolved  that  Mr. 

Ov^ER.  Harpur  be  paid  and  allowed  at  the  rate  of  6d.  in  the  pound  npon 
all  sums  collected,  including  the  ^expenses  incident  to  proceed- 
ings before  magistrates,  and  that  the  same  be  allowed  in  the 
overseers'  accounts."  This  resolution  has  never  been  rescinded, 
and  Mr.  Harpur  collected  the  rates  and  was  paid  fresh  poundage 
up  to  the  4th  of  October,  1832 ;  and  he  also  collected  the  first 
rate,  and  received  as  poundage  66L  Ids.  9d. 

On  the  4th  of  October,  1832,  at  a  similar  vestry,  it  was 
resolved,  **  That  a  rate  of  48.  in  the  pound  be  granted  to  the 
overseers  for  the  relief  of  the  poor,  and  that  the  sum  of  M.  in 
the  pound  be  allowed  the  overseers  for  collecting  the  same." 
This  rate  was  collected  by  certain  collectors,  who  received  for 

[  •219  J  their  labour  the  before-mentioned  sum  of  33Z.  1«.  3rf.,  being  *4rf. 
in  the  pound  on  monies  collected  by  them  upon  the  said  rate. 
At  a  meeting  of  the  same  vestry,  on  the  21st  of  February,  1833, 
at  which  the  appellant  was  present,  it  was  '*  Resolved  that  Mr. 
James  Blake  and  Mr.  John  Hurford  be  appointed  collectors  for 
the  third  rate  for  the  present  year,  and  that  they  be  respectively 
paid  6d,  in  the  pound  on  the  amount  of  their  collection,  and 
that  the  sum  be  allowed  in  the  present  overseers'  accounts." 
The  appellant  did  not  sign  this  resolution.  Under  the  sanction 
of  it,  Mr.  Blake  and  Mr.  Hurford  collected  the  third  rate  and 
received  11^.  ISs.  6d,,  being  the  poundage  on  their  respective 
collections.  All  the  other  sums,  herein-before  mentioned  were 
paid  by  the  overseers  to  other  persons  for  work  bond  fide  done. 
The  charges  were  reasonable  and  fair.  The  question  for 
the  opinion  of  the  Court  was,  whether,  under  any  of  these 
resolutions,  or  otherwise,  the  overseers  had  any  authority  to 
include  these  items  in  their  accounts  ? 

Jeremy     and     Moody,    in     support    of     the     order     of 
Sessions.     *     *     * 

[221  ]  Rogers  and  Bercy  contra.     *     *     * 

(1)  On  this   question,   Rogers^  in  discussed,    the    appellant's   eoiinsel 

opposition  to  the  order  of  Sessions,  rGl3ring  upon  the  invalidity  of  such 

referred  to  Mawley  v.  Barbet,  2  Esp.  resolution,  whenever  made. 
687 ;  but  the  point  was  not  further 
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LoBD  Denmax,  Ch.  J. :  Rex 

V. 

'  This  was  an  appeal  against  overseerd'  accounts  from  the  25th       gwyer. 
of  March,  1882,  to  the  *25th  of  March,  1833 ;  and  it  has  been        t  ^24  ] 

[  '226  ] 

contended  that  the  appellant,  not  having  been  a  rated  parishioner 
during  the  whole  of  that  time,  cannot  object  to  such  part  of  the 
accounts  as  related  to  the  expenditure  before  that  period  for 
which  he  was  rated.  I  think,  however,  that  he  was  atliberty  to 
do  80,  because  he  had  an  interest  in  all  the  money  that  came  to 
the  hands  of  the  overseers  during  the  periods  in  question.  As 
the  surplus  of  that  money  was  reduced,  the  subsequent  assess- 
ments upon  him  would  probably  be  greater  in  proportion,  and 
therefore,  if  there  was  an  illegal  application  of  the  fund,  he  is 
not  precluded  from  objecting  to  it.  The  question  then  is,  whether 
the  Sessions  were  right  or  not  in  disallowing  the  items  mentioned 
in  the  case.  Circumstances  are  stated  which  go  to  make  it 
extremely  reasonable  that  they  should  be  allowed;  but  the 
question  is,  whether  there  be  any  such  power.  The  items  are 
not  distinguishable  in  principle.  Cases  may  be  supposed  where, 
in  default  of  such  allowance,  a  very  heavy  burden  will  be  thrown 
upon  overseers ;  but,  unless  the  law  provides  for  such  cases,  the 
inconvenience  cannot  be  avoided.  Now  I  see  no  difference 
between  refusing  the  overseer  a  salary,  and  refusing  the  means 
by  which  he  may  employ  another  person  at  a  salary;  if  one 
cannot  be  granted,  neither  can  the  other ;  and  that  being  so. 
Hex  V.  Welch  (i),  Rex  v.  The  Earl  of  Ashburnham  (2),  and  Rex 
V.  Glydei^)  are  authorities  which  cannot  be  got  over.  The 
situation  of  the  overseers  in  this  respect  is  that  of  all  persons 
upon  whom  the  law  casts  burdensome  duties  without  remu- 
neration. It  is  said  that  a  part  of  this  expenditure  had  *been  [  *226  ] 
expressly  consented  to  by  the  parishioners  in  vestry;  but  in 
Rex  V.  Welch  (i)  the  appointment  of  an  assistant  overseer  at 
a  salary  had  been  agreed  to  in  the  same  way.  It  is  impossible 
to  make  these  proceedings  in  vestry  a  contract,  to  bind  the  right 
of  any  person  who  chooses  to  appeal.  A  vestry  cannot  bind  the 
parishioners  by  acts  which  it  is  not  authorized  to  do.     The 

(1)  1    BoU,   c.   3,   8.   4,   pi.   346,      note  (4),  4th  ed. 

p.  341,  6th  ed.  (3)  2  M.  &  S.  323. 

(2)  2  Nol.  P.  L.  c.  35,  s.  8,  462, 
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Rex  respondents  do  not  contend  that  the  overseers  in  this  case  have 
GwTER.  acted  in  execution  of  the  particular  powers  given  by  59  Greo.  ni» 
c.  12,  8.  7.  It  appears  to  me  that  that  clause  gives  the  true 
remedy  for  the  inconvenience  now  complained  of ;  namely, 
by  appointing  assistant  overseers  in  the  manner  there  pointed 
out  (i).  It  is  unfortunate  that  that  was  not  done  here.  Upon 
the  whole,  I  am  of  opinion  that  these  expenses,  however  reason* 
able  and  necessary,  and  however  they  may  have  been  for  the 
benefit  of  the  parish,  are  not  sdch  as  the  overseers  in  the 
execution  of  their  office  could  bring  upon  the  parishioners ;  and 
therefore  not  such  as  could  be  charged  in  these  accounts. 

Taunton,  J.  : 

I  am  of  the  same  opinion.  Although  the  charges  may  have 
been  reasonable,  still,  if  the  Court  sees  that  they  were  not 
necessarily  connected  with  the  fulfilment  by  these  parties  of  their 
office  as  overseers,  they  cannot  be  allowed.  In  Mr.  Wilcock's 
treatise  on  ''  The  Laws  relating  to  the  Ordering,  Belief^  and 
Settlement  of  the  Poor,"  which,  as  far  as  I  have  seen,  is  a  very 
useful  compendium,  the  law  is  thus  stated  (2) :  ''  They "  (the 
overseers)  *'  are  entitled  to  charge  in  their  accounts  whatever 
[  •227  ]  they  have  spent  for  the  parish  under  *the  direction  of  any 
statute,  order  of  justices,  or  legal  process ;  whatever  they  have 
bond  fide  and  legally  disbursed  in  relieving  paupers,  where  it  was 
their  duty  to  relieve,  in  providing  stock  for  the  children  of 
indigent  parents  and  persons  having  no  means  of  gaining  a 
livelihood,  in  the  disposal  of  stock  for  these  purposes,  for  the 
costs  of  orders  of  maintenance  or  removal,  or  of  an  appeal, 
though  decided  against  them,  unless  they  have  been  guilty  of 
gross  misconduct,  or  of  neglecting  to  consult  the  vestry  as  to 
the  propriety  of  proceeding  in  it  when  there  was  convenient 
opportunity,  in  repaying  the  legal  disbursements  of  constables, 
and  all  other  money  fairly  laid  out  in  the  business  of  the  parish.'^ 
And  several  instances  of  charges  which  the  overseers  may  or 
may  not  make,  are  given,  by  way  of  illustration,  from  casea 

(1)  See  now  also  The  Poor  Law      Act,  1879  (42  Vict.  c.  6),  s.  4.— 
Amendment  Act.  1834  (4&  5Will.IV.      B.  G. 
c.  76),  8.  46,  and  The  District  Auditors  (2)  P.  281. 
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which  have  been  cited  in  the  present  argument.  Looking  at  the  Bbz 
charges  in  this  case,  it  appears  that  none  of  them  were  incurred  owtkr. 
by  the  officers  in  the  necessary  performance  of  their  personal 
duty  as  overseers.  There  is  an  item  for  making  rates.  If  it  had 
been  necessary  that  a  survey  should  be  taken  for  that  purpose, 
the  case  would  have  been  different ;  but,  if  nothing  is  wanted 
but  the  mental  trouble  of  calculating,  and  the  manual  trouble  of 
transcribing,  those  are  labours  which  the  office  of  overseer  throws 
personally  on  the  individual  himself.  So,  too,  the  items  for 
making  divisions  of  the  rates,  for  examining,  making  up,  and 
entering  the  accounts,  and  for  poundage,  are  altogether  without 
authority.  Where  an  officer  is  called  upon  by  statute  to  do  a  duty 
including  such  particulars  as  these,  he  must  do  it  gratis,  unless 
the  statutes  give  him  a  remuneration.  No  office  can  be  more 
burdensome  than  that  of  a  sheriff,  yet  he  can  recover  nothing 
more  for  issuing  ^warrants  than  the  fee  allowed  by  stat.  23  [*228] 
Hen.  VI.  c.  9 :  Dew  v.  Parsons  (i).  In  the  present  case,  there- 
fore, however  laborious  the  duties  may  have  been,  and  however 
clear  it  may  be  that  the  expenses  were  incurred  bond  fide^  the 
overseers  cannot  receive  the  remuneration  contended  for. 

Pattbson,  J. : 

It  appears,  by  the  finding  of  the  Sessions,  that  these  charges 
were  reasonable  and  in  no  way  dishonest,  and  that  they  were 
incurred  under  the  sanction  of  the  vestry.  But  if  the  vestry  had 
no  power  to  allow  them,  the  overseers  are  but  in  the  situation  of 
any  other  parties  acting  under  those  who  have  no  authority. 
I  cannot  distinguish  this  case  from  Rex  v»  Welch  (2).  It  is  said 
that  the  office  there  (of  a  salaried  assistant  overseer)  was 
altogether  an  illegal  one;  but  I  do  not  see  how  it  was  more 
illegal  there  to  appoint  an  assistant  overseer,  than  it  was  to 
appoint  collectors  and  other  assistants  in  the  present  case. 
These  charges  were  assimilated,  on  the  part  of  the  respondents, 
to  charges  for  law  expenses,  which  have  been  allowed  because  it 
was  necessary,  when  litigation  began  about  settlements,  that 
parishes  should  defend  themselves.     But  the  same  analogy,  if 

(1)  21   R.  R.  404  (2  B.  &   Aid.  (2)  1    Bott,  c.   3,   8.   4,   pi.    346, 

562).  p.  341,  eth  ed. 
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Rbx  admitted,  would  extend  to  all  cases  of  expenditure  for  any  thing 
GwTER.  that  was  said  to  be  necessary.  I  do  not  say  how  it  might  be  if 
there  were  something  to  be  performed  which  the  overseers  could 
not  execute  themselves.  But,  looking  at  these  items,  all  of 
them  aire  for  things  which  the  overseers  might  have  done  in 
their  own  persons,  however  inconvenient  it  might  have  been :  and 
[  "229  ]  if  they  could  not  themselves  have  performed  *them,  assistant 
overseers  might  have  been  appointed  under  59  Geo.  HI.  c.  12,  s.  7. 
The  vestry,  therefore,  had  no  power  to  sanction  these  expenses. 
Authorities  have  been  cited  to  shew  the  power  of  a  vestry  to  bind 
the  parishioners.  If  the  vestry  be  assembled  for  a  legal  purpose, 
they  may  bind  the  parishioners,  both  present  and  absent :  but 
if  every  individual  in  the  parish  were  present,  they  could  not 
bind  any  one  for  an  illegal  purpose.  As  to  the  right  of  this 
party  to  appeal,  I  think  he  was  entitled  to  do  so.  If  he  had 
appealed  against  a  rate  to  which  he  was  not  assessed,  the  case 
might  be  different.  It  does  not  appear  here  out  of  what  par- 
ticular rate  the  allowances  were  made  in  respect  of  the  charges 
objected  to.  The  remuneration  for  collecting  is  given  in  the 
way  of  a  poundage  on  the  several  rates,  but  it  does  not  appear 
that  it  was  made  out  of  the  rates  respectively.  At  all  events, 
allowances  out  of  one  rate  would  increase  the  amount  of  a  subse- 
quent one,  if  it  did  not  altogether  impose  the  necessity  of 
making  it.  I  do  not  see  how  this  party  could  have  appealed 
except  in  the  way  he  has  adopted. 

Williams,  3. : 

I  am  of  the  same  opinion.  The  cases  cited  for  the  appellant 
proceed  upon  the  ground  that  rates  must  be  applied  strictly  in 
a  particular  way,  unless  any  law  can  be  shewn,  authorising  for 
a  different  disposition  of  them.  None  such  was  pointed  out  here^ 
As  to  the  appellant,  he  might  very  well  have  such  an  interest 
as  entitled  him  to  appeal,  since  it  does  not  appear  out  of  what 
rate  the  disbursements  were  made. 

Order  of  Sessions  confirmed. 
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In  assumpsit  against  a  bailee,  it  was  proved  that  the  defendant, 
a  coffee-house  keeper,  having  custody  of  money  without  reward,  lost  it, 
and  made  the  following  statement :  that  he  had  unfortunately  put  it, 
with  a  larger  sum  of  money  of  his  own,  into  his  cash-box,  which  was 
kept  in  his  tap-room ;  that  the  tap- room  had  a  bar  in  it,  and  was  oj)en 
on  a  Sunday,  but  the  rest  of  his  house,  which  was  inhabited,  was  not 
open  on  Sunday ;  and  that  the  cash-box,  with  his  own  and  the  plaintiff^s 
money,  had  been  stolen  on  that  day. 

The  Judge  left  it  to  the  jury  whether  the  defendant  was  guilty  of 
gross  negligence ;  and  he  told  them  that  the  loss  of  the  defendant's  own 
money  did  not  necessarily  prove  reasonable  care  (1). 

The  jury  having  found  for  the  plaintiff :  Held, 

First,  that  the  question  of  gross  negligence  was  properly  left  to  them. 

Secondly,  that  there  was  evidence  upon  which  they  might  find  for 
the  plaintiff. 

Assumpsit.  The  first  count  of  the  declaration  alleged  that,  in 
consideration  that  the  plaintiff,  at  the  request  &c.,  had  delivered 
to  the  defendant  and  placed  in  his  charge  and  custody  a  sum  of 
money,  to  wit  the  sum  of  S2L  10«.,  of  the  plaintiff,  for  the  pur- 
pose and  in  order  that  the  defendant  might  therewith  take  up 
and  pay  for  the  plaintiff  a  certain  bill  of  exchange  made  &c., 
when  the  same  should  become  due  and  be  presented,  and  in 
consideration  that  the  defendant  then  and  there  had  the  said 
monies  in  his  hands  upon  the  terms  and  for  the  purpose  afore- 
said, the  defendant  undertook  &c.,  that  he  would  with  the  said 
money  take  up  &c.  Breach,  that  the  defendant  did  not  take 
up  &c.,  when  the  bill  was  presented  for  payment.  The  second 
count  alleged  that,  in  consideration  that  the  plaintiff,  at  the 
request  &c.,  would  deliver  to  the  defendant  the  sum  of  S2Z.  10«. 
of  the  plaintiff,  provided  by  him  for  the  purpose  of  taking  up 
and  paying  a  certain  bill  of  exchange  made  &c.  (as  before),  the 
defendant  undertook  &c.  that  he  would  take  due  and  proper 
care  of  the  said  sum  of  mofiey  whilst  in  his  hands  in  the  mean- 
time and  until  the  bill  should  become  due  &c.  Averment,  that 
the  plaintiff  delivered  the  sum  to  the  defendant  for  the  purpose 
aforesaid.    Breach,  that  the  defendant  did  not  take  due  and  proper 

(1)  The  correctness  of  this  ruling  Council  in  Oibliny.  McMuUen  (1869) 
was  aflarmed  by  the  judgment  of  L.  E.  2  P.  C.  317;  38  L.  J.  P.  C. 
the  Judicial  Committee  of  the  Privy     25.  — B.  C. 


[256] 
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DooBVAN  care;  but,  on  the  contrary  ^took  so  little  and  such  bad  care, 
jbnkiks.  that  afterwards  to  wit,  &c.,  the  said  sum  became,  and  isc^s  and 
[*257]  is  wholly  lost  to  the  plaintiff.  The  third  count  omitted  all 
mention  of  the  bill  of  exchange,  but  stated  that,  in  consideration 
that  the  plaintiff,  at  the  request  &c.,  had  delivered  the  sum,  &c., 
to  be  kept  and  taken  care  of  by  the  defendant  for  the  plaintiff, 
the  defendant  undertook  &c.,  to  take  due  and  proper  care  of  the 
sum,  &c.,  whilst  under  his  charge.  Breach,  that  the  defendant 
did  not  nor  would  take  proper  care,  &c. ;  but  on  the  contrary 
thereof,  whilst  the  same  was  in  his  charge,  took  so  little  and 
such  bad  care  thereof,  and  conducted  himself  so  neghgently  and 
improperly  in  the  premises,  that  &c.  (loss  as  before).  Counts 
for  monies  &c.,  and  account  stated.    Plea,  the  general  issue. 

On  the  trial  before  Denman,  Gh.  J.,  at  the  London  sittings  in 
December,  188S,  the  plaintiff  proved  the  delivery  of  the  money 
to  the  defendant  for  the  purpose  of  the  bill  being  taken  up  as 
alleged  in  the  declaration.  The  defendant  was  the  proprietor  of  a 
coffee-house,  and  the  account  which  he  was  proved  to  have  given 
of  the  loss  was  as  follows :  That  he  unfortunately  placed  the 
money  in  his  cash-box,  which  was  kept  in  the  tap-room;  that 
the  tap-room  had  a  bar  in  it ;  that  it  was  open  on  a  Sunday, 
but  that  the  other  parts  of  the  premises,  which  were  inhabited  by 
the  defendant  and  his  family,  were  not  open  on  Sunday;  and 
that  the  cash-box,  with  the  plaintiff's  money  in  it,  and  also  a 
much  larger  sum  belonging  to  the  defendant,  was  stolen  from 
the  tap-room  on  a  Sunday.  The  defendant  did  not  pay  the  bill 
when  presented.  The  defendant's  counsel  contended  that  there 
[  *258  ]  was  no  case  to  go  to  the  jury,  inasmuch  as  the  defendant  "^ being 
a  gratuitous  bailee,  was  liable  only  for  gross  negligence;  and 
the  loss  of  his  own  money,  at  the  same  time  as  the  plaintiff's, 
shewed  that  the  loss  had  not  happened  for  want  of  such  care 
as  he  would  take  of  his  own  property.  The  Lord  Chief  Justice 
refused  to  nonsuit  the  plaintiff,  but  took  a  note  of  the  objection. 
The  defendant  called  no  witnesses.  His  Lordship  told  the  jury 
that  it  did  not  follow  from  the  defendant's  having  lost  his  own 
money  at  the  same  time  as  the  plaintiff's,  that  he  had  taken 
such  care  of  the  plaintiff's  money  as  a  reasonable  man  would 
ordinarily  take  of  his  own ;  and  he  added,  that  the  fact  relied 
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upon  was  no  answer  to  the  action,  if  they  believed  that  the  loss     Doohman 
occurred  from  gross  negligence  ;  but  his  Lordship  then  said  that      jbnkiks. 
the  evidence  of  gross  negligence  was  not,  in  his  opinion,  satis- 
factory.  Verdict  for  the  plaintiff.   In  Hilary  Term  last,  Sir  James 
Scarlett  obtained  a  rule  to  shew  cause  why  the  verdict  should  not 
be  set  aside,  and  a  nonsuit  be  entered,  or  a  new  trial  be  had. 

Sir  John  CampbeU,  Attorney-General,  and  R.  V,  Richards 
now  shewed  cause : 
No  leave  was  reserved  to  enter  a  nonsuit.  The  plaintiff  does 
not  contend  that  the  defendant,  being  a  gratuitous  bailee,  is 
liable  for  other  than  gross  negligence.  It  is  a  well  known 
principle,  that,  in  contracts  which  are  beneficial  solely  to  the 
owner  of  the  property  holden  by  another,  the  holder  is  responsible 
for  nothing  less  than  gross  neglect  (i).  The  question  of  neglect 
was  for  the  jury;  it  cannot  be  said  that  they  had  no  evidence 
before  them.  Keeping  the  money  in  an  open  tap-room  was,  at 
any  *rate,  conduct  which  the  jury  might  interpret  as  gross  [  •259  ] 
negligence;  the  more  so,  as  the  defendant  himself  described 
this  as  unfortunate.  He  might  have  placed  the  money  in  the 
inhabited  part  of  the  house.  That  his  money  was  in  the  same 
place  with  that  of  the  plaintiff  is  no  answer  ;  it  does  not  follow 
that  a  person  who  is  grossly  careless  in  keeping  his  own  property, 
is  entitled  to  be  as  negligent  in  keeping  that  of  another.  The 
marginal  note  of  Shiells  v.  Blackburne  (2)  would  indeed,  at  first 
sight,  appear  to  countenance  the  doctrine  that  such  a  defence  was 
good,  and  that,  as  a  pure  matter  of  law,  the  action  would  not  lie. 
But  the  case  itself  was  decided  simply  on  the  ground  that  gross 
negligence  was  not  in  fact  proved.  The  alleged  neglect  consisted 
in  entering  some  dressed  leather,  some  of  which  belonged  to  the 
bailor  and  some  to  the  defendant,  as  wrought  leather,  at  the 
Custom  House,  which  was  a  mistake  not  implying  extraordinary 
carelessness.  This  appears  to  have  been  the  view  taken  by  all 
the  Judges. 

Sir  J.  Scarlett  and  Comyn^  contra : 
The  Judge  having  taken  a  note  of  the  objection  that  there  was 

(1)  JonesonBailments,p.22(n.2),  (2)  2  B.  R.  750  (1  H.  Bl.  158). 

and  further,  p.  119  (HI.  2). . 
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DooBMAN  no  case  for  the  jury,  it  must  be  understood  that  leave  to  enter  a 
Jenkins,  nonsuit  was  reserved.  The  defendant  does  not  contend  for  the 
absolute  proposition,  that  a  gratuitous  bailee,  who  keeps  another 
person's  goods  as  carefully  as  his  own,  cannot  become  liable  for 
the  loss,  or  be  guilty  of  gross  negligence.  The  objection  to  thi^ 
verdict  is,  that  the  plaintiff,  upon  whom  the  burthen  of  proof  lay» 
did  not  make  out  a  prima  facie  case  of  gross  negligence.  The 
[  '260  ]  Court  is  to  determine,  whether  the  facts  proved  *sati8fied  the 
words  **  gross  negligence."  The  mere  loss  of  the  goods,  of 
course,  cannot  supply  a  prima  facie  case.  The  proof  here  went, 
at  the  utmost,  no  further  than  the  proof  in  ShielU  v.  Blackbuime  (i); 
and  the  loss  of  the  defendant's  own  goods  was  at  any  rate  a 
strong  fact  in  his  favour.  In  ShielU  v.  Blackbume  (i)  the  Court 
decided  the  question  whether  the  facts  made  out  a  legal  case  of 
gross  negligence,  and  set  aside  the  verdict  because  they  did  not. 

Taunton,  J. : 

I  have  felt  some  doubt  in  this  case ;  but,  after  the  best 
consideration  I  can  give  it,  I  think  the  rule  ought  not  to 
be  made  absolute.  The  counsel  for  the  plaintiff  properly 
admitted  that,  as  this  bailment  was  for  the  benefit  of  the  bailor, 
and  no  remuneration  was  given  to  the  bailee,  the  action  would 
not  be  maintainable,  except  in  the  case  of  gross  negligence.  The 
sole  question,  therefore,  is,  whether  there  was  any  proof  of  such 
negligence.  If  there  was,  the  application  for  a  nonsuit,  at  any 
rate,  cannot  be  granted ;  and  it  is  almost  (though  not  quite) 
equally  clear  that  the  defendant  must  be  bound  by  the  decision 
to  which  the  jury  has  come.  A  great  deal  has  been  said  on  the 
point,  whether  the  existence  of  gross  negligence  is  a  question  of 
law  or  fact.  It  is  not  necessary  to  enter  into  that  as  an  abstract 
question.  Such  a  question  will  always  depend  upon  circum- 
stances. There  may  be  cases  where  the  question  of  gross 
negligence  is  matter  of  law  more  than  of  fact,  and  others  where 
it  is  matter  of  fact  more  than  of  law.  An  action  brought  against 
an  attorney  for  negligence  turns  upon  matter  of  law  rather  than 
[  •261  ]  fact.  *It  charges  the  attorney  with  having  undertaken  to 
perform  the  business  properly,  and  alleges  that,  from  his  failure 
(1)  2  E.  E.  750  (1  H.  Bl.  158). 
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BO  to  do,  such  and  such  injuries  resulted  to  the  plaintiff.  Now,  Doobman 
in  nineteen  cases  out  of  twenty,  unless  the  Court  told  the  jury^  jbnkinb. 
that  the  injurious  results  did,  in  point  of  law,  follow  from  the 
misconduct  of  the  defendant,  they  would  be  utterly  unable  to 
form  a  judgment  on  the  matter.  Yet,  even  there,  the  jury  have 
to  determine  whether,  in  point  of  fact,  the  defendant  has  been 
guilty  of  that  particular  misconduct.  On  the  other  hand,  take 
the  case  of  an  action  against  a  surgeon,  for  negUgence  in  the 
treatment  of  his  patient.  What  law  can  there  possibly  be  in 
the  question,  whether  such  and  such  conduct  amounts  to  negli- 
gence? That  must  be  determined  entirely  by  the  jury.  Without, 
therefore,  laying  down  any  abstract  rule,  we  may,  I  think,  with 
perfect  safety  say  that,  in  the  present  case,  the  question  was 
entirely  for  the  jury.  It  is  fact,  not  law.  The  circumstances 
are  extremely  simple.  The  defendant  receives  money  to  be  kept 
for  the  plaintiff.  What  care  does  he  exercise?  He  puts  it, 
together  with  money  of  his  own  (which  I  think  perfectly 
immaterial),  into  the  till  of  a  public-house.  We  might  certainly 
have  had  more  explicit  evidence  as  to  the  exact  state  of  the  box ; 
in  what  place  it  was  ;  and  what  class  of  strangers  frequented  the 
room.  If  there  was  no  negligence,  if  the  box  was  locked  up  and 
put  in  a  safe  place,  and  proper  care  taken  of  it,  these  were 
circumstances  which  the  defendant  had  the  best  means  of 
knowing,  and,  knowing  them,  he  might  have  exonerated  himself. 
In  the  absence,  therefore,  of  evidence  to  that  effect,  I  think  that 
there  was  a  prima  facie  case  of  gross  negligence,  which  required 
an  answer  on  the  defendant's  part.  The  phrase  **  gross 
negligence  "  *means  nothing  more  than  a  great  and  aggravated  [  •262  ] 
degree  of  negligence,  as  distinguished  from  negligence  of  a 
lower  degree.  The  case  of  ShieUs  v.  Blackhurne  {i)  created  at 
first  some  degree  of  doubt  in  our  minds.  It  was  said  that  the 
Court,  in  that  case,  treated  the  matter  as  a  question  of  law,  and 
set  aside  the  verdict,  because  the  thing  charged,  the  false  descrip- 
tion of  the  leather  in  the  entry,  did  not  amount  to  gross 
negligence;  and  therefore  the  jury  had  mistaken  the  law.  I 
do  not  view  the  case  in  that  light.  The  jury  there  found,  that 
in  fact  the  defendant  had  been  guilty  of  negligence;  but  the 
(1)  2  R.  R.  750  (1  H.  Bl.  158). 
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DooBXAN  Court  thought  that  they  had  drawn  a  wrong  conclusion  as  to 
jxNKnvB.  ^^^  ^^^^'  ^^6  <^&S6>  therefore,  does  not  stand  against  the 
conclusion  to  which  I  have  come.  It  does  not  appear  certainly 
from  the  report,  how  the  case  was  treated  at  the  trial,  nor  what 
the  Judge  said  in  summing  up.  But  I  do  not  find  it  laid  down, 
as  a  rule,  that  in  every  case  the  question  of  negligence  is  to  be 
matter  of  law.  The  ordinary  practice  is,  to  leave  it  to  the 
jury,  whether  such  negligence  has  been  proved  as  the  plaintiff 
has  charged  in  his  declaration.  If  the  negligence  so  charged  be 
insufl&cient  to  give  a  right  of  action,  the  defendant  may  move  in 
arrest  of  judgment. 

Patteson,  J. : 

It  is  agreed  on  all  hands  that  the  defendant  is  not  liable, 
unless  he  has  been  guilty  of  gross  negligence.  The  difficulty  lies 
in  determining  what  is  gross  negligence,  and  whether  that  is  to 
be  decided  by  the  jury  or  the  Court.  If  the  Court  is  to  decide 
it,  and  no  evidence  has  been  given  that  satisfies  the  Court,  there 
[  ♦263  ]  ought  to  have  been  a  nonsuit.  If  the  *jury  was  to  decide,  I 
cannot  feel  a  doubt  that  there  was  some  evidence  for  them. 
I  agree  that  the  onus  prohandi  was  on  the  plaintiff.  It  appeared, 
by  the  evidence  of  what  the  defendant  had  said,  that  the  money 
committed  to  his  charge  was  laid  in  a  box  in  the  tap-room,  which 
room  was  open  on  a  Sunday,  though  the  rest  of  the  premises 
were  not.  Under  these  circumstances,  there  can  be  no  nonsuit ; 
for  there  was  a  sufficient  case  to  go  to  the  jury.  Whether,  in 
the  abstract,  the  question  of  negligence  be  for  the  jury  or  the 
Court,  I  think  it  unnecessary,  as  my  brother  Taunton  says,  to 
determine.  The  present,  at  all  events,  was  a  question  of  fact, 
and  therefore  for  the  jury.  The  general  question  I  approach 
with  much  diffidence.  I  do  not  know  any  thing  more  difficult, 
than  to  say,  in  mixed  questions  of  law  and  fact,  what  is  for  the 
Court,  and  what  for  the  jury.  In  the  present  case,  the  principal 
doubt  in  my  mind  arose  from  the  case  of  Shiells  v.  Blackhurne  (i). 
The  facts  in  that  case  were  not  disputed.  It  appeared  that  the 
defendant,  being  employed  (without  reward)  to  send  out  some 
dressed  leather,  entered  it  at  the  Custom  House,  together  with 
(I)  2  E.  E.  750  (1  H.  Bl.  158). 
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some  dressed  leather  of  his  own,  as  wrought  leather,  in  conse-  Doorman 
quence  of  which  the  whole  was  seized.  Whether  that  amounted  jenkius. 
to  gross  negligence,  must  have  been  a  question  for  the  jury. 
The  report  does  not  say  how  they  were  directed,  nor  whether  the 
Judge  told  them  that,  in  his  opinion,  it  was  gross  negligence. 
At  first,  I  conceived  that  nothing  appeared  from  the  report, 
except  that  the  Court  thought  it  was  not  a  case  of  gross  negli- 
gence. But,  on  looking  into  the  case,  I  find  the  Court  thought 
that  the  jury  *had  found  the  fact  erroneously,  and  sent  the  [  '264  ] 
issue  to  another  jury.  So  that,  in  the  present  case,  the  only 
remaining  question  is,  whether  the  Judge  left  the  question 
properly.  At  first,  I  understood  that  the  question  left  had  been, 
whether  the  defendant  had  used  ordinary  and  reasonable  care, 
which,  although  it  may  be  a  useful  criterion  in  determining  the 
question  whether  there  has  been  gross  negligence,  is  certainly 
not  the  same  question.  But  it  seems  that  his  Lordship  left  it  to 
them  to  say,  whether  there  had  been  gross  negligence ;  and  that 
what  he  said  respecting  ordinary  care,  was  merely  by  way  of 
illustration.  We  cannot,  therefore,  disturb  the  verdict.  Whether 
I  should  have  found  the  same  verdict,  is  quite  immaterial. 

Williams,  J. : 

The  only  question  before  us  is,  whether  the  Judge  should  have 
said  that  the  case  was  not  made  out  on  the  part  of  the  plaintiff, 
or  should  have  left  it  to  the  jury?  If  the  Judge  be  obliged  to 
lay  down  a  rule,  it  is  extremely  difficult  to  discover  what  that 
rule  ought  to  be.  WTio  can  say  where  *  *  gross  negligence ' '  begins  ? 
Can  it  be  other  than  a  question  of  fact  ?  The  case  was  properly 
left  to  the  jury.  The  report  of  Shiells  v.  Blackburne  (i)  does  not 
state  how  the  case  was  submitted  to  the  jury.  In  Iteece  v. 
Righy  (2),  which  was  an  action  against  an  attorney  for  negligence, 
Abbott,  Ch.  J.  left  it  to  the  jury  to  say,  whether,  under  the  cir- 
cumstances, the  defendant  had  used  reasonable  care  and  diligence : 
he  did  not  take  it  from  their  cognizance,  and  pronounce  his  own 
opinion ;  and  the  verdict  was  not  disturbed.  In  Moore  v. 
Moiirgue  (3>,  *where  the  defendant  was  charged  with  negligence       [  •265  ] 

(1)  2  E.  B.  750  (1  H.  Bl.  158).  (3)  2  Cowp.  479. 

(2)  23  E.  E.  251  (4  B.  &  Aid.  202). 
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DooBMAK  in  insuring  at  a  wrong  ofiSce,  Lord  Mansfield  states  his  own 
Jenkins,  direction  thus:  **  My  direction  to  the  jury  was  general ;  that  if 
they  thought  there  was  gross  negligence,  or  the  defendant  had 
acted  mala  fide,  they  should  find  for  the  plaintiff."  In  that  case, 
again,  we  see  that  the  Judge  did  not  take  into  his  own  hands,  as 
a  question  of  law,  what  was  gross  negligence  and  what  not ;  and 
there  the  Court  above  would  not  grant  a  new  trial.  On  the  facts 
which  were  before  the  Judge,  in  the  present  case,  it  would  have 
been  impossible  for  him  to  pronounce  a  rule.  It  is  a  question 
of  less  general  importance,  whether,  under  the  particular  circum- 
stances, there  was  any  evidence  to  go  to  a  jury ;  but  I  think 
there  was.  Whether  there  was  enough  to  satisfy  their  minds 
properly,  is  another  question:  one  man's  judgment  is  satisfied 
with  a  certain  degree  of  evidence,  another's  mind  with  less ;  but 
I  question  if  it  can  be  said  that  the  manner  in  which  this  money 
was  left  in  the  tap-room,  was  not  loose  custody.  At  all  events, 
there  was  evidence  for  a  jury. 

Lord  Denman,  Ch.  J. : 

It  appeared  to  me  that  some  degree  of  negligence  was  clearly 
proved  in  the  first  instance.  I  thought,  and  I  still  think,  it 
impossible  for  a  Judge  to  take  upon  himself  to  say  whether 
negligence  is  gross  or  not.  I  agree  to  all  the  legal  doctrine  in 
ShieUs  V.  Blackburne  (i),  which  is,  merely,  that  a  bailee  without 
reward  is  not  liable  to  an  action  without  proof  of  gross  negli- 
gence. I  do  not  find  a  word  there  to  the  effect  that  the  Judge 
is  to  say  whether,  in  fact,  negligence  is  gross  or  not.  I  certainly 
[  •266  ]  did  not  take  the  view  which  *the  jury  did  of  this  case,  and  I 
pressed,  as  strongly  as  possible,  my  opinion  upon  them.  Whether, 
if  I  had  heard  all  they  said  to  each  other,  and  had  possessed  all 
their  experience,  I  should  have  changed  my  opinion,  I  cannot 
say ;  but  certainly  the  question  was  for  them. 

Rule  discharged. 
(I)  2  B.  R.  750  (1  H.  Bl.  158). 
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Declaration  in  covenant  stated  that,  by  indenture,  after  reciting  that  ^  •) 
plaintiff  had  invented  certain  improvements  in  the  construction  of 
looms,  and  had  obtained  letters  patent  for  such  invention,  and  that 
he  had  agreed  with  defendants  to  let  them  use  the  said  invention  for 
a  certain  part  of  the  term  granted  by  the  letters  patent,  in  consideration 
of  certain  covenants,  &c.,  plaintiff  covenanted  to  permit  defendants  to 
use  and  have  the  benefit  of  such  invention  and  patent,  and  defendants, 
in  consideration  of  the  grant,  &c.  covenanted  to  perform  the  agreement 
on  their  part.  Breach,  non-performance.  Pleas,  after  setting  out  the 
patent,  that  the  supposed  invention  therein,  and  in  the  declaration 
mentioned,  was  not  nor  is  a  new  invention ;  and  that  plaintiff  was  not 
the  first  or  true  inventor  of  the  improvements  in  the  said  indenture  and 
letters  patent  mentioned : 

Held,  on  general  demurrer,  that,  if  the  pleas  amounted  to  a  denial  of 
the  plaintiff  having  invented  the  improvements,  in  the  sense  in  which 
the  deed  alleged  him  to  have  done  so,  the  defendants  were  estopped  by 
their  recital  in  the  deed  from  contradicting  that  fact.  And,  that,  if  the 
pleas  did  not  amount  to  a  denial,  but  were  intended  merely  to  allege 
that  the  plaintiff  was  not  the  sole  inventor,  or  that  the  invention  had 
taken  .place  long  before  the  patent  was  granted,  the  pleas  were  no 
answer  to  the  action. 

There  may  be  an  estoppel  by  matter  of  recital. 

Covenant.  The  declaration  stated  that  by  indenture  of  the 
10th  of  May,  1824,  after  reciting  that  the  plaintiff  had  invented 
certain  improvements  in  the  construction  of  looms  for  weaving, 
commonly  termed  "  power  looms,"  and  had  obtained  his 
Majesty's  letters  patent  containing  a  grant  to  the  plaintiff,  his 
executors,  &c.,  for  the  sole  use,  benefit,  and  advantage  of  the 
said  invention,  with  full  power  to  vend  the  same  for  a  certain 
term  of  years,  and  that  the  plaintiff  had,  by  an  instrument  in 
writing  under  his  hand  and  seal,  described  and  ascertained  the 
nature  of  the  said  invention  and  the  manner  of  performance, 
and  had  caused  such  instrument  to  be  enrolled  agreeably  to  the 
terms  and  conditions  of  the  said  letters  patent ;  and  that  the 
plaintiff  had  agreed  with  the  defendants  to  *permit  them  to  use  I  '279  ] 
the  said  invention  in  manufacturing  woollen  and  worsted  for 
such  a  quantity  of  the  said  looms  as  the  defendants  should  order 
or  give  directions  for  the  making  of  within  three  years  from  the 

(1)  Cited  and  followed  by  Willes,  J.  in  Smith  v.  Scott  (1859)  6  C.  B. 
(N.  S.)  771 ;  28  L.  J.  C.  P.  325.— E.  C. 


488  1884.     K.  B.     2  AD.  &  EL.  279—280.  [b.r. 

Bowman  date  of  the  said  indenture,  not  exceeding  500  in  the  whole,  for 
Taylor,  so  long  of  the  said  term  granted  by  the  said  letters  patent  as  was 
then  unexpired,  subject  to  the  regulations  and  in  manner  therein- 
after contained,  in  consideration  of  the  sum  of  21. 2«.  as  a  premium 
to  be  paid  for  each  loom,  exclusive  of  the  price  of  such  loom,  at 
or  before  the  delivery  of  the  same,  and  upon  certain  other  terms 
which  the  declaration  stated,  the  plaintiflF,  for  and  in  considera- 
tion of  the  said  sum  of  2Z.  2«.,  &c.,  and  of  the  covenants  and 
agreements  in  the  said  indenture  contained  on  the  part  of  the 
defendants,  did,  for  himself,  his  heirs,  executors,  &c.,  covenant, 
promise,  and  agree  to  and  with  the  defendants,  their  executors, 
&c.,  that  the  plaintifif,  his  heirs,  &c.,  should  and  would  permit 
and  sufifer  the  defendants  to  use  and  have  the  benefit  and  advan- 
tage of  the  said  invention  and  the  said  letters  patent  for  so  many 
of  the  said  patent  power  looms,  &c.  (stating  covenants  by  the 
plaintiff  in  pursuance  of  the  above  agreement) :  and  for  and  in 
consideration  of  the  grant  and  permission  in  the  said  indenture 
so  given,  &c.,  the  defendants  did  thereby  for  themselves  jointly 
and  severally,  and  for  their  joint  and  several  heirs,  executors, 
&c.,  covenant,  promise,  and  agree,  to  and  with  the  plaintiff,  his 
executors,  &c.,  to  pay  the  plaintiff,  his  executors,  &c.,  the  said 
sum  of  2/.  28.  over  and  above  the  price  of  the  said  looms,  and 
also  a  certain  yearly  payment  for  the  same,  (fee,  as  by  the  said 
indenture,  &c.  Averment,  that,  although  the  term  for  and  during 
which  the  sole  use  and  benefit  of  the  said  invention,  with  power 
[  •280  ]  *to  vend  the  same,  was  granted  to  the  plaintiff  by  the  said  letters 
patent,  is  not  yet  expired,  and  although  &c.  (the  declaration  then 
averred  that  the  defendants  had  availed  themselves  of  the  grant 
and  permission  covenanted  for  as  above  stated,  and  that  the  pay- 
ments stipulated  to  be  made  by  them  had  not  ceased  to  accrue), 
and  although  the  said  plaintiff  hath  fulfilled  all  the  covenants 
and  agreements  in  the  said  indenture  mentioned  on  his  part  to 
be  performed  ;  yet,  &c.  Breach,  non-payment  of  the2Z.  2«.,  &c., 
and  non-fulfilment  of  other  covenants. 

Fleas  :  First,  that  the  letters  patent  in  the  said  declaration  and 
indenture  mentioned  were  and  are  as  follows.  The  letters  patent 
were  then  set  out,  beginning  with  the  following  recital :  **  Whereas 
Eobert  Bowman  of  &c.,  hath  by  his  petition  humbly  represented 
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unto  us  that  he  hath  invented  improvements  in  the  construction  Bowmak 
of  looms  for  weaving  various  sorts  of  cloths,  which  looms  may  tatlob. 
be  set  in  motion  by  any  adequate  power ;  that  he  is  the  first  and 
true  inventor  thereof;  and  that  the  same  have  never  been 
practised  by  any  other  person  or  persons  whomsoever  to  his 
knowledge  or  belief:  the  petitioner,  therefore,  most  humbly 
prayed  &c. ;  and  we  being  willing  *'  &c.  Then  followed  the 
grant  of  the  patent,  to  which  were  added  these  provisoes,  among 
others,  all  of  which  were  set  out  in  the  plea :  **  Provided  always, 
and  these  our  letters  patent  are  and  shall  be  upon  this  condition, 
that  if  at  any  time  during  the  said  term  hereby  granted,  it  shall 
be  made  appear  to  us,  our  heirs,  &c.,  that  this  our  grant  is  con- 
trary to  law,  or  prejudicial  or  inconvenient  to  our  subjects  in 
general,  or  that  the  said  invention  is  not  a  new  invention  as  to 
the  public  use  and  exercise  thereof  in  that  said  part  of  our 
United  Bongdom,  &c.  (England,  *Wales,  and  Berwick-upon-  [  *28i  ] 
Tweed),  or  not  invented  and  found  out  by  the  said  Eobert  Bowman 
as  aforesaid,  then  upon  signification  or  declaration  thereof,  to  be 
made  by  us,  our  heirs,  &c.,  these  our  letters  patent  shall  forwith 
cease,  determine,  and  be  utterly  void,"  &c.  There  was  also  a 
proviso  avoiding  the  patent  if  the  said  Eobert  Bowman  should 
not  particularly  describe  and  ascertain  the  nature  of  his  invention, 
and  in  what  manner  the  same  was  performed,  by  writing  under 
his  hand  and  seal,  and  cause  the  same  to  be  enrolled  in  Chancery 
within  six  calendar  months  next  after  the  date  of  the  patent. 
The  plea  then  averred  •'  that  the  said  supposed  invention  in  the 
said  declaration  and  letters  patent  mentioned  was  not,  nor  is, 
a  new  invention."  Secondly,  the  defendants  pleaded,  **  that  the 
said  plaintiff  was  not,  nor  is,  the  first  or  true  inventor  of  the 
said  improvements  in  the  construction  of  looms  mentioned  in 
the  said  indenture  and  in  the  said  letters  patent  above  set 
forth."  Thirdly,  they  pleaded  that  the  plaintiff  did  not  within 
six  calendar  months,  &c.,  or  at  any  time,  cause  an  instru- 
ment in  writing,  particularly  describing  and  ascertaining  the 
nature  of  his  said  invention  in  the  said  letters  patent  and 
indenture  mentioned,  and  in  what  manner  the  same  was  per- 
formed, to  be  enrolled  in  Chancery  as  required  by  the  letters 
patent;    whereby    the    said   letters  patent  became,   and  were 
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Bowman      at    the    time    of    the    making    of    the    indenture,    void    and 
Tatlob.      determined. 

The  plaintiff  demurred  generally  to  each  of  these  pleas,  and 
the  defendants  joined  in  demurrer.    There  were  also  issues  in  fact. 

Tomlinson,  in  support  of  the  demurrers : 

The  defendant  is  estopped  from  alleging  the  matter  stated  in 
[  ♦282  ]  *the  pleas.  He  has  admitted  by  the  recital  of  his  own  inden- 
ture, as  stated  in  the  declaration,  that  the  plaintiff  invented  the 
improvements  for  which  the  letters  patent  were  granted.  He 
cannot  then  deny,  as  he  attempts  to  do  by  his  first  and  second 
pleas,  that  the  invention  was  new,  or  that  the  plaintiff  was  the 
first  inventor.  The  recital,  taking  the  word  ** invented"  in  the 
popular  acceptation,  is  directly  contradictory  to  the  pleas,  and 
means  that  he  was  the  first  inventor  of  a  new  invention.  The 
parties  executing  the  indenture  must,  from  the  nature  of  the 
transaction,  have  understood  the  word  **  invented  "  in  that  sense. 
It  is  evidently  so  used  in  the  recital  of  the  patent,  as  set  out  in 
the  first  plea ;  for  that  recital  would  otherwise  be  inconsistent 
with  one  of  the  provisoes.  And  if  the  sense  now  assigned  by 
the  plaintiff  is  that  in  which  the  parties  to  the  indenture  meant 
to  use  it,  the  estoppel  is  completely  raised.  On  the  matter  of 
the  third  plea,  no  doubt  can  arise  as  to  the  recital  in  the  inden- 
ture ;  for  the  words  of  the  recital  and  plea  are  expressly  con- 
tradictory to  each  other.  Here  then  is  an  estoppel  of  the  second 
class  of  the  three  enumerated  in  Co.  Litt.  352  a,  viz.,  **  By 
matter  in  writing,  as  by  deed  indented ; "  instances  of  which 
are  given  in  Com.  Dig.  Estoppel  (A.  2).  Nor  can  it  be  said  here 
that  the  recital  is  of  a  generality,  in  which  case  the  matter  may 
be  pleaded  to,  though  not  where  the  recital  is  specific,  as  is 
explained  in  Com.  Dig.  Estoppel  (A.  2),  and  in  the  notes  to 
Rainsford  v.  Smith  (i).  Hayne  v.  Maltby  (2),  which  will  be  relied 
upon  on  the  other  side,  is  a  case  which  perhaps  would  be  differently 
[  •283  ]  determined  if  reconsidered  now,  when  *the  principles  of  law  on 
this  subject  have  been  more  clearly  defined.  At  all  events,  it  is  dis- 
tinguishable from  the  present  case.  There  the  articles  of  agree- 
ment did  not  recite  that  the  invention  was  original,  but  merely 

(1)  Dyer,  196  a.  (2)  3  T.  E.  438. 
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that  the  plaintiffs  were  the  assignees  of  the  patent ;  the  case  was  bowman 
argued  on  this  ground  for  the  defendant,  and  it  was  admitted  tatlob. 
that  he  might  be  estopped  from  denying  what  the  deed  did 
recite,  viz.,  that  the  plaintiffs  were  in  possession  of  a  patent. 
On  the  other  side,  the  case  was  compared  to  that  of  a  tenant 
pleading  nil  habuit  in  tenementis.  The  Judges  took  different 
views  of  the  subject;  the  judgments  of  Lord  Kenyon  and 
AsHHURST,  J.  proceeded  chiefly  on  the  assumption  of  fraud,  which 
was  not  borne  out  by  the  statements  on  the  record.  Buller,  J. 
referred  the  case  wholly  to  the  true  principle,  that  of  eviction, 
but  applied  it  erroneously.  He  says,  "  1  think  that  the  case 
of  landlord  and  tenant  is  not  unlike  this ;  for  the  facts  in  this 
case  disclosed  by  the  pleas  are  equivalent  to  an  eviction  of  the 
tenant.  As  long  as  the  tenant  holds  under  the  lease,  he  is 
estopped  from  denying  his  landlord's  title;  but  when  he  is 
evicted,  he  has  a  right  to  shew  that  he  does  not  enjoy  that 
which  was  the  consideration  for  his  covenant  to  pay  the  rent." 
But,  supposing  that  the  plaintiff  in  that,  or  in  the  present  case, 
had  not  been  the  original  author  of  the  invention,  the  defendant 
might  nevertheless  have  continued  in  the  full  use  and  enjoyment 
of  the  privilege  conveyed  to  him.  To  make  the  case  equivalent 
to  an  eviction,  it  should  have  been  shewn  that  the  patent  was 
repealed,  or  openly  infringed.  In  the  absence  of  such  facts,  the 
allegations  of  the  defendant  amounted  to  nothing  more  than  a 
plea  by  a  tenant  of  nil  habuit  in  tenementis.  That  defence, 
coupled  with  the  fact  of  eviction,  is  good,  though  not  *so  without  [  '284  ] 
it.  GiBBs,  Ch.  J.  says,  in  Taylor  v.  Za7nira(i),  "In  every  plea 
of  eviction  there  is  an  averment  that  the  lessor  had  not  a 
perfect  title  when  he  demised,  but  that  fact  alone  would  not 
suffice ;  to  constitute  a  plea,  to  it  must  be  added  the  fact,  that 
the  lessee  was  in  consequence  evicted  ;  the  whole  is  a  defence :  " 
and  the  passage  containing  these  words  is  cited  and  relied  upon 
by  Parke,  J.  in  Pope  v.  Biggs  {2).  The  matter  here  pleaded 
amounts  merely  to  an  allegation  that  the  plaintiff  had  not  power 
to  give  the  licence ;  there  is  no  allegation  of  fraud,  or  want 
of  enjoyment,  or  eviction  either  by  recal  or  by  open  invasion 

(1)  16  B.  B.  668, 670  (6  Taunt.  524,  (2)  32  B.  B.  665  (9  B.  &  C.  256). 

527). 
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BowMAK  of  the  patent.  It  is  a  common  stipulation  in  contracts  of  this 
Taylob.  kind,  that  if  the  licensee  be  disturbed  in  his  use  of  the  patent, 
and  the  patentee,  upon  notice  of  such  disturbance,  omit  to  take 
legal  measures  against  the  wrong-doer,  payment  of  the  rent 
shall  cease.  The  defendant  here  might  have  protected  himself 
by  such  a  clause  if  he  had  thought  proper. 

Wightman,  contra : 

As  to  the  general  doctrine  of  estoppel,  it  is  not  to  be  collected 
with  any  certainty  from  the  old  cases  that  mere  matter  of  recital 
does  estop ;  for,  in  those  cases  (the  pleadings  of  which  are  not 
fully  stated),  that  which  is  said  to  be  recital  is  so  mixed  up  with 
the  operative  parts  of  the  deed,  that  the  estoppel  may  perhaps 
be  referable  to  those  parts  rather  than  to  the  matter  of  recital. 
Estoppels  are  so  called,  according  to  Lord  Coke,  Co.  Litt.  352  a, 
**  because  a  man's  own  act  or  acceptance  stoppeth  or  closeth  up 
his  mouth  to  allege  or  plead  the  truth ;  "  and  in  Palmer  v. 
Ekin8{i)  it  was  said  and  appears  admitted,  that  "estoppels  are 
[  •285  ]  odious,  and  not  to  be  *construed  or  raised  by  implication."  And 
in  Co.  Litt.  352  b,  among  the  rules  laid  down  respecting  estoppels 
are  these — **  Secondly,  that  every  estoppel,  because  it  concludeth 
a  man  to  allege  the  truth,  must  be  certain  to  every  intent,  and 
not  to  be  taken  by  argument  or  inference.  Thirdly,  every 
estoppel  ought  to  be  a  precise  affirmation  of  that  which  maketh 
the  estoppel,  and  not  to  be  spoken  impersonally."  "  Neither 
doth  a  recital  conclude,  because  it  is  no  direct  affirmation."  Now 
the  words  relied  upon  in  this  case,  to  raise  the  estoppel,  are,  as 
stated  in  the  declaration,  "  after  reciting  that  the  said  plaintiff 
had  invented  certain  improvements  in  the  construction  of  looms 
for  wea^dng."  These  words  clearly  fall  within  the  rules  laid 
down  by  Lord  Coke,  and  are  insufficient  to  create  an  estoppel. 
Not  only  are  they  mere  recital,  but  they  do  not  precisely  and 
with  certainty  affirm  what  the  defendant  now  denies.  The 
plaintiff  is  obliged  to  contend  that  the  word  "  invented  "  implies 
that  he  was  the  first  inventor,  and  of  a  new  invention.  But  (as 
to  the  latter  supposition)  he  might  have  invented  the  contrivance 
fifty  years  ago  and  suffered  it  to  be  used  by  so  many  persons 

(1)  2  lid.  Eay.  1553. 
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since,  that  the  licence  to  use  it  now  was  of  no  benefit  to  the      Bowhak 
defendant ;  in  that  case  the  plaintiff  would  be  the  inventor,  and      ta^b, 
yet  the  defendant  would  not  be  estopped  from  saying  that  the 
invention  was  nok  new.     An  estoppel,  being  stiictissimi  juris, 
will  not  be  held  to  attach  upon  any  statement  which  can  by 
possibility  be  consistent  with  that  of  the  deed. 

(Patteson,  J. :  It  is  consistent  with  these  pleas  that  the  circum- 
stance of  the  invention  not  being  new,  or  the  plaintiff  not  being 
the  first  inventor,  may  have  been  confined  to  the  knowledge 
of  the  defendant. 

Taunton,  J.  :  Why  are  we  to  presume,  from  the  word 
*" invented,"  that  the  inventing  was  many  years  ago?  Although  [  '286  ] 
this  is  a  case  of  estoppel,  the  intention  of  the  parties  to  the  deed 
must  be  collected  from  all  the  circumstances,  and  the  words  con- 
strued according  to  their  plain  and  primary  signification.  It 
would  be  better  to  say  that  there  should  be  no  estoppels  than  to 
adopt  all  sorts  of  artifices  and  stratagems  to  evade  the  law  which 
allows  them.  If,  as  we  are  required  to  suppose,  all  the  parties 
knew  the  plaintiff  not  to  be  the  first  inventor,  would  they  have 
used  the  words  which  appear  in  this  deed  ?) 

The  question  is  what  niay  be  the  case  consistently  with  the 
deed,  and  what  it  is,  strictly,  that  the  defendant  is  estopped  from 
denying.  **  Inventing  "  does  not  necessarily  imply  first  inventing. 
Two  may  invent  the  same  thing.  And  nothing  is  to  be  taken, 
in  favour  of  an  estoppel,  by  inference  or  argument.  Hayne  v. 
Malthy  (1)  is  conclusive  in  favour  of  the  defendant.  It  is  said 
that  the  pleas  here  are  like  nil  liahuit  in  tenementis,  pleaded  by 
tenant  against  landlord,  without  shewing  eviction.  But  the  case 
between  landlord  and  tenant  is  not  like  this ;  while  the  tenant 
has  the  enjoyment  of  the  land,  he  has  no  right  to  say  that  the 
landlord  has  no  title ;  he  has  the  entire  benefit  of  all  that  he 
bargained  for.  The  defendant  here  has  not  that,  if  all  the  world 
has  an  equal  right  to  use  the  invention.  He  bargained  for  the 
exclusive  privilege,  and  he  has  it  not  if  any  one  may  interfere 
with  him,  although  no  one  may  have  yet  chosen  to  do  so.    There 

(I)  3  T.  R.  438. 
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Bowman      cannot,  from  the  nature  of  the  case,  be  an  actual  eviction,  as 
Taylor.      there  is  of  land.     Two  of  the  Judges  in  Hayne  v.  Maltby  (i), 
[•287]       expressly  distinguish  a  case  like  the  present   *from   that  of 
landlord  and  tenant. 

(Lord  Denman,  Ch.  J. :  This  point  may  be  as  you  put  it, 
because  in  the  case  of  a  party  licensed  under  a  patent  it  is  only 
the  right  that  is  conveyed.) 

The  moment  it  is  found  that  the  invention  is  not  new,  he  is 
evicted ;  he  may  make  the  same  machines,  but  it  is  no  longer 
under  the  right  which  was  conveyed  to  him. 

Toinlinson,  in  reply  : 

According  to  the  line  of  argument  that  has  been  taken, 
the  pleas  are  no  defence.  If  it  be  consistent  with  the  word 
'*  invented  "  in  the  recital  of  the  deed,  that  the  invention  took 
place  fifty  years  before  the  granting  of  the  patent,  or  that  some 
other  person  had  also  invented  the  same  thing,  and  the  pleas 
only  deny  the  inventing  to  the  extent  of  either  of  those  interpre- 
tations, then  it  is  not  shewn  that  the  plaintiff  had  a  bad  title  to 
the  patent,  or  conveyed  an  imperfect  one  to  the  licensee.  The 
invention  might  be  old,  but  never  yet  brought  into  public  use. 
Another  person  might  have  invented  the  same  thing,  but  have 
never  made  it  known  before  the  plaintiff  took  out  his  patent. 
The  pleas,  therefore,  upon  this  view  of  them,  do  not  necessarily 
contradict  the  declaration.  Either,  then,  the  defendant  is 
estopped  by  a  specific  recital,  or  his  pleas  are  no  answer  to  the 
action.  It  is  said  that  the  doctrine  as  to  eviction  does  not  apply^ 
because  the  licence  here  is  to  enjoy  the  right :  but,  in  the  first 
place,  the  right  is  not  necessarily  impeached,  as  has  just  been 
shewn  ;  and  secondly,  the  lease  here  is  not  properly  of  a  right, 
but  of  the  benefit  of  using  the  invention  ;  the  profit  of  weaving 
cloth  by  these  looms.  A  use  of  the  same  privilege  by  others, 
in  open  defiance  of  the  licensee,  would  have  been  an  eviction, 
[  •288  ]       according  *to  the  judgment  of   Gibbs,  Ch.  J.  before  cited  (2)  : 

(1)  3  T.  R.  441.  (2)  In  Taylor  v.  Zamira,  16  R.  E. 

670  (6  Taunt,  527). 
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there  would  have  been  a  want  of  right  and  a  non-enjoyment.  Bowman 
According  to  the  argument  for  the  defendant,  the  licensee  pays  ta^lob. 
for  the  right,  not  the  enjoyment ;  and  if  he  has  not  the  right, 
is  not  bound  to  pay.  But  that  is  contrary  to  the  opinions  of  the 
Judges  in  Taylor  \.  Hare{i).  There  the  plain tifif,  having  hired 
the  defendant's  patent  for  a  term,  at  lOOZ.  a  year,  and  used  it 
for  several  years,  discovered  that  another  person  had  invented 
the  same  thing,  and  publicly  used  it  in  England,  before  the 
defendant  obtained  his  patent.  The  plaintiff,  therefore,  brought 
an  action  for  money  had  and  received,  to  recover  back  the 
amount  of  his  annual  payments.  But  Heath,  J.  observed,  *'  It 
might  as  well  be  said,  that  if  a  man  lease  land,  and  the  lessee 
pay  rent,  and  afterwards  be  evicted,  he  shall  recover  back  the 
rent,  though  he  has  taken  the  fruits  of  the  land."  And 
Chambre,  J.  said,  '*  Both  parties  have  been  mistaken ;  the 
defendant  has  thrown  away  his  money  in  obtaining  a  patent 
for  his  own  invention ;  not  so  the  plaintiff,  for  he  has  had  the 
use  of  another  person's  invention  for  his  money." 

(Lord  Denmak,  Gh.  J. :  The  subject  was  considered  there  so 
far  as  the  purposes  of  that  case  required.) 

The  reasoning  applies  here.     A  monopoly  in  the  use  of  the 

invention  is  what  the  licensee  of  a  patent  pays  for.     As  to  the 

dictum  of  Lord  Coke  (2),  that  a  recital  does  not  conclude,  that 

can  be  only  where  the  recital  is  of  matter  foreign  to  the  contract ; 

not  where  the  matter  recited  is  the  foundation  of  the  obligation, 

as  it  is  here.     Thus  in  CorranVs  *case  (3),  in  debt,  the  condition       [  •289  ] 

of  the  obligation  was,  ''  if  the  defendant  should  suffer  the  plaintiff 

to  enjoy  his  right  in  such  a  land ; "  defendant  pleaded  that 

plaintiff  had  no  right,  and  on  demurrer  it  was  held  good ;  but 

it  is  added  that  if  it  had  been  **  whereas  the  obligee  had  right," 

it  would  have  been  otherwise. 

Lord  Dbkman,  Ch.  J.,  after  stating  the  substance  of  the  declaration 
and  pleas,  proceeded  as  follows  : 

The  plaintiff  contends  that  these  pleas  are  bad,  because  the 

(1)  8  R.  E.   797    (1    Bos.   &    P.         -(2)  Co.  Litt.  352  b. 
(N.  R.)  260).  (3)  Dyer,  196  a,  n.  (41). 
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Bowman  defendant  is  estopped  by  his  deed  from  pleading  them.  It  is 
Taylor,  answered,  as  to  the  first  plea,  that  it  is  not  inconsistent  with  the 
deed ;  but  we  think  it  is  so,  and  if  not,  that  it  is  no  defence.  If 
by  saying  that  the  supposed  invention  is  not  new,  it  is  only  meant 
that  it  was  discovered  by  the  plaintiff  fifty  years  ago,  that  is  no 
reason  that  he  should  not  now  have  taken  out  a  patent  for  it. 
So  as  to  the  second  plea,  that  the  plaintiff  was  not  the  first  or 
true  inventor :  that  averment  either  denies  that  he  invented  the 
contrivance,  or  denies  that  he  was  the  sole  inventor.  The  answer 
is  the  same  as  that  just  given :  in  the  one  case  the  defendant 
states  what  he  is  estopped  from  alleging,  because  it  contradicts 
the  recital  of  his  own  deed  ;  in  the  other,  he  gives  no  answer  to 
the  declaration.  The  third  plea  puts  a  fact  in  issue  in  direct 
contradiction  to  the  recital  of  the  deed.  The  doctrine  of  estoppel 
has  been  guarded  with  great  strictness ;  not  because  the  party 
enforcing  it  necessarily  wishes  to  exclude  the  truth,  for  it  is  rather 
to  be  supposed  that  that  is  true  which  the  opposite  party  has 
£  •290  ]  already  recited  under  his  hand  and  seal ;  but  because  *the 
estoppel  may  exclude  the  truth.  However,  it  is  right  that  the 
construction  of  that  which  is  to  create  an  estoppel  should  be  very 
strict.  As  to  the  doctrine  laid  down  in  Go.  Litt.  352  b,  that  a 
recital  doth  not  conclude,  because  it  is  no  direct  affirmation,  the 
authority  of  Lord  Coke  is  a  very  great  one  ;  but  still,  if  a  party 
has  by  his  deed  recited  a  specific  fact,  though  introduced  by 
"whereas,"  it  seems  to  me  impossible  to  say  that  he  shall  not 
be  bound  by  his  own  assertion  so  made  under  seal.  This  point 
was  much  considered  in  Lainson,  executor  of  Griffiths  v.  Tremere  (i). 
There  could  have  been  no  case  in  which  the  Court  would  have 
been  more  strongly  inclined  to  struggle  against  the  doctrine  of 
estoppel  than  that.  The  action  was  upon  a  bond.  The  condi- 
tion, set  out  on  oyevj  recited  that,  by  indenture  of  lease  between 
the  plaintiff's  testator  and  the  defendant,  the  testator  demised 
premises  to  the  defendant  at  the  yearly  rent  of  llOL ;  and  the 
condition  was,  payment  to  the  testator  of  that  sum.  The  defen- 
dant pleaded  that  the  lease  in  the  condition  mentioned  was  a 
lease  the  reddendum  of  which  was  140Z.  only,  and  that  that  sum 
had  always  been  paid;  to  which  the  plaintiff  replied  that  the 
(1)  40  E.  E.  426  (1  Ad.  &  El,  792 ;  3  N.  &  M.  603). 
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yearly  sum  of  1701.  had  not  been  paid.     On  demurrer  it  was  held,      bowmak 
that  the  defendant  was  estopped  from  pleading  a  lease  at  140Z.,      taylor. 
which  was  in  effect  the  same  as  saying  that  there  was  no  lease 
at  170{.  as  mentioned  in  the  bond.     This  was  as  strong  a  case 
as  can  be  conceived  ;  and  the  averment  creating  the  estoppel  was 
introduced  by  way  of  recital :  yet  this  Court,  upon  the  greatest 
consideration  of  the  cases  ancient  and  modern,  decided  for  the 
estoppel.     I  do  *not  think  it  necessary,  in  deciding  the  present       [  *29i  ] 
case,  to  enter  into  a  minute  examination  of  the  authorities ;  they 
were  fully  considered  on  that  occasion ;  and  I  think  the  case  of 
Hayne  v.  Maltby  (i)  has  been  sufficiently  distinguished  from  that 
before  us,  in  the  course  of  the  argument. 

Taunton,  J. : 

The  law  of  estoppel  is  not  so  unjust  or  absurd  as  it  has  been 
too  much  the  custom  to  represent.  The  principle  is,  that  where 
a  man  has  entered  into  a  solemn  engagement  by  deed  under  his 
hand  and  seal  as  to  certain  facts,  he  shall  not  be  permitted  to 
deny  any  matter  which  he  has  so  asserted.  The  question  here 
is,  whether  there  is  a  matter  so  asserted  by  the  defendant  under 
his  hand  and  seal,  that  he  shall  not  be  permitted  to  deny  it  in 
pleading.  It  is  said  that  the  allegation  in  the  deed  is  made  by 
way  of  recital,  but  I  do  not  see  that  a  statement  such  as  this  is 
the  less  positive  because  it  is  introduced  by  a  "whereas."  Then 
the  defendant  has  pleaded  that  the  supposed  invention,  in  the 
declaration  and  letters  patent  mentioned,  was  not  nor  is  a  new 
invention.  These  words,  "  was  not  nor  is  a  new  invention," 
must  be  understood  in  the  same  sense  as  the  words  "had 
invented,"  in  the  recital  of  the  deed  set  out  in  the  declaration, 
and  must  refer  to  the  time  of  granting  the  patent :  and  if  the 
invention  could  not  then  be  termed  a  new  invention,  it  could  not, 
I  think,  have  been  truly  said  in  the  deed  that  the  plaintiff  "  had 
invented  "  the  improvements,  in  the  sense  in  which  the  deed 
uses  the  words.  Then  the  plea  directly  negatives  the  deed,  and 
comes  within  the  rule  that  a  party  shall  not  deny  what  he  has 
asserted  by  his  solemn  instrument  *under  hand  and  seal.  As  [  *292  ] 
to  the  case  of  Hayne  v,  Maltby  (i),  I  acknowledge,  with  unfeigned 

(1)  3  T.  R.  438. 
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Bowman  respect,  that  it  does  not  become  me  to  criticise  the  opinions  of 
Tatlob.  Judges  so  great  and  eminent  as  those  who  sat  here  when  that 
case  was  decided ;  but  it  is  not  necessary  to  examine  into  the 
grounds  of  the  judgments  there  delivered,  because  I  think 
Mr.  Tomlinson  has  distinguished  that  case  from  the  present. 
Here  there  is  an  express  averment  in  the  deed,  that  the  plaintiff 
is  the  inventor  of  the  improvements ;  there  the  articles  of  agree- 
ment averred  nothing  as  to  the  originality  of  the  invention,  but 
merely  stated  that  the  plaintiffs  were  the  assignees  of  the  patent, 
which  they  might  have  been,  though  the  assignor  was  not  the 
original  inventor.  And  besides,  though  I  do  not  rely  much  upon 
that,  the  Judges  there  differed  in  the  reasons  which  they  assigned 
for  their  judgments.  It  is  suflScient,  however,  to  say,  without 
derogating  from  the  authority  of  those  learned  Judges,  that 
that  case  is  very  distinguishable  from  the  present.  I  am  of 
opinion  that  the  demurrers  here  are  well  grounded,  and  the 
plaintiff  entitled  to  judgment. 

Pattbson,  J. : 

The  third  plea  distinctly  raises  the  question  of  estoppel ;  the 
first  and  second  not  so  directly.  The  declaration  sets  out  a 
recital  in  the  deed  between  these  parties ;  and  it  is  necessary 
to  consider  the  meaning  of  the  words  there  used.  It  is  said  that 
in  a  case  of  estoppel  nothing  is  to  be  taken  by  way  of  intendment. 
But  before  we  come  to  the  question  of  estoppel  we  must  examine 
the  construction  of  the  deed.  The  words  are,  'Hhat  the  plaintiff 
had  invented  certain  improvements,"  and  had  obtained  his 
[  ♦293  ]  Majesty's  letters  *patent  for  the  sole  use  of  the  said  invention. 
This  recital  can  only  mean  that  he  had  invented  a  new  machinery, 
for  which  he  had  obtained  the  patent.  If  it  meant  that  he  was 
not  the  first  inventor,  it  would  be  absurd.  That  being  so,  the 
pleas  are,  first,  that  the  invention  is  not  new ;  secondly,  that  the 
plaintiff  is  not  the  first  inventor.  Then,  if  those  assertions  are 
used  in  the  same  sense  as  the  words  ''  had  invented  "  in  the  deed, 
they  contain  a  direct  denial  of  the  matter  there  recited ;  if  not 
used  in  the  same  sense,  they  are  no  answer  to  the  declaration. 
The  only  authority  cited  for  the  proposition  that  no  estoppel  can 
be  by  recital  is  that  from  Co.  Litt.  352  b.   It  is  not  denied,  however, 
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that  there  have  been  many  cases  in  which  matter  of  recital  has      Bowman 
been  held  to  estop ;  bat  then  it  is  said  that  the  recital  in  those      taylob. 
cases  has  been  inseparably  mixed  with  the  operative  parts  of 
the  deed.    Bat,  if  that  be  a  test,  the  case  is  so  here.    The  deed 
recites  that  the  plaintiff  has  invented  improvements  and  obtained 
a  patent  for  the  invention,  and  then  it  proceeds  to  a  demise  of 
the  very  subject-matter  for  which  the  patent  is  so  granted.    I 
cannot  separate  these  things,  and  I  therefore  think  the  recital 
here  comes  within  the  description  which  Mr.  Wightman  has  given 
of  the  law  laid  down  by  the  old  cases.     The  passage  in  Lord  Coke 
must   be  taken  with  some  little  qualification:   and  Lainson  v. 
Tremere  (i)  is  a  direct  authority  to  shew  that  there  may  be  an 
estoppel  by  matter  of  recital.     In  Hayne  v.  Mcdtby  (2)  the  recital 
contained  no  assertion  of  right  in  the  plaintiffs  except  as  assignees ; 
and  the  plea  did  not  deny  that.    The  case  was  not  properly  one 
of  estoppel.    How  far  *the  principle  of  eviction  was  applicable,       [  ♦294  ] 
it  is  not  now  material  to  consider.     In  Oldham  v.  Langmead  (d) 
there  cited,  where  the  action  was  brought  by  the  assignee  of  the 
patentee  against  the  patentee,  Lord  Eenyon  would  not  allow  the 
latter  to  shew  that  the  invention  was  not  a  new  one,  against  his 
own  deed.     As  estoppels  are  mutual,  that  is  a  strong  authority 
to  shew  that  the  assignee,  if  he  had  by  deed  admitted  the  inven- 
tion to  be  new,  would  have  been  estopped  from  pleading  the 
contrary.     And  the  current  of  authorities,  and  particularly  the 
late   case  of  Lainson  v.  Treniere  (1),  shews  that  there  may  be 
an  estoppel  by  recital  in  a  deed.     The  plaintiff  is  entitled  to 
judgment. 

Wn^LiAMS,  J. : 

I  am  of  the  same  opinion.  A  passage  has  been  cited  from 
Lord  Coke,  in  which  he  says  that  an  estoppel  must  be  certain, 
and  not  to  be  taken  by  argument  or  inference.  But  to  give  the 
words  of  this  recital  the  sense  ascribed  to  them  by  the  plaintiff, 
is  no  argument ;  it  is  only  making  use  of  the  common  under- 
standing of  a  phrase  in  the  English  language.  When  it  is  said, 
as  in  this  deed,  that  a  party  "had  invented"  an  improvement, 

(I)  40  B.  B.  426  (1  Ad.  &  El.  792;  (2)  3  T.  E.  438. 

3  N.  &  M.  603).  (3)  3  T.  B.  439. 
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Bowman      it  means  that  he  was  the  inventor  of  it  so  as  to  make  that 

Taylor,      invention  available  under  the  law  of  patents.     The  words  "  had 

invented"  must,  then,  without  any  argument,  mean  that,  the 

contrary  of  which  is  averred  in  the  first  and  second  pleas.     The 

question,  therefore,  upon  these,  is  the  same  as  upon  the  third 

plea,  as  to  which  there  is  no  doubt.     Then  the  only  question  is, 

whether  a  recital,  not  being  a  direct  assertion,  can  estop  the 

party  who  has  made  it :  no  decision  has  been  cited  to  the  con- 

[  ♦295  ]       trary ;  and  this  Court  lately  determined  in  *favour  of  such  an 

estoppel  in  Lainson  v.  Tremere  (i),  where  the  doctrine  of  estoppels 

was  carefully  and  fully  considered,  and  where  the  estoppel  in 

question  depended  as  much  upon  a  recital  as  that  in  the  present 

case. 

Judgment  for  the  plaintijf. 


[  341  ] 


183^-  BURTON  V.  PLUMMER. 

Xor.  24. 

(2  Adol.  &  Ellis,  341—344 ;  S.  C.  4  N.  &  M.  315 ;  4  L.  J.  (N.  S.)  K.  B.  53.) 


A  clerk  to  a  tradesman  entered  the  transactions  in  trade,  as  they 
occurred,  into  a  waste- book,  from  his  own  knowledge ;  and  the  trades- 
man copied  the  entries,  day  by  day,  into  a  ledger,  in  the  presence  of  the 
clerk,  who  checked  them  as  they  were  copied :  Hold,  that  the  clerk,  in 
an  action  brought  by  the  tradesman  for  goods  sold  and  dehvered,  might 
use  the  entries  in  the  ledger  to  refresh  his  memory,  although  the  waste- 
book  was  not  produced,  nor  its  absence  accounted  for,  the  entries  in  the 
ledger  being  in  the  nature  of  entries  made  by  the  clerk  himself. 

Per  Pattesox,  J.,  the  rule  that  the  best  evidence  must  be  produced 
precludes  a  witness  from  refreshing  his  memory  with  a  copy  of  an 
instrument  which  might  itself  be  used  for  refreshing  his  memory,  as 
much  as  it  precludes  the  admission  in  evidence  of  the  copy  of  an 
instrument  which  would  be  evidence  in  itself. 

Assumpsit  for  goods  sold  and  delivered.  Plea,  the  general 
issue.  On  the  trial  before  the  secondary  of  the  city  of  London, 
on  the  31st  of  October,  1834,  a  clerk  of  the  plaintiff  was  called 
to  prove  the  order  and  sending  out  of  the  goods ;  and  it  was 
proposed,  on  the  part  of  the  plaintiff,  that  this  witness  should 
refresh  his  memory  by  the  entries  in  a  ledger  which  he  produced. 
According  to  the  statement  of  the  witness,  these  entries  had 
been  copied  by  the  plaintiff  from  a  waste-book  into  the  ledger : 

(1)  40  R.  R.  42(5  (1  Ad.  &  El.  792 ;  3  N.  &  M.  60:i). 
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the  waste-book  was  kept  by  the  witness  himself,  and  entries  Bubtoh 
were  made  in  the  waste-book  by  him  as  the  transactions  occurred,  pluhmeb. 
from  his  own  knowledge :  the  entries  were  regularly  copied  from 
thence  into  the  ledger,  day  by  day,  by  the  plaintifif,  in  the 
presence  of  the  witness,  who  checked  them  at  the  time  of  such 
copying,  and  ascertained  their  correctness.  The  waste-book 
itself  not  being  produced,  nor  its  absence  accounted  for,  the 
defendant  objected  that  the  ledger  was  only  a  copy,  and  could 
not  be  used  to  refresh  the  witness's  memory.  The  secondary 
allowed  the  objection ;  and,  the  witness  being  unable  to  recollect 
the  transactions  without  the  assistance  of  the  entries,  the 
plaintiff  elected  to  be  nonsuited.  Erie  obtained  a  rule  in  this 
Term  (November  6th)  to  shew  cause  why  the  nonsuit  should 
not  be  set  aside,  and  a  new  trial  had. 

W.  II.  Watson  now  shewed  cause :  [  3*2  ] 

The  witness  could  not  look  at  this  document.  The  absence  of 
the  waste-book  was  not  accounted  for :  and  the  ledger  was  only 
a  copy  of  the  waste-book.  In  Jones  v.  Strand  (i)  a  witness  had 
himself  copied  from  a  paper  which  he  had  originally  made, 
while  the  facts  were  recent,  six  months  before  he  made  the  copy ; 
and  he  was  not  allowed  to  refresh  his  memory  with  the  copy, 
although  the  original  was  stated  to  have  become  illegible.  In 
Doe  d.  Church  v.  Perkins  (2)  a  witness  was  not  allowed  to  use 
extracts  made  by  himself  from  a  book,  the  entries  in  which  were 
all  made  either  by  him  or  in  his  presence. 

Erie,  in  support  of  the  rule : 

There  can  be  no  doubt  that  the  witness  might  have  referred 
to  this  paper,  if  he  had  made  the  entries  in  it  himself,  while  the 
facts  were  fresh  in  his  memory.  But  a  memorandum  made  by 
another  person,  under  the  witness's  eye,  while  the  latter  has  the 
facts  fresh  in  his  memory,  and  has  an  opportunity  of  correcting 
the  entry  if  erroneous,  must  fall  under  the  same  rule ;  for  such 
a  paper  is  not,  properly  speaking,  a  copy,  but  is  in  the  nature 
of  an  original  memorandum  made  by  the  witness  himself,  though 

(1)  31  R.  R.  660  (2  Car.  &  P.  196).  (2)  3  T.  R.  749. 

29—2 
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BuKTON  not  with  his  own  hand,  which  last  circumstance  has  never  been 
Pluhmeb.  held  to  be  essential ;  this  was  decided  in  Burrough  v.  Martin  (i). 
So  in  Henry  v.  Lee  (2)  a  witness  was  allowed  to  look  at  a  paper 
not  written  by  himself.  In  Rex  v.  Thmhess  of  Kingston  (3)  a 
witness  was  allowed,  by  the  House  of  Lords,  to  use  a  copy  of 
[  *843  ]  his  own  memorandum,  made  by  another  person  in  his  ^presence. 
And  in  Tanner  v,  Taylor  (4),  given  from  the  notes  of  Buller,  J., 
in  Doe  d.  Church  v.  Perkins,  a  witness,  who  produced  a  copy 
of  a  day-book,  would  have  been  allowed  to  use  such  copy,  if  it 
had  been  required  merely  for  the  purpose  of  refreshing  his 
memory.  Doe  d.  Church  v.  Perkins  (5)  itself  is  not  in  point ; 
for  there  the  witness  said  that,  even  after  looking  at  the  paper, 
he  had  no  memory  of  his  own  as  to  the  specific  facts. 

Lord  Denman,  Ch.  J. : 

We  are  agreed  that  the  secondary  was  wrong  in  refusing  this 
evidence.  The  paper,  though  called  a  copy,  is  not  so  ;  for  when 
it  was  taken  from  that  which  is  called  the  original,  the  witness 
checked  it,  and  saw  that  it  was  correct.  And  as  this  was  done 
when  the  transactions  could  not  but  be  fresh  in  his  memory,  so 
that  he  must  have  been  able  to  verify  the  correctness  of  the 
entry,  he  might  afterwards  look  at  the  paper  for  the  purpose  of 
having  the  facts  brought  to  his  mind. 

Taunton,  J. : 

The  witness  proved  that  these  entries,  like  all  the  others, 
were  shewn  to  him,  and  that  he  checked  the  entries  himself. 
The  entries  so  made  by  the  master  stand  upon  the  same  footing 
as  if  they  had  been  made  by  the  witness  himself. 

Patteson,  J. : 

On  the  ground  which  has  been  just  stated,  I  think  this  rule 
must  be  made  absolute.  It  is  clear  that  the  witness  might 
refresh  his  memory  with  this  memorandum.  But  I  feel  much 
doubt  as  to  the  justness  of  another  argument  which  has  been 

(1)  11  E.  E.  679  (2  Camp.  112).  (4)  3  T.  E.  754. 

(2)  2  Chitty,  124.  (5)  3  T.  E.  749. 

(3)  20  HoweU's  State  Trials,  619. 
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suggested  in  support  of  the  rule.     The  copy  of  an  entry,  not      Burtoh 

made  *by  the  witness  contemporaneously,  does  not  seem  to  me     plummbr. 

to  be   admissible  for  the  purpose  of  refreshing  a  witness's       [  •344  ] 

memory.    The  rule  is,  that  the  best  evidence  must  be  produced ; 

and  that  rule  appears  to  me  to  be  applicable,  whether  a  paper 

be  produced  as  evidence  in  itself,  or  used  merely  to  refresh  the 

memory. 

Ride  absolute. 


DONLAN  V.  BEETT  (1).  i8»*- 

(2  Adol.  &  Ellis,  344—347;   S.  0.  4  N.  &  M.  854;   4  L.  J.  (N.  S.)  

K.  B.  55.)  [  344  ] 

A  cause,  after  being  set  down  for  trial,  was  referred  by  a  Judge's 
order,  with  all  matters  in  difference  between  plaintiff  and  defendant,  to 
un  arbitrator,  the  costs  of  the  suit  to  abide  the  event  of  the  award.  The 
order  of  reference  contained  no  power  to  order  a  verdict  to  be  entered. 
The  arbitrator  awarded  that  a  verdict  should  be  entered  for  the  plaintiff, 
for  a  sum  named,  and  did  not  award  that  any  sum  was  due  or  to  be  paid 
to  the  plaintiff  by  the  defendant ;  and  he  further  awarded,  that,  as  to 
the  matters  in  difference,  nothing  was  due  to  either  party.  The  order 
having  been  made  a  rule  of  Court,  this  Court  refused  to  grant  an 
attachment  for  not  paying  the  sum  named,  and  costs. 

This  cause,  after  being  set  down  for  trial,  was,  by  a  Judge's 
order,  referred,  together  with  all  matters  in  difference  between 
the  plaintiff  and  defendant,  to  a  barrister.  The  order  did  not 
contain  any  power  to  direct  a  verdict  to  be  entered.  The  costs 
of  the  suit  were  to  abide  the  event  of  the  award,  and  the  costs 
of  the  reference  to  be  in  the  arbitrator's  discretion.  By  his 
award  he  ordered  a  verdict  to  be  entered  for  the  plaintiff  with 
551.  damages;  and  he  added,  ''I  further  award,  order,  and 
direct  that  in  all  the  matters  in  difference  between  the  parties 
brought  before  me,  there  is  not  any  sum  of  money  due  to  either 
of  the  said  parties."  The  award  did  not  find  that  any  sum  was 
due  in  the  matter  of  the  cause  itself,  nor  order  any  sum  to  be 
paid  as  due  in  the  cause.  Each  party  was  to  pay  his  own  costs 
of  the  reference.  The  submission  was  afterwards  made  a  rule 
of  Court.  The  Master  taxed  *the  costs  at  26L  3«.  6d.  In  [  345 
Trinity  Term  last,  a  rule  nisi  was  obtained  for  an  attachment 

(1)  Followed  in  Hayward  v.  Phillips  (1837)  6  Ad.  &  El.  119.— K.  C. 
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DONLAN      against  the  defendant  for  not  paying  the  several  sums  of  55/. 
Brbtt.       and  262.  8«.  6d,    In  this  Term  (November  22), 

ChanneU  shewed  cause  (i) : 
The  award  is  not  warranted  by  the  submission.  In  Cartwright 
V.  Blackworth  (2),  which  is  supposed  to  be  an  authority  on  the 
other  side,  a  cause  was  referred  before  trial,  with  power  to  the 
arbitrator  to  determine  what  was  due  from  the  defendant  to 
the  plaintiff;  the  arbitrator  ordered  a  verdict  for  a  certain  sum 
to  be  entered  for  the  plaintiff,  and  that  the  defendant  should 
pay  the  costs  of  the  reference;  and  Littledale,  J.  granted  a 
rule  absolute  for  an  attachment,  saying,  that  the  arbitrator,  by 
directing  a  verdict  to  be  entered  for  the  sum,  had  done  that 
which  was  tantamount  to  directing  that  sum  to  be  paid  by  the 
defendant  to  the  plaintiff.  But  the  report  of  that  case  does  not 
set  out  the  terms  of  the  award,  on  which  much  may  depend. 

(Lord  Denman,  Ch.  J. :  It  must  be  assumed  that  there  was 
no  direction  to  pay  the  sum  due,  nor  any  finding  that  any  sum 
was  due,  since  the  report  mentions  that  there  was  a  direction  to 
pay  the  costs.) 

If  so,  the  decision  is  at  variance  with  other  authorities,  and 
cannot  be  supported.  In  Hutchinson  v.  Blackwell  (3)  the  Court 
held  that  a  submission,  after  issue  joined  and  before  trials  by 
which  the  parties,  reciting  the  cause,  agreed  ''  to  leave  the  same, 
and  the  subject-matter  thereof,  and  the  issue  therein,  and  the 
costs  of  such  action,"  to  the  determination  of  an  arbitrator, 
gave  him  no  authority  to  order  a  verdict  to  be  entered.  That 
[  •346  ]  case  came  before  the  Court  on  a  motion  to  enter  *the  verdict  in 
pursuance  of  the  award:  and  it  might  have  been  contended 
that  the  Court  might  refuse  this,  and  yet  support  the  award 
itself,  or  even  grant  an  attachment  for  non-performance  of  an 
express  order  in  the  award ;  the  judgment  of  the  Court,  however, 
as  reported,  seems  to  have  proceeded  upon  the  supposition  that 

(1)  Before  Lord  Denman,  Ch.  J.,  (2)  1  Dowl.  P.  C.  489. 

Taunton,  Patteson,  and  Williams,  J  J.  (3)  8  Bing.  331. 
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the  aiyard  was  bad.  In  Jackson  v.  Clarke  (i)  which  was  not  donlan 
mentioned  in  the  argument  in  Cartwright  v.  Blackworth  (2)  an  brbtt. 
arbitrator,  to  whom  a  cause  was  referred  before  plea  pleaded, 
awarded  that  a  verdict  should  be  entered  for  damages  to  an 
amount  named;  the  Court  refused  an  attachment  for  non- 
performance, and  afterwards  held  that  no  action  lay  on  the 
award.  In  Edgell  v.  Dallimore  (3)  the  Court  refused  an  attach- 
ment for  non-payment  of  money,  in  a  case  where  the  award  had 
only  found  the  party  to  be  indebted,  and  this  on  the  ground  that, 
as  the  award  made  no  order  to  pay,  the  party  could  not  have 
been  guilty  of  a  contempt  by  disobedience.  If  the  arbitrator 
here  had  no  power  to  enter  a  verdict,  the  cause  is  not  put  an 
end  to ;  and  this  vitiates  the  award,  for  he  was  bound  to  put  an 
end  to  the  suit  in  some  way,  since  the  event  of  the  award  was 
to  determine  the  costs  of  the  suit. 

Justice,  contra  : 

This  case  cannot  be  distinguished  from  Cartwright  v.  Black- 
worth  (2).  In  Doe  d.  Williams  v.  Richardson  (4)  the  Court 
granted  an  attachment  for  non-performance  of  part  of  the  order 
in  the  award,  though  the  reference  was  confined  to  a  cause  then 
pending,  and  though  the  arbitrator,  in  awarding  money  to  be 
paid  to  the  plaintiff,  did  not  award  that  he  had  any  cause  of 
action.  In  the  present  case  there  is  a  *direction  to  enter  a  [  •347  ] 
verdict,  which  not  only  presupposes  the  sum  to  be  due,  but  is 
virtually  an  order  to  pay.  In  Jackson  v.  Clarke  (i)  the  only 
argument  urged  in  support  of  the  award  was,  that  a  part  might 
be  rejected ;  which  was  there  impossible,  as  the  award  consisted 
of  a  single  sentence :  the  interpretation  now  suggested  was  not 
offered  there  (5).  In  Edgell  v.  Dallimore  (3),  although  the  award 
found  that  the  money  was  due,  there  was  no  order  to  pay :  here 
the  verdict  has  that  effect.     In  Hutchinson  v.  Black  well  (6)  the 

(1)  McClel.  &  T.  200;  13  Price,  suggested;  13  Price,  210:  on  shew- 
208.  ing  cause  against  the  motion  for  a 

(2)  1  Dowl.  P.  C.  489.  nonsuit,  the  point,  if  made,  is  less 

(3)  3  Bing.  634.  distinctly  stated,  the  main  argument 

(4)  21  H.  B.  513  (8  Taunt.  697).  being  that  mentioned  in  the  text ; 

(5)  In  the   argument   as   to   the  McOlel.  &  Y.  201. 
attachment,  this  interpretation  was  (6)  8  Biug.  331. 
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DoKLAN      attempt  was  to  give  to  the  award  the  technical  effect  of  a  verdict. 
Bbbtt.       ^^    Highgate  Archway    Company  v.  Na8h{i)   illustrates    the 
present  case. 

(Taunton,  J. :  That  case  turned  entirely  on  the  attorney's 

claim  for  costs.) 

CuTn  adv.  vxdt. 

Lord  Denman,  Gh.  J.  now  delivered  the  judgment  of  the  Court  : 

In  this  case  it  was  contended,  in  support  of  the  rule,  that  an 

award  that  a  verdict  for  a  sum  named  should  be  entered  for 

the  plaintiff,  is  tantamount  to  an  order  that  the  defendant  shall 

pay  so  much  to  the  plaintiff.    My  brother  Littledale's  decision 

in  Cartwright  v.  Blackworth  (2)  is  in  favour  of  this  view ;  on  the 

other  side,  a  case  in  the  Exchequer  (s)  was  cited  as  being 

opposed  to  it.    We  have  conferred  with  my  brother  Littledale, 

and  he  agrees  with  us  that  the  rule  cannot  be  made  absolute ; 

and  he  informs  us  that  he  should  not  have  decided  as  he  did  in 

Cartwright  v.  Blackworth  (2)  if  he  had  been  aware  of  the  case  in 

the  Exchequer. 

Rvle  discliarged. 


1834.       In  the  Matter  of  Arbitration  between  J.  MACKAY, 
A^ov^A.  Executor,   &c.,  J.  U.  WEST,  and  W.  A.  WEST, 

[  356  ]  Executors,  &c.,  T.  HOLT,  the  said  J.  U.  WEST, 

THE  SAID   W.  A.  WEST,  AND  THE  SAID  J.  MACKAY. 
(2  Adol.  &  Ellis,  356-360.) 

A  clause  in  a  deed  of  submission  to  arbitration,  '^tliat  no  action  or 
suit  at  law  or  in  equity  shall  be  commenced  or  prosecuted  against  the 
arbitrators  concerning  their  award  when  made,  nor  to  impeach  the  said 
award,  unless  some  collusion  or  other  fraud  be  discovered  or  appear 
therein,"  does  not  prevent  a  party  to  the  deed  from  moving  to  set  the 
award  aside  (for  illegality  upon  the  face  of  it),  though  no  fraud  or 
collusion  appear. 

Upon  a  reference  of  partnership  disputes,  a  direction  in  the  awaitl 
that  some  of  the  parties  to  the  reference  pay  a  sum  of  money  (which  is 

(1)  2  B.  &  Aid.  597.  (3)  Jackson  v.  Cfarke,  McClel.  &  Y. 

(2)  1  Dowl.  P.  C.  489.  200;  13  Price,  208. 
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one  of  the  matters  included  in  the  submission)  to  the  arbitrator,  and  that  in  re 

he  apply  the  same  to  the  payment  of  certain  specified  demands  (also       Mackat. 
part  of  the  matters  submitted),  is  bad,  and  vitiates  the  award,  although 
the  payments  appear  by  the  tenor  of  the  award  to  be  for  the  benefit 
of  the  parties  submitting,  and  not  of  the  arbitrator. 

The  several  parties  to  this  arbitration  had  been  partners 
in  two  trading  establishments  in  the  county  of  Lancaster,  under 
the  names  of  Mackay,  West,  &  Co.,  and  Thomas  West  &  Co. 
By  indenture,  reciting  that  disputes  had  arisen  among  them 
respecting  the  partnership  affairs,  and  a  Chancery  suit  had 
been  commenced,  they  agreed  to  refer  their  said  differences, 
and  the  subject-matter  of  the  suit,  to  Joseph  King  and  Harmood 
Banner,  accountants,  with  power  to  them  to  choose  an  umpire. 
The  deed  contained  this  clause:  "And  it  is  hereby  further 
declared  and  agreed,  that  the  present  reference  or  submission 
shall  or  may  be  made  a  rule  of  his  Majesty's  Court  of  King's 
Bench  at  Westminster,  on  the  application  of  any  of  the  parties 
hereto,  his  or  their  heirs,  &c. ;  and  that  no  action  or  suit 
at  law  or  in  equity  shall  be  commenced  or  prosecuted  against 
the  said  ^arbitrators  and  umpire,  or  any  of  them,  concerning  [  *357  ] 
their  or  his  award  or  determination  after  the  same  shall  have 
been  so  made  as  aforesaid,  nor  to  impeach  the  said  award  or 
umpirage,  unless  some  collusion  or  other  fraud  be  discovered 
or  appear  therein." 

The  arbitrators,  and  an  umpire  chosen  by  them  (a  merchant), 
made  their  award  concerning  the  several  premises,  and  thereby 
adjudged,  reciting  the  submission,  among  other  things,  as 
follows:  ''We  find  and  award  that  there  are  due  to  the 
co-partnership  of  Mackay,  West,  &  Co.  from  W.  A.  West  and 
T.  Holt,  severally,  as  partners  therein,  the  sums  following 
(viz.  8,628Z.  from  West,  and  1,2561.  from  Holt) :  and  we  order 
and  award  that  the  said  W.  A.  West  and  T.  Holt  do  severally 
pay  the  respective  sums  of  money  so  found  due  from  them, 
with  interest  thereon  from  the  date  hereof  at  the  rate  of 
4  per  cent,  per  annum,  into  the  hands  of  the  said  Joseph  King 
(the  arbitrator),  at  his  office  in,  &c.  aforesaid,  on  the  10th 
of  October  next,  between  twelve  and  one  in  the  afternoon, 
to  be  applied  in  manner  hereinafter  directed."  And  they  after- 
wards awarded  and   directed,   "That  the  said  J.  King  shall 
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In  re  apply  the  said  several  sums  of  money  so  to  be  paid  to  him 
by  the  said  W.  A.  West  and  T.  Holt,  according  to  our  award 
aforesaid,  in  liquidation,  so  far  as  the  same  will  extend,  of  the 
debts  due  by  the  said  firm,  and  mentioned  in  the  schedule  here- 
under written."  There  was  annexed  to  the  award  a  schedule 
of  names  of  creditors,  with  sums  opposite  to  their  names, 
amounting  in  the  whole  to  6,562Z.  The  arbitrators  also  awarded, 
in  like  manner,  that  certain  sums  (viz.  78Z.  and  991.)  were  due 
to  the  firm  of  Thomas  West  &  Co.  from  J.  U.  West  and  W.  A. 
West  respectively,  and  directed  those  parties  to  pay  the  said 
[  *358  ]  sums  *to  the  said  Joseph  King  (the  arbitrator)  at  his  oflSce, 
between  twelve  and  one  on  the  11th  of  October,  to  be  applied 
as  after  mentioned.  They  further  found,  that  certain  suma 
(viz.  115i.  and  67Z.)  were  due  from  the  last-mentioned  partner- 
ship to  Mackay  and  Holt  respectively;  and  they  directed  that 
King  should  apply  the  sums  to  be  paid  by  J.  U.  West  and 
W.  A,  West,  as  last  aforesaid,  in  satisfaction  of  the  monies, 
so  found  to  be  due  to  Mackay  and  Holt,  "  but  subject  to 
all  equities  between  the  said  parties  as  partners  in  the  said 
two  several  firms."  The  submission  was  made  a  rule  of 
Court. 

A  rule  was  obtained  in  this  Term,  calling  on  all  the  parties 
to  the  submission,  except  W.  A.  West,  to  shew  cause  why  the 
said  award  should  not  be  set  aside,  upon  several  objections, 
which  it  is  not  necessary  to  state  particularly ;  but  the  grounds 
of  which  were,  that  the  award  was  uncertain,  and  not  final, 
and  that  the  arbitrators  had  exceeded  their  authority.  The 
fifth  objection  was,  that  large  sums  of  money  were  awarded 
to  be  paid  to  one  of  the  arbitrators  without  any  authority  for 
that  purpose  in  the  submission,  and  without  any  security  for 
his  application  of  them.  Mackay,  Holt,  and  J.  U.  West  made 
affidavits  in  opposition  to  the  rule,  stating,  among  other  things^ 
that  they  were  satisfied  with  the  award ;  and  now 

Sir  e7.  Camphelly  Attorney- General,  Cresswelly  and  Tomlinson^ 
shewed  cause : 

In  the  first  place,  the  present  motion,  even  if  well  founded, 
is  contrary  to   the  agreement  of  the  parties  in  the  deed  of 
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sabmission.  The  substance  of  that  agreement  is,  that  the  In  re 
parties  shall  be  finally  bound  by  the  award,  unless  fraud  or 
collusion  *be  discovered.  They  are  concluded  by  this  award,  [  *'^o9  ] 
in  point  of  fact,  as  parties  are,  in  point  of  law,  upon  reference 
to  a  barrister  and  award  made  by  him.  The  Court  will  not, 
in  either  case,  review  the  decision.  No  misconduct  is  charged. 
As  to  the  fifth  objection  (i),  if  the  suit  had  proceeded  in 
Chancery,  the  court  of  equity  would  have  appointed  a  receiver, 
and  the  arbitrators  here  have  done  no  more.  The  money  is 
not  to  be  received  by  King  for  his  own  benefit.  An  award,  that 
money  be  paid  to  a  stranger,  is  good,  where  it  appears  to  be 
for  the  benefit  of  the  parties:  Com.  Dig.  Arbitrament,  E.  7; 
and  this  Court  so  decided  in  Snook  v.  Hellycr  (2). 

Sir  James  Scarlett  and  F.  PoUoch,  contra  : 

As  to  the  precluding  clause,  it  is  one  commonly  introduced 
in  submissions  to  arbitration,  and  cannot  have  the  effect  con- 
tended for.  Supposing  that  parties  could  legally  agree  not 
to  take  advantage  of  the  law  to  set  aside  a  bad  award,  they 
cannot  by  such  agreement  take  away  the  statutory  jurisdiction 
of  the  Court  over  awards  of  this  description.  If  one  party  to 
the  submission  procures  the  award  to  be  set  aside,  contrary 
to  his  undertaking,  the  remedy  for  the  others  is  by  action. 
Till  lately  (3)  a  party  might  revoke  his  submission,  though  an 
action  lay  against  him  on  the  arbitration  bond  for  so  doing. 
As  to  the  fifth  objection,  it  is  said  that  a  court  of  equity  would 
appoint  a  receiver;  but  that  Court  would,  after  such  appoint- 
ment, have  jurisdiction  over  the  receiver.  No  jurisdiction 
is  retained  in  this  case  over  the  arbitrator  who  is  to  receive 
the  *money;  no  security  can  be  taken  from  him,  and  no  ['360] 
attachment  can  issue  against  him  if  he  omits  to  pay  the  money 
over.  The  arbitrators  had  no  authority  to  order  that  he  should 
apply  the  sums  paid  to  him.  The  parties  to  this  reference  have 
no  indemnity  against  the  claims  of  the  creditors  for  those  sums 
which  King  is  ordered  to  pay.  And  the  payments  by  him  to 
Mackay  and  Holt  are  to  be  *'  subject  to  all  equities  between  the 

(1)  The  argument  as  to  the  other         (2)  23  E.  E.  741  (2  Chitty,  43). 
objections  is  omitted.  (3)  3  &  4  Will.  IV.  c.  42,  s.  39. 
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In  re        said  parties,  as  partners  in  the  said  two  several  firms;  "  which 
equities  the  award  has  left  quite  unsettled  (i). 

LoBD  Dbnman,  Gh.  J.: 

The  objection  that  payments  are  ordered  to  be  made  to  an 
arbitrator  over  whom  there  can  be  no  control  afterwards,  and 
that  they  are  left  in  part  subject  to  the  equities  which  have 
been  referred  to,  is  fatal.  The  clause  introduced  in  the  arbi- 
tration bond  to  prevent  impeaching  the  award,  is  confined  to 
actions  and  suits,  and  does  not  apply  to  this  mode  of  dispuidng 
it.  Having,  therefore,  jurisdiction,  and  finding  these  defects 
in  the  award,  we  must  order  it  to  be  set  aside. 

Taunton,  J.  concurred. 

Patteson,  J. : 

The  objection  that  payment  is  ordered  to  be  made  to  the 
arbitrator,  extends  to  the  whole  award,  and  is  fatal. 

Rule  absolute. 


183*-  REX  V.  TRECOTHICK  and  Others. 

Nov.  26. 

(2  Adol.  &  Ellis,  405— i09.) 


[  406  ] 


A  local  Act  gave  power  to  commissioners  to  raise  money  for  paving, 
lighting,  and  watching  a  town,  by  rating  and  assessing  the  proprietors 
of  houses  according  to  the  value  at  which  the  houses  were  taxed  to  the 
poor.  It  also  empowered  them  to  assess  and  levy  a  rate  on  certain 
proprietors  for  the  purpose  of  certain  improvements,  such  rate  to  be 
levied  and  assessed  in  the  same  manner  as  the  other  rates.  In  default 
of  payment,  a  justice  was  authorized  to  issue  a  distress  warrant.  The 
Act  also  provided,  that,  in  case  any  pei*son  thought  himself  aggrieved 
by  any  rate  or  assessment,  he  might  appeal  to  the  commissionei-s,  who 
were  authorized  to  give  relief ;  and  further,  that  any  one  who  thought 
himself  aggrieved  by  any  thing  done  in  pursuance  of  the  Act,  might 
appeal  to  the  Quarter  Sessions.  The  commissioners  assessed  a  proprietor 
to  a  rate  levied  for  the  purpose  of  the  improvements,  at  an  annual  value 
above  that  at  which  he  was  assessed  to  the  poor : 

Held,  Taunton,  J.  dusentieyitey  that,  on  his  refusing  to  pay,  a  justice 
might  be  required  by  mandamus  to  issue  a  distress  warrant,  the 
proprietor  not  having  appealed. 

F.  PoLLOCA,  in  this  Term,  obtained  a  rule,  calling  upon  four 
of  the  keepers  of  the  peace  and  justices  of  the  Cinque  Ports, 

(1)  This  refers  to  a  part  of  the  argument  not  reported. 
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to  shew  cause  why  a  mandamus  should  not  issue,  commanding         Bkx 
them,  or  one  of  them,  by  warrant  under  their  hand  and  seal,  to  tbkcothick. 
direct  Stephen  Sackets  Chancellor,  the  collector  appointed  by  the 
commissioners  for  putting  in  execution  stat.  53  Geo.  III.  c.  Ixxxii. 
(local    and    personal,    public)    "for   more   effectually  paving, 
lighting,  watching  and  improving  the  town  of  *Margate"  (i),       ['406] 
to  levy  on  the  goods  and  chattels  of  George  Shew  21.  108., 
being  the  amount  of  a  rate  made  by  the  commissioners  in 
pursuance  of  the  said  Act,  for  defraying  the  expenses  of  erecting 
a  fence  round  Hawley  Square  pleasure-ground,  in  the  town  of 
Margate.     The  affidavits  in  support  of  the  rule  stated  that, 

(1)  Section  3  enables  and  requires 
the  commissioners  appointed  by  this 
Act,  once  in  every  year,  to  rate  and 
assess  the  several  sums  of  money 
after  mentioned,  upon  the  several 
tenants  or  occupiers  of  aU  houses, 
&c.  according  to  the  annual  value, 
'*  such  annual  value  to  be  from  time 
to  time  settled  and  fixed  according 
to  the  respective  rents  which  such 
houses,"  &c.  *'  are  or  shaU  be  taxed 
at  for  the  relief  of  the  poor  within 
the  said  town  and  parish,"  &c. 

Section  8  enacts,  '*  That  it  shall  be 
lawful  for"  any  justice  of  the  town, 
&c.  on  refusal  of  payment,  to  grant 
a  distress  warrant. 

Section  10  enacts,  ''That  in  case 
any  person  or  persons  shall  think 
himself,  herself,  or  themselves 
aggrieved  by  any  rate  or  assess- 
ment which  shall  be  made  in  pursu- 
ance of  this  Act,  such  person  or 
persons  may  apply  to  the  said  com- 
missioners, at  any  meeting  to  be 
holden  within"  &c. ;  ''and  the  said 
commissioners  are  hereby  authorized 
and  empowered,  if  they  shall  think 
fit,  to  give  to  such  person  or  persons 
aggrieved,  such  relief  in  the  premises 
as  to  them  shall  seem  reasonable." 

Section  27  empowers  the  commis- 
sioners, for  the  purpose  of  erecting 
a  fence  to  the  pleasure-ground  of 
Hawley  Square,  to  borrow  money, 
and,  for  repaying  the  same,  to  rate 


certain  proprietors  of  houses  in  the 
square ;  such  rate  to  be  levied, 
assessed,  and  recovered  in  such  and 
the  same  manner  as  the  other  rates 
authorized  to  be  i-aised  by  this  Act : 
and,  by  sect.  28,  the  monies  to  bo 
levied  for  the  repairs  and  main- 
tenance of  the  last-mentioned  fence 
are  to  be  paid  by  and  recoverable 
from  the  said  proprietors  "rateably 
and  in  proportion  to  the  annual 
value  of  such  houses  or  buildings 
as  is  hereinbefore  mentioned." 

Section  40  enacts.  That  if  any 
person  shall  think  himself  aggrieved 
by  any  thing  done  in  pursuance  of 
this  Act,  such  person  may  appeal  to 
the  justices  of  the  first  General 
Sessions  of  the  peace  to  be  holden 
for  the  town  and  port  of  Dover,  and 
the  limits  and  precincts  of  the  same, 
next  after  the  expiration  of  one 
calendar  month  from  the  time  such 
matter  of  appeal  shall  have  arisen, 
first  giving  fourteen  days  notice  of 
his  appeal  and  the  matter  thereof  to 
the  treasurer  or  clerk  to  the  com- 
missioners ;  and  the  justices  in  such 
Session  are  "  authorized  and  required 
to  hear  and  determine  the  matter  of 
such  appeal,  in  a  summary  way,  and 
to  make  such  determination  therein 
as  they  shall  judge  proper,  and  such 
determination  shall  be  final,  binding, 
and  conclusive  to  aU  parties,  and  to 
all  intents  and  purposes  whatsoever." 
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Rkx  in  July,  1824,  *tbe  commissioners,  acting  under  the  statute, 
Tbecothick.  erected  the  above  fence,  and  borrowed  a  sum  of  money  to  defray 
[  *407  ]  the  expenses ;  that  on  the  21st  of  August,  1833,  they  made 
a  rate  on  the  proprietors  of  the  houses,  &c.,  in  the  square,  for 
the  purpose  of  paying  off  that  sum,  and  that  George  Shew, 
being  such  a  proprietor,  was  rated  and  assessed  at  2/.  10«., 
which  he  refused  to  pay;  that  on  the  14th  of  October  last 
he  appeared,  on  summons,  before  the  defendants,  and  stated, 
that  he  refused  payment  because  the  commissioners  had  made 
a  higher  rate  than  the  Act  allowed :  that  the  defendants  were 
of  that  opinion,  and  that  they  refused  to  issue  the  warrant, 
and  dismissed  the  summons.  The  affidavits  in  answer  stated 
(besides  other  things  not  material  to  the  present  argument) 
that  Shew  was  assessed  to  the  poor  at  15/.  only,  whereas  the 
sum  demanded  of  him  was  on  an  assessment  of  25Z. 

Humfrey  now  shewed  cause,  and  contended,  first,  that  the 
late  was  higher  than  the  local  Act  allowed.  (The  objection  on 
this  point  was  over-ruled  ;  no  further  reference  to  it  is  necessary.) 
A  second  objection  is,  that  the  magistrates  have  been  mistaken 
in  the  assessment.  The  third  section  makes  the  assessment  to 
the  poor  rate  the  test  of  annual  value  as  to  the  rates  for  paving, 
lighting,  and  watching;  and  the  twenty-seventh  section  enacts 
that  the  rates  for  the  pleasure-ground  shall  be  levied  and  assessed 
in  the  same  manner  as  the  other  rates. 

F.  Pollock,  contra,  contended  that  if  the  party  was  rated  on 
an  improper  assessment,  that  would  have  been  matter  of  appeal 
under  the  tenth  or  fortieth  section,  and  was  no  answer  to  this 
application. 

i  408  ]        Lord  Denman,  Ch.  J. : 

The  second  objection  made  to  this  application  is,  that  the  party 
is  improperly  assessed.  If  he  be,  he  should  have  appealed.  If 
the  magistrates  were  to  abstain  from  issuing  their  warrant,  on 
the  ground  that  they  considered  the  assessment  improper,  they 
would  become  a  court  of  appeal  from  the  Quarter  Sessions.  A 
party  having  suffered  the  assessment  to  be  made  without  using 
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his  remedy  by  appeal,  is  not  afterwards  to  challenge  it  at  this         Rkx 
stage.  Trecothick. 

Taunton,  J. : 

As  to  the  second  objection,  I  have  great  doubts.  I  thought  it 
an  answer  to  this  application,  that  the  party  was  assessed  at  251. 
instead  of  152. ;  and  that  this  Court  ought  not  to  carry  into  effect 
that  which  they  saw  to  be  erroneous.  My  Lord  Chief  Justice 
says,  that  if  the  objection  were  allowed  at  this  stage,  the  magis- 
trates would  be  constituted  judges  of  the  propriety  of  the  rate ; 
and  upon  this  ground  I  am  satisfied  that  at  least  the  most  proper 
method  would  be  for  the  party  to  follow  the  course  of  appeal 
prescribed  by  the  statute,  which  gives  the  commissioners  an 
opportunity  of  rescinding  their  own  act.  At  the  same  time  it  is 
hard  that  the  commissioners  are  to  be  the  judges  of  their  own  acts. 
And  although  they  are  so,  and  the  party  has  lost  his  opportunity 
of  appealing,  I  cannot  go  so  far  as  to  agree  that  we  are  to  compel 
magistrates  to  do  that  which  is  illegal. 

Patteson,  J. : 

I  think  the  party  was  bound  to  appeal  to  the  commissioners, 
however  hard  the  course  may  appear.  And  although  this  Court 
is  always  tender  as  to  compelling  magistrates  to  incur  danger,  yet 
here,  where  the  objection  is  against  a  rate  as  to  which  an  appeal 
is  given,  there  would  be  no  action  against  them,  *and  therefore  [  '409  ] 
there  is  no  danger  in  enforcing  this  application.  Were  we  to 
give  effect  to  the  objection,  we  should  constitute  the  justices 
a  court  of  appeal. 

Williams,  J. : 

If  a  party  could  reserve  power  to  himself  to  shew  cause  against 
issuing  the  warrant  to  levy  a  rate  on  the  ground  now  taken,  it 
would  open  all  those  questions  before  the  magistrates  which  the 
Legislature  intended  to  be  disposed  of  elsewhere. 

Hide  absolute. 
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Jan^.        (2  Adol.  &  ElUe,  473—482 ;  8.  C.  4  N.  &  M.  496 ;  4  L.  J.  (N.  S.)  K  B.  75.) 

[  473  J  Declaration  stated,  that  A.  undertook  to  pay  B.  a  sum  due  to  him 

from  G.>  if  B.  would  give  up  a  lien  which  he  had  upon  C.'s  goods ;  that 
B.  gave  up  the  lien,  but  A.  did  not  pay.  Plea,  that  the  supposed  pro- 
mise was  a  special  promise  to  answer  for  the  debt  of  another  person  ; 
that  no  agreement  relating  thereto,  nor  any  memorandum  or  note 
thereof,  stating  the  consideration,  was  in  writing  and  signed  by  defen- 
dant or  any  person  authorised  by  him,  purauant  to  the  statute;  and 
that  the  said  supposed  promise  was  contained  in  a  memorandtun  in 
writing  signed  by  defendant,  which  was  as  fo^ows :  *'  I  agree  to  see  you 
paid  within  three  months  the  amount  of  50/.  due  to  you  on  account  of 
C.'*  Plaintiff  demurred  specially,  on  the  grounds  that  the  declaration 
stated  a  sufficient  consideration  for  the  promise,  but  the  memorandum 
in  the  plea  stated  none;  and  that  the  plea,  instead  of  denying  the 
promise  in  the  declaration,  stated  facts  to  raise  a  conclusion  as  to  ite  not 
having  been  made ;  and  that  it  did  not  confess  and  avoid,  nor  traverse ; 
and  that  it  was  not  necessary  that  the  promise  in  the  declaration  should 
be  written,  &c. 

Held,  that  the  written  agreement  did  not  satisfy  the  Statute  of 
Frauds ;  that  the  plaintiff,  by  his  demurrer,  admitted  that  agreement 
to  be  the  contract  between  him  and  the  defendant ;  and  that  he  having 
so  admitted,  and  the  case  being  one  in  which,  by  statute,  the  whole 
contract  ought  to  be  set  out  in  writing,  the  plaintiff  could  not  assume 
that  there  were  other  terms,  not  embodied  in  the  memorandum,  which 
might  have  been  proved  at  Nisi  Prius. 

Assumpsit.  The  declaration  stated  that  one  George  Moore 
was  indebted  to  the  plaintiff  in  the  sum  of  50/. ;  that  plaintiff 
had  in  his  possession  goods  of  G.  M.  of  the  value  of  20Z.,  as 
a  pledge,  and  having  a  lien  thereon  for  the  said  debt ;  and  there- 
upon, to  wit  on  &c.,  in  consideration  that  plaintiff  at  defendant's 
request  would  give  up  the  possession  of  the  said  goods  and  abandon 
[  ••*74  ]  his  lien,  defendant  undertook  and  promised  plaintiff  to  see  *him 
paid  the  said  sum  of  50Z.  within  three  months  from  that  time : 
averment,  that  plaintiff,  confiding  &c.,  gave  up  possession  of  the 
goods  and  abandoned  his  said  lien,  whereof  defendant  had  notice : 
breach,  that,  although  three  months  have  elapsed,  and  although 
G.  M.  hath  not  paid  the  said  50i.  to  plaintiff,  defendant  hath  not 
paid  or  seen  plaintiff  paid  the  said  50/.,  and  the  same  is  still 
unpaid,  &c. 

Pleas.  1.  Non  assumpsit  2.  "  That  the  supposed  promise 
and  undertaking  was  a  special  promise  to  answer  for  the  debt 
and  default  of  another  person,  to  wit,  the  said  G.  M. :  and  that 
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no  agreement  in  respect  of  or  relating  to  the  said  supposed  pro-  Clakoy 
mise  or  cause  of  action,  or  any  memorandum  or  note  thereof,  piooott. 
wherein  the  consideration  for  the  said  special  promise  was  stated 
or  shewn,  was  in  writing  and  signed  by  the  said  defendant,  or  by 
any  other  person  by  him  thereunto  lawfully  authorised,  according 
to  the  form  of  the  statute  in  such  case  made  and  provided.  And 
the  said  defendant  further  saith,  that  the  said  supposed  under- 
taking and  promise  was  and  is  contained  in  a  certain  memorandum 
in  writing  signed  by  the  defendant,  and  which  was  and  is  as 
follows :  (that  is  to  say,)  *  March  6th,  1832.  Mr.  Clancy,  I  hereby 
agree  to  see  you  paid,  within  three  months  from  date  hereof,  the 
amount  of  50Z.  due  to  you  on  account  of  Mr.  George  Moore,  junior, 
Sheflfield.    J.  W.  Pigoott.'  "    Verification. 

Beplication  to  the  first  plea,  similiter.  To  the  second,  demurrer, 
assigning  for  causes  that  the  plea  is  argumentative,  *'  and  not 
sufficiently  direct  and  positive,  inasmuch  as  a  sufficient  con- 
sideration for  the  said  promise  and  undertaking  is  stated  and  set 
forth  in  the  *declaration,  but  no  consideration  or  promise  what-  [  *475  ] 
ever  is  stated  in  the  said  memorandum  in  the  said  second  plea 
mentioned:  and  the  plea,  instead  of  such  a  statement,  should 
have  denied  positively  the  making  of  the  said  promise  and  under- 
taking, instead  of  pleading  facts  from  which  the  conclusion  as  to 
his  having,  or  not  having,  made  such  promise  and  undertaking 
may  be  drawn :  "  also,  that  the  plea  neither  confesses  and  avoids, 
nor  traverses,  &c. :  and  that  there  is  no  occasion  that  such  a 
promise  as  that  in  the  declaration  mentioned  should  be  in  writing 
and  signed,  &c.  according  to  the  statute  or  otherwise ;  and  it  is 
not  a  promise  or  undertaking  to  answer  for  the  debt  and  default 
of  another  person :  and  for  that  the  said  plea  is,  in  other  respects, 
&c.    Joinder  in  demurrer. 

Austin,  in  support  of  the  demurrer : 

It  is  a-  well-known  distinction,  that  where  a  promise  of  the  kind 
now  in  question  is  merely  collateral  to,  and  in  affirmance  of,  the 
undertaking  of  the  party  originally  liable,  it  is  within  the  Statute 
of  Frauds,  29  Car.  U.  c.  3,  s.  4 ;  but  not  so  where  the  promise 
is  upon  a  new  and  distinct  consideration.  The  cases  on  this 
subject  are  collected  in  note  (5)  to  1  Evans's  Statutes,  p.  212, 

B.B. — ^VOL.  XLI.  80 


466  1885.    K.  B.     2  AD.  &  EL.  475—476.  [r.r. 

Clancy      8rd  ed.     In  Buckmyr  v.  Damall  (i),  Rothery  v.  Curry  (2),  Jones 

PioooTT.     V.  Cooper  (3),  Matson  v.  Wharam  (4),  and  other  similar  cases,  there 

was  a  mere  naked  promise  by  a  person  whom  the  law  did  not 

oblige  to  answer  for  the  debt.    But  here  a  new  consideration  has 

arisen  between  the  plaintiff  and  defendant.     The  promise  is  not 

I  '476  ]  to  pay  the  original  debt,  *nor  does  that  debt  form  any  part  of  the 
consideration,  although  50Z.  are  mentioned,  that  is  merely  the 
description  of  what  the  defendant  undertakes,  by  the  new  contract, 
to  pay.  The  plaintiff  having  a  lien  on  goods,  the  defendant 
engages,  if  he  will  abandon  it,  to  pay  him  502.  The  distinction 
now  taken  was  established  in  WiUiams  v.  Leper  (6),  and  acted  upon 
in  Bampton  v.  Pavlinifi)^  and  Edwards  v.  Kelly  {1).  Hotdditch 
V.  MUne  (s)  is  a  case  closely  resembling  the  present. 

(Williams,  J. :  That  case  has  been  commented  on  with  some 
freedom  in  1  Wms.  Saund.  211  c  (9).) 

The  comment  is  made  on  grounds  not  applicable  here.  Castling 
V.  Auhert  (lo)  is  a  similar  case  in  principle.  Barrett  v,  Trussell  (ii) 
and  Thomas  v.  WiUiams  (12),  the  latter  case  particularly,  illustrate 
the  present  distinction.  Then,  if  the  promise  stated  in  the 
declaration  be  not  within  the  statute,  the  demurrer  is  supported, 
no  answer  being  given  by  the  plea. 

Blackburne,  contra  : 

The  real  question  is,  whether  the  plea  furnishes  an  answer  to 
the  declaration.  If  the  matter  contained  in  the  plea  is  an  answer, 
it  was  necessary,  by  the  new  rules  of  pleading,  that  that  answer 
should  be  set  out ;  it  could  not  be  taken  advantage  of  under  the 
general  issue.  Formerly,  it  would  have  been  sufficient  to  plead 
the  general  issue,  and  to  produce  in  evidence  the  agreement  now 
relied  upon,  which  would  have  shewn  that  the  contract  was  within 

(1)  2  Ld.  Eay.  1085.  (9)  Note  (t)  to  Forth  ▼•  Stanton; 

(2)  £iiU.  N.  P.  281.  5th  ed.     And  see  the  same  note, 

(3)  1  Cowp.  227.  generally,  as  to  the  question  above 

(4)  1  E.  B.  429  (2  T.  B.  80).  discussed. 

(5)  3  Burr.  1886;  2  Wils.  308.  (10)  2  Bast,  325. 

(6)  4  Bing.  264.  (11)  4  Taunt.  117. 

(7)  18  E.  B.  349  (6  M.  &  S.  204).  (12)  34  B.  B.  535  (10  B.  &  C.  664). 

(8)  6  B.  B.  815  (3  Eep.  86). 
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the  statute,  and  ^woald  have  defeated  the  action.  But  by  the  Clanct 
Rules,  Hil.  4  Will.  IV.  tit.  Pleadings  in  particular  Actions,  I.  pigg'ott. 
Assumpsit,  s.  8  :  ''In  every  species  of  assumpsit,  all  matters  in  [  *477  ] 
confession  and  avoidance,  including  not  only  those  by  way  of 
discharge,  but  those  which  shew  the  transaction  to  be  either 
void  or  voidable  in  point  of  law," — "  shall  be  specially  pleaded. 
Ex.  gr. :  infancy — coverture — release — payment — performance — 
illegality  of  consideration,  either  by  statute  or  common  law," 
&c.,  ''must  be  pleaded."  The  question,  therefore,  comes  to  this, 
whether  the  plea  gives  a  sufficient  answer;  not  whether  the 
declaration,  if  unanswered,  would  be  good ;  and,  that  being  so, 
the  cases  which  have  been  cited  have  no  application.  Now  the 
plea  says,  that  the  promise  and  undertaking  in  the  first  count 
mentioned  was  a  special  promise  to  answer  for  the  debt  of  another 
person ;  and  that  the  said  supposed  undertaking  and  promise  in 
the  said  first  count  mentioned  was  contained  in  a  written  memo- 
randum, which  is  then  set  out.  The  e£Eect  of  the  plea  is,  that  the 
promise  declared  upon  is  that  so  set  out.  The  demurrer  admits 
that  fact ;  it  therefore  stands  as  if  proved  upon  trial  of  the  cause ; 
and  if  the  written  agreement  had  been  so  proved,  the  opposite 
party  could  not  have  given  evidence  to  shew  that  the  real  contract  . 
between  the  parties  was  a  different  one.  This  appears  from 
Saunders  v.  Wakefield  (i). 

(Lord  Denman,  Ch.  J. :  The  mode  of  pleading  introduced  by 
the  new  rules  does  not  make  any  difference  as  to  the  effect  of 
what  is  put  upon  the  record.  But  the  question  is,  seeing  upon 
the  record  the  matter  now  placed  there,  whether  there  was  or  was 
not  a  valid  agreement.  It  *is  admitted  by  the  demurrer  that  the  [  *478  ] 
memorandum  set  out  was  the  agreement  between  the  parties.) 

Then  the  plea  is  a  complete  answer  to  the  action. 

Austin,  in  reply : 

It  seems  admitted  on  the  part  of  the  defendant,  that  the  promise 
declared  upon  was  a  new  and  distinct  undertaking  by  him ;  but 
it  is  now  contended  that  a  different  agreement  appears  by  the 
plea,  and  is  admitted  by  the  demurrer.    The  demurrer,  however, 

(1)  23  B.  B.  409  (4  B.  &  Aid.  595). 
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Olancy      only  admits  that  there  was  an  agreement  to  the  extent  stated 
PioGOTT.     I>7  the  plea.     The  plea  does  not  say  that  there  was  no  further 
agreement  or  memorandum  than  that  set  forth. 

(LiTTiiEDALE,  J. :  It  says  that  the  promise  in  the  first  count 
mentioned  was  contained  in  a  certain  memorandum  in  writing, 
which  is  as  follows,  &c.    What  have  we  to  do  with  any  other  ?) 

The  case,  at  any  rate,  stands  only  as  if  the  agreement  had  been 
produced  at  Nisi  Prius.  Undoubtedly,  if  it  had  been  so  produced, 
evidence  could  not  have  been  given  to  contradict  it.  But  proof 
might  have  been  offered  of  considerations  not  inconsistent  with 
the  writing.  In  Saunders  v.  Wakefield  (i)  the  plea  shewed  that 
there  was  a  special  promise  to  pay  the  debt  of  a  third  person,  and 
that  there  was  no  signed  agreement  stating  the  consideration  in 
writing.  There  the  plaintiff,  in  his  replication,  set  out  the  written 
memorandum,  and  did  not  negative  its  being  within  the  Statute 
of  Frauds.  Here  the  defendant,  in  his  plea,  sets  out  an  agreement 
which,  in  itself,  would  be  void  by  the  statute,  and  he  then  argues 
that  the  plaintiff,  by  demurring,  admits  the  contract  of  the  parties 
[  *479  ]  to  have  been  a  contract  within  *the  statute.  But,  in  fact,  there 
is  no  such  admission ;  for  although  there  was  some  minute  in 
writing  made,  as  stated  in  the  plea,  the  plaintiff  may  still  insist 
that  there  was  a  consideration  which  is  not  disclosed  by  that 
writing,  and  which  would  take  the  case  out  of  the  statute  by 
shewing  that  there  was  an  agreement  between  the  plaintiff  and 
defendant,  independent  of  that  between  the  plaintiff  and  the  third 
party,  as  stated  in  the  declaration.  It  is  said  in  2  8tarkie  on 
Evidence,  p.  573, 2nd  ed.,  that  where  *'  the  nature  of  the  subject- 
matter  does  not  require  the  agreement  to  be  in  writing,  although 
a  presumption  arises,  in  the  absence  of  proof  to  the  contrary,  that 
the  parties  expressed  in  writing  the  whole  of  their  intention  in 
respect  of  the  subject-matter,  and  intended  the  written  terms  to 
operate  as  an  agreement,  yet  that  presumption  may,  it  seems, 
be  rebutted  by  express  evidence  that  what  was  so  written  was 
«  intended  as  a  mere  memorandum  of  one  part  or  branch  only 
of  a  more  general  agreement,  and  was  not  intended  to  operate 

(1)  2a  E.  R.  409  (4  B.  &  Aid.  595). 
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absolutely  and  unconditionally,  or  it  may  be  shewn  that  a  parol      Clancy 
contract  was  made  independently,  wholly  collateral  to  and  distinct      piaaoTT. 
from  a  written  one  made  at  the  same  time.    In  such  cases,  the 
parol  evidence  is  used  not  to  vary  the  terms  of  the  written  instru- 
ment, but  to  shew  that  it  is  inoperative  as  an  entire  and  independent 
agreement,  or  that  it  is  collateral  and  irrelevant."   And  this  agrees 
with  the  doctrine  laid  down  in  Mildmay's  case  (i),  Vernon's  case, 
5th  resolution  (2),  and  the  judgment  of  Lord  Hardwigke  in  Peacock 
V.  Monk  (3).    It  is,  indeed,  further  said  in  Starkie  on  Evidence, 
vol.  2,  p.  574,  that  "  where  a  *statute  requires  the  agreement  to       [  '^so  ] 
be  in  writing  the  case  admits  of  a  very  different  consideration ;  " 
but  the  plaintiff  here  denies  that  the  case  is  within  the  statute. 

(LiTTLEDALE,  J. :  The  agre^ent  is,  prinid  facie,  a  promise  to 
pay  the  debt  of  another  and  therefore  within  the  statute. 

Lord  Denman,  Ch.  J. :  The  plea  says,  that  the  promise  declared 
upon  was  contained  in  a  memorandum  in  writing,  which  is  as 
follows.  Is  not  that,  primd  facie,  the  whole  undertaking  ?  and 
should  not  you  have  replied  that  there  was  a  further  one  ?) 

That  was  not  necessary.  The  agreement,  so  far  as  the  plea  sets 
it  out,  is  a  promise  to  pay  the  debt  of  another ;  but  we  say  that 
there  is  a  consideration,  not  stated,  which  alters  its  nature.  The 
plea  ought  to  have  shewn  that  there  was  no  such  consideration. 
As  now  framed,  it  is  argumentative. 

Lord  Denman,  Ch.  J. : 

I  am  of  opinion  that  the  defendant  is  entitled  to  judgment. 
Saunders  v.  Wakefield  (4)  is  a  case  in  point.  The  agreement 
there  was  set  out  in  the  replication,  but  I  do  not  think  the 
plaintiff  in  that  case  was  more  bound  by  having  pleaded,  than 
the  plaintiff  here  by  having  admitted  it.  The  plaintiff  says  that 
the  defendant  made  a  certain  promise;  the  defendant  pleads 
that  the  promise  was  in  such  and  such  terms :  then  the  plaintiff, 
by  his  demurrer,  admits  that  it  was  so.    It  is  said,  however,  that   ' 

(1)  1  Co.  Eep.  176  a.  (3)  1  Ves.  Sen.  128. 

(2)  4  Co.  Bep.  3  a.  (4)  23  B.  B.  409  (4  B.  &  Aid.  595). 
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Clancy  evidence  might  be  given  to  add  something  to  the  contract :  but 
PioooTT.  it  is  granted  that  that  would  not  be  so  if  the  case  were  one  in 
which  a  statute  required  the  whole  contract  to  be  in  writing. 
[  '^si  ]  Prima  facie  this  is  a  case  in  which  *the  Statute  of  Frauds  would 
so  require ;  and  the  plaintiff  has  not  pleaded  any  thing  to  take 
the  case  out  of  the  operation  of  the  statute.  The  contract  stands, 
therefore,  as  the  defendant  has  represented  it,  and  is  void  for 
want  of  consideration. 

LiTTLEDALE,  J.  : 

There  is  no  distinction  between  this  case  and  Saunders  v. 
Wakefield  (i).  The  plea  here,  like  the  replication  in  that  case, 
shews  an  agreement  to  pay  the  debt  of  another,  without  any 
consideration  expressed  in  writing.  It  is  said  that  the  plea  in 
this  case  should  have  averred  that  there  was  no  further  agree- 
ment ;  but  I  think  enough  is  stated  by  the  plea  as  it  now  stands. 
The  agreement,  as  laid  in  the  declaration,  is  to  pay  a  sum  due 
from  another  person ;  and,  jnimd  facie^  such  a  contract  must  be 
wholly  in  writing.  It  has,  however,  been  held  that  that  rule 
does  not  apply  where  the  promise  is  made  upon  a  new  considera- 
tion, and  it  is  said  that  the  declaration  here  shews  that  to  have 
been  the  case.  But  then  the  defendant  by  his  plea  alleges  that 
the  promise  was  a  special  promise  to  pay  another's  debt;  the 
Statute  of  Frauds  requires  that  such  a  promise,  and  likewise  the 
consideration  for  it,  should  be  in  writing ;  and  the  plea  states 
that  no  agreement  in  respect  of  this  promise,  nor  any  memo- 
randum thereof  stating  the  consideration,  was  in  writing  and 
signed  by  the  defendant.  If  the  plea  stopped  there  it  would 
give  a  sufficient  answer ;  but  it  goes  on  to  state  that  the  said 
supposed  promise  was  contained  in  a  memorandum  in  writing, 
which  it  then  sets  forth,  and  in  which  no  consideration  is 
[  *482  ]  mentioned.  It  is  said  that  the  pleadings  *do  not  shew  that  to 
be  the  only  promise ;  but  the  averment,  that  the  said  supposed 
promise  was  contained  in  a  memorandum  in  writing  which  was 
and  is  as  follows,  is  as  precise,  and  ties  down  the  parties  as  much, 
as  the  usual  mode  of  setting  out  a  libel,  or  pleading  a  deed. 
Then  the  plaintiff,  by  his  demurrer,  admits  that  the  agreement 
(1)  23  B.  E.  409  (4  B.  &  Aid.  695), 
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was  as  it  is  pleaded ;  and  as  that  agreement  is  identified  with      Clancy 
the  contract  in  the  declaration,  and  contains  no  statement  of  a      piooott. 
consideration,  the  plea  is  a  sufficient  answer  to  the  action. 

Williams,  J. : 

The  plea  here  is  like  that  in  Saunders  v.  Wakefield  (i),  with  the 
addition  that,  in  this  case,  the  plea  itself  sets  out  the  written 
memorandum.  If  the  plea  would  have  been  good  without  that 
addition,  as  was  held  in  Saunders  v.  Wakefield  (i),  I  cannot  see 
how  it  should  be  vitiated  by  the  memorandum  being  introduced. 
The  plaintiff,  by  his  demurrer,  admits  that  it  contains  the  precise 
terms  of  the  agreement  between  the  parties;  and  it  is  not 
disputed  that,  if  that  be  so,  the  case  falls  within  the  statute. 
The  defendant,  therefore,  is  entitled  to  judgment. 

Judgment  for  the  defendant. 


PEER  V.  HUMPHREY.  i835. 

Jan,  16. 
(2  Adol.  &  Ellis,  495—500;    S.  C.  4  N.  &  M.  430;   4  L.  J.  (N.  S.)  

K.  B.  100.)  [  495  ] 

Property  feloniously  taken  from  the  plaintiff  was  sold  by  the  felon 
to  the  defendant,  who  purchased  bond  fide^  but  not  in  market  overt. 
The  plaintiff  gave  notice  of  the  felony  to  the  defendant,  who  afterwards 
sold  the  property  in  market  overt ;  aiter  which  the  plaintiff  prosecuted 
the  felon  to  conviction:  Held,  that  the  plaintiff  might  recover  from 
the  defendant  the  value  of  the  property  in  trover. 

Tboyeb  for  three  oxen.  On  the  trial  before  Littledale,  J.,  at  the 
Northampton  Spring  Assizes,  1834,  a  verdict  was  found  for  the 
plaintiff,  subject  to  the  opinion  of  this  Court  on  the  following  case. 

On  the  24th  of  August,  1832,  three  oxen,  the  property  of  the 
plaintiff,  were  by  his  direction  delivered  to  Boundthwaite,  his 
servant,  to  drive  to  Northampton  market.  Boundthwaite,  instead 
of  taking  them  to  Northampton,  sold  them  to  the  defendant 
on  the  high  road,  but  not  in  market  overt,  the  same  day,  and 
absconded  with  the  money.  The  defendant  purchased  bond  fide. 
On  the  26th  of  August,  1832,  the  plaintiff  discovered  that  the 
cattle  were  in  the  defendant's  possession^  and  on  the  same  day 

(1)  23  E.  E.  409  (4  B.  &  Aid.  595). 
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Pbbr  he  gave  the  defendant  notice  that  they  belonged  to  him,  the 
HuMPHBBT.  plaintiff,  and  had  been  feloniously  stolen  from  him  by  Bound- 
thwaite,  as  above  mentioned.  He  at  the  same  time  demanded 
possession  of  the  cattle,  which  was  refused.  The  oxen  remained 
in  the  defendant's  possession  till  the  26th  of  November,  1882, 
when  he  sold  them  in  market  overt,  received  the  price,  and 
appropriated  it  to  his  own  use.  Boundthwaite  was  convicted 
[*496]  of  feloniously  stealing  the  cattle,  *on  the  prosecution  of  the 
plaintiff,  at  the  Northampton  Assizes  in  July,  1883,  and  received 
judgment  of  transtx>rtation  for  life. 

If  the  Court  should  be  of  opinion  that  the  plaintiff  was  entitled 
to  recover  the  value  of  the  oxen,  the  verdict  was  to  stand; 
otherwise  a  nonsuit  to  be  entered. 

N.  R.  Clarke,  for  the  plaintiff: 

The  oxen  were  not  purchased  in  market  overt.  This  is  not 
like  the  case  of  Horwood  v.  Smith  (i).  There  the  defendant  had 
actually  bought  the  sheep  in  market  overt,  and  sold  them  before 
the  conviction  of  the  thief.  The  purchaser  in  market  overt 
obtained  a  title  to  the  goods,  which  was  indefeasible,  unless  the 
provisions  of  stat.  21  Hen.  YHI.  c.  11  (2),  had  been  complied  with. 
In  that  case,  Buller,  J.  points  out  that  the  property  had  been 
altered  by  a  sale  in  market  overt  before  the  conviction  of  the  felon, 
and  that,  after  the  time  of  the  conviction  (upon  which  the  plaintiff's 
property  commenced  anew),  the  defendant  had  not  had  possession. 
But  a  sale  not  made  in  market  overt  does  not  alter  the  property ; 
otherwise  the  whole  law  as  to  market  overt  would  be  superfluous. 
In  Parker  v.  Patrick  (3)  it  was  held  that  the  owner  of  goods  which 
had  been  obtained  from  him  by  fraud  and  pawned,  could  not, 
after  he  had  convicted  the  pawner  of  the  fraud,  and  obtained  the 
possession  again,  detain  them  against  the  pawnee :  but,  in  that 
case,  the  Court  expressly  distinguished  between  fraud  and  felony. 

(1)  1  R.  E.  613  (2  T.  R.  750).  again  repealed  by  24  &  25  Vict.  c.  95 ; 

(2)  Repealed  by  stat.  7  &  8  and  substantially  re-enacted  by  the 
Geo.  rV.  c.  27,  s.  1.  The  stat.  7  &8  Larceny  Act,  1861  (24  &  25  Vict 
Qeo.  rV.  c.  29,  s.  57,  substituted  c.  96),  now  modified  by  the  Sale  of 
other  enactments  as  to  restitution,  Gbods  Act,  1893  (56  &  57  Vict  c.  71, 
and  extended  them  to  the  case  of  s.  24). — B.  C] 

goods  fraudulently  obtained.     [The  (3)  5  T.  B.  175. 

Act  of  7  &  8  Geo.  IV.  c.  29,  was 
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AmoSy  for  the  defendant :  Pebb 

No  argument  can  be  suggested  on  behalf  of  the  plaintiff,  which  Humphbkt. 
might  not  equally  have  been  urged  in  Horwood  v.  Smith  (i).  ^  *^^  ^ 
The  original  owner  of  the  goods,  and  the  present  defendant,  are 
equally  innocent;  therefore  the  maxim  applies,  in  aquali  jure 
potior  est  conditio  possidentis.  Indeed  the  owner  may  be  said  to 
be  the  person  who  has  misplaced  a  trust ;  whereas  no  blame 
could  attach  to  the  defendant  till  the  conviction  of  the  felon : 
before  which  time  he  had  parted  with  the  goods.  Lord  Kenyon's 
judgment  in  Horwood  v.  Smith  (2)  does  not  notice  the  fact  of  the 
sale  having  taken  place  in  market  overt ;  and  it  may,  therefore, 
be  assumed  that  his  decision  would  have  been  the  same,  whatever 
the  nature  of  the  sale  had  been. 

(Lord  Denman,  Gh.  J. :  The  expression  reported  in  that  judg- 
ment, that  "  during  the  interval  between  the  felony  and  the 
conviction,  the  property  remains  in  dubio,^'  seems  incorrect.  Is 
it  ever  in  duMo  ?) 

It  may  be  so  considered,  on  the  score  of  public  policy,  which 
requires  that  the  party  injured  should  prosecute.  In  Gimson  v. 
WoodfaU  (3)  it  was  held  that  an  owner  of  a  stolen  horse  could  not 
recover  against  the  party  who  had  bought  the  horse  of  the  thief,  if 
such  owner  had  reason  to  believe  that  the  seller  had  stolen  it,  and 
had  taken  no  steps  towards  prosecution.  In  1  Hale's  Pleas  of  the 
Grown,  c.  47,  p.  588,  it  is  said  that  there  are  three  methods  of  obtain- 
ing restitution ;  by  appeal  of  robbery  or  larceny,  by  the  statute  of 
21  Hen.  VIII.  c.  11,  and  by  common  law :  and  afterwards,  p.  546, 
*'  A.  steals  the  goods  of  B.  viz.  fifty  pounds  in  money,  A.  is  con- 
victed, and  hath  his  clergy  upon  the  prosecution  of  B.  B.  brings  a 
♦trover  and  conversion  for  this  fifty  pounds,  and  upon  not  guilty  C  *^^  1 
pleaded  this  special  matter  is  found,  and  adjudged  for  the  plaintiff, 
because  now  the  party  hath  prosecuted  the  law  against  him,  and 
no  mischief  to  the  common  wealth  ;  but  it  was  held,  that  if  a  man 
feloniously  steal  goods,  and  before  prosecution  by  indictment  the 
party  robbed  brings  trover,  it  lies  not,  for  so  felonies  should  be 

(1)  1  K.  B.  613  (2  T.  B.  750).  (3)  2  C.  &  P.  41. 

(2)  1  E.  B.  613  (2  T.  E.  755). 
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pgeb        healed."     In  the  case  of  an  appeal  of  felony,  if  any  goods  were 
Humphrey.   3iot  mentioned,  they  were  confiscated  to  the  King ;  Hawkins,  P.  C, 
book  2,  c.  28,  s.  57 ;  the  principle  of  this  was,  that  the  law  required 
public  justice  to  be  enforced  as  to  all  the  goods. 

(LoBD  Denman,  Gh.  J. :  The  reason  seems  also  to  be,  that  the 
law  presumed  the  appellant  to  have  no  title  to  the  goods  which 
he  did  not  claim.  The  King  might  take  them,  as  property 
without  an  owner.) 

Parker  v.  Patrick  (i)  is  in  favour  of  the  defendant :  a  person  has. 
as  much  power  to  pass  property  in  goods  which  he  has  obtained 
by  felony  as  in  goods  which  he  has  obtained  by  fraud. 

Lord  Denman,  Ch.  J. : 

.  In  Davis  v.  The  Bank  of  England  (2)  it  was  held  that  no  property 
in  stock  passed  by  a  transfer  made  under  a  forged  power  of 
attiorney;  and  that  the  original  owner,  though  he  had  not 
prosecuted,  was  entitled  to  recover  his  dividends  from  the  Bank. 
Here  the  plaintiff  has  actually  prosecuted  the  felon  to  conviction. 
It  is  quite  clear  that  no  property  ever  passed  to  the  defendant, 
or  from  the  plaintiff.  One  difficulty,  indeed,  arises  from  Lord 
Kenyon's  expression  in  Horwood  v.  SmWi  (3),  that  "  the  property 
remains  in  dubioJ'  I  think  that  either  the  expression  was  a 
hasty  one,  or  it  has  been  reported  by  mistake.  A  sale  in  market 
[  •i^^  ]  overt  clearly  *gives  a  prima  fade  title  to  the  purchaser.  Another 
di&culty  arises  from  the  case  of  Parker  v.  Patrick  (4).  There, 
indeed,  the  Court  distinguished  between  fraud  and  felony :  but 
in  the  argument  for  the  present  defendant  it  is  denied  that 
such  distinction  can  be  taken ;  if  so,  the  decision  in  that 
case  was  incorrect.  And  if  the  question  of  goods  fraudulently 
obtained  were  before  us,  I  cannot  help  thinking  that  the  case  of 
Parker  v.  Patrick  (5)  would  not  bear  examination.  The  Earl  of 
Bristol  V.  Wilsmore  (6)  seems  to  me  to  be  quite  inconsistent  with  it. 

(1)  5  T.  E.  175.  statute    21    Hen.  Vin.   c.    11.    It 

(2)  27  B.  E.  667  (2  Bing.  393).  would  seem,  therefore,  that  since  the 

(3)  1  E.  E.  613  (2  T.  E.  755).  statutes  7  &  8  Geo.  IV.  c.  27  and 

(4)  6  T.  E.  175.  c.  29  (see  p.  472,  n.  (2),  ante),  that 

(5)  The  distinction  taken  in  Parker  case  can  no  longer  be  an  authority. 
V.   PatHck   was   grounded    on    the  (6)  25  E.  E.  488  (1  B.  &  C.  514). 
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LiTTLEDALB,  J.  :  PkBR 

I  also  am  clearly  of  opinion  that  the  plaintiff  must  recover.  Humphbby. 
The  seller  had  no  power  to  sell :  the  prima  facie  right  is  therefore 
in  the  plaintiff.  But  the  law  is,  that  no  action  shall  be  brought, 
under  particular  circumstances,  until  the  owner  has  done  his 
duty  by  prosecuting  (i).  Even  that  has  been  done  here.  In 
Gimson  v.  Wood/all  (2)  the  property  must  have  been  changed  by 
a  sale  in  market  overt :  besides,  in  that  case,  the  party  robbed 
had  done  nothing  towards  bringing  the  thief  to  justice  ;  here  he 
has  actually  prosecuted  him  to  conviction. 

Williams,  J. : 

That  a  party  obtains  a  right  to  property  by  purchasing  it  in 
market  overt,  is  a  rule  as  old  as  the  law  itself.  The  property 
had  so  passed  in  Hortvood  v.  Smith  (3),  and  it  could  not  be  in  two 
parties  at  the  same  time.  It  had  been  parted  with  a  second 
•time  before  the  conviction  took  place,  which  conviction  was  the  [  *600  ] 
only  means  of  divesting  it.  Here  there  was  no  legal  sale  at  all ; 
the  property,  therefore,  was  still  in  the  plaintiff;  and  any 
argument  drawn  from  considerations  of  public  justice  is  met  by 
the  fact  that  the  prosecution  has  actually  taken  place. 

Judgment  for  the  plaintiff. 


GOSBELL  V.  AECHER.  isss. 

(2  Adol.  &  EUis,  500—513;  S.  C.  4  N.  &  M.  485  ;  4  L.  J.  (N.  S.)  K.  B.  78.)        -^^j^^- 

Lands  of  the  defendant  were  put  up  by  him  to  auction ;  one  condition  [  60^  ] 
of  the  sale  was,  that  the  purchaser  should  pay  a  deposit  and  half  the 
auction  duty.  The  plaintiff  purchased  and  paid  as  above.  He  signed 
a  written  memorandum  of  the  contract,  which  J.  N.,  the  auctioneer's 
clerk,  also  signed  as  follows:  "Witness  J.  N."  J.  N.  received  the 
above  sums  for  M.,  the  auctioneer,  and  signed  the  receipt  (being 
authorised  by  M.  to  do  so),  as  follows:  "For  Mr.  M.  —  J.  N." 
Money  was  afterwards  paid  over  by  the  auctioneer,  on  the  purchase, 
to  B.,  the  defendant's  attorney,  as  his  agent.  The  defendant  not  being 
able  to  make  out  his  title,  B.,  as  his  agent,  wrote  a  letter  to  the  plaintiff's 
attorney,  naming  the  plaintiff  and  defendant,  saying  that  he  could  not 
make  out  the  title  to  "this  property  as  freehold," advising  the  plaintiff 

(1)  This  dictum  is  corrected  in  Lee         (2)  2  C.  &  P.  41. 
v.  Baynes  (1856)  18  C.  B.  599,  per  (3)  1  E.  E.  613  (2  T.  R.  750). 

Crowdbb,  J.,  p.  602.— R.  C. 
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OosBELL  '^to  relinquish  his  purchase,"  and  referring  to  the  "charges"  to  be 

V*  made  by  the  plaintifTs  attorney : 

Held,  that  J.  N.  did  not  sign  the  memorandum  as  agent  to  defendant ; 
that  neither  his  agency  nor  the  contract  were  recognised  by  the  receipt 
of  the  money  or  B.'s  letter ;  that  here  was,  consequently,  no  proof  of 
a  contract  to  make  a  title  on  which  defendant  could  be  charged  under 
s.  4  of  the  Statute  of  Frauds ;  and,  therefore,  that,  although  plaintiff 
might  recover  the  deposit  (1)  and  moiety  of  auction  duty  as  money  had 
and  received,  he  could  not  recover  interest  thereon,  nor  his  expenses  of 
investigating  the  title. 

This  was  a  special  case,  in. substance  as  follows:  Assumpsit. 
The  plaintiff  declared  specially  on  the  conditions  of  a  sale  by 
auction  of  the  moiety  of  an  estate,  sold  by  Mills,  an  auctioneer, 
to  the  plaintiff;  and  claimed  to  recover  the  amount  of  the  deposit 
paid,  and  a  moiety  of  the  auction  duty,  with  interest,  and  the 
[  *60i  ]  expenses  of  investigating  a  title,  which  was  found  not  *to 
correspond  with  the  representation  in  the  proposals  of  sale.  The 
declaration  also  contained  counts  for  money  lent,  money  paid, 
and  money  had  and  received,  for  interest,  and  on  an  account 
stated.    Plea,  the  general  issue. 

On  the  trial  before  Denman,  Gh.  J.,  at  Guildhall,  in  February, 
1884,  a  verdict  was  found  for  the  plaintiff  for  85Z.  16s.  8d.  (being 
the  amount  of  the  deposit  and  a  moiety  of  the  auction  duty),  on 
the  count  for  money  had  and  received ;  and  for  the  defendant 
on  the  special  count,  subject  to  an  application  to  be  made  to 
increase  the  damages  as  after-mentioned. 

In  the  following  Easter  Term,  Sir  James  Scarlett  obtained  a 
rule  to  shew  cause  why  the  damages  should  not  be  increased  by 
adding  802.  lis.  2d.  for  the  plaintiff's  costs  of  investigating  the 
vendor's  title  and  endeavouring  to  get  the  purchase  completed, 
or  such  other  sum  as  the  Master  on  taxation  should  find  to  be 
due ;  and  62.  19$.  8d.  for  interest  on  the  sums  paid  as  deposit 
and  for  auction  duty ;  with  leave  to  the  parties  to  state  a  case 
for  the  opinion  of  the  Court. 

The  defendant  was  mortgagee  of  the  property.  The  printed 
particulars  and  conditions  of  sale  stated  that  the  property  was 
"to  be  sold   by  auction    by  Mr.   Mills,   by  direction  of  the 

(1)  Followed  on  this  point :  CoMon      questioned  in  Thomtis  v.  Brovm  (1876) 
V.  RoherU  (1862)  31  Beav.  613;    32      1  Q.  B.  D.  714.— F.  P. 
L.  J.  Ch.  105.    The  latter  case  was 
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mortgagee,  in  lots ;  "  that  descriptive  particulars  might  be  had  Gobbbll 
of  Messrs.  B.  and  M.  Browne,  solicitors,  at  the  Mart,  and  at  aboubb. 
Mr.  Mills's  office ;  and  that  the  sale  was  to  be  subject  to  the 
usual  conditions,  and  to  the  following:  viz.  '' That  the  highest 
bidder  shall  be  the  purchaser,  and  that  a  moiety  of  the  auction 
duty  is  to  be  paid  by  the  purchaser ;  that  every  purchaser  shall 
immediately  pay  down  a  deposit,  in  the  proportion  of  20Z.  for 
every  lOOZ.  of  his  purchase  *money,  into  the  hands  of  the  [  •602  ] 
auctioneer,  and  sign  an  agreement  for  payment  of  the  remainder 
to  the  vendors  on  or  before  the  29th  of  September  next,  at  which 
time  the  purchases  shall  be  completed,  and  the  respective  pur- 
chasers are  then  to  have  the  actual  possession  of  their  respective 
lots,  subject  to  the  respective  leases  mentioned  in  the  particulars 
hereto  annexed ;  that,  within  twenty-one  days  of  the  day  of  sale, 
the  vendors  shall,  at  their  own  expense,  prepare  and  deliver  an 
abstract  of  their  title  to  each  purchaser,  and  shall  deduce  a  good 
title  to  the  lots  sold,  but  no  purchaser  shall  be  entitled  to  call  for 
or  require  any  evidence  of  title  further  back  than  the  will  of  " 
&c.  (Certain  objections  were  also  precluded.)  The  said  par- 
ticulars and  conditions  were  indorsed  with  the  name  of  the 
auctioneer,  thus:  ''Mills,  auctioneer  and  estate  agent,  St. 
Mildred's  Court,  Poultry." 

The  plaintiff,  at  the  sale,  was  declared  the  purchaser  of  lot  2, 
described  in  the  particulars,  for  400Z. ;  and  he  paid,  at  different 
times,  the  deposit  of  20Z.  per  cent,  on  the  purchase  money,  and 
a  moiety  of  the  auction  duty ;  and  receipts  were  given  for  the 
same,  in  the  following  form : 

"80Z.' 

"Auction  Mart,  29th  of  August,  1832. 

"Eeceived  of  Mr.  Henry  Gosbell  eighty  pounds  in  part 

payment  of  deposit  and  one  half  duty,  on  property  purchased  by 

him  this  day,  as  per  agreement. 

"  For  Mr.  Mills.     Joseph  Newman." 

Joseph  Newman,  who  signed  the  receipts  for  Mills,  was  his 
managing  clerk,  and  had  due  authority  from  him  to  give  such 
receipts. 

The  plaintiff  also  signed  an  agreement,  which  was  Sprinted       [  *^o^  ] 
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GosBBLi.     and  written  on   the   back  of    the    aforesaid    particulars    and 
archkb.     conditions  of  sale,  and  of  which  the  following  is  a  copy : 

"  Auction  Mart,  29th  August,  1832. 
"  Lot  2.  I  hereby  acknowledge  that  I  have  this  day  become 
the  purchaser  of  the  property  mentioned  in  the  within  particular, 
at  the  sum  of  400Z.,  and  have  paid  into  the  hands  of  Mr.  John 
Mills  802.  as  a  deposit  and  in  part  payment  of  the  said  purchase 
money,  and  also  51.  16«.  8d.,  being  one  moiety  of  the  auction 
duty ;  and  I  do  hereby  agree  to  pay  the  vendors  the  remaining 
sum  of  320Z.  on  the  29th  of  September  next,  and  in  all  respects 
to  fulfil  on  my  part  the  within  conditions  of  sale. 

"  H.  GOSBELL. 

"Witness,  Joseph  Newman." 

Joseph  Newman,  who  witnessed  the  execution  of  this  agreement, 
was  the  auctioneer's  clerk  before  mentioned. 

The  defendant  was  the  person  by  whose  authority  the  property 
was  put  up  to  sale,  and  was  the  intended  vendor  thereof.  A  sum 
of  money  was  paid  by  the  auctioneer  to  Messrs.  Browne,  as  agents 
for  the  defendant,  and  as  part  of  the  deposit. 

After  the  auction,  the  following  letter  was  written  by  Messrs. 
Browne,  as  the  attorneys  for  the  vendor,  to  the  attorney  for  the 
plaintiff: 

"  Archer  and  others  v.  GosheU. 

"  Sib, — ^We  had  better  admit  that  we  cannot  make  out  our 
title  to  this  property  as  freehold,  so  as  to  render  it  marketable ; 
and  if,  therefore,  your  client  will  not  take  it  as  it  appears  on  the 
abstract,  the  better  way  will  be  for  him  to  relinquish  his  purchase, 
[  •604  ]  and  we  presume  *we  must  pay  your  charges,  which  we  trust  will 
not  be  much,  and  you  can  then  return  us  our  abstract. 

''  We  wish  for  your  client's  immediate  determination,  as  we 
mean  finally  to  settle  this  long-standing  affair. 

"  We  are,  &c., 
"  K.  and  M.  Beownb  (i). 
"  3rd  July,  1838." 

No  sufficient  title  has  ever  yet  been  made  to  the  plaintiff. 

(1)  In  the  course  of  the  argument  should  be  considered  as  the  letter  of 
it  was  agreed  by  couns^  that  this      the  defendant's  agent 
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The  plaintiff's  right  to  recover  the  sum  of  85L  16«.  8d.  on  the      Gosbbll 
count  for  money  had  and  received  was  not  disputed.  Abohbr. 

The  question  for  the  opinion  of  the  Court  was  stated  to  be, 
whether  the  plaintiff  was  or  was  not  entitled  to  recover  the  said 
sums  of  802.  ll^.  2d,  and  6{.  198.  8d.  mentioned  in  the  said  rule 
of  Court  of  Saturday  the  19th  of  April,  1834,  or  either  of  them, 
and  how  the  verdict  was  to  be  entered  between  the  parties  in 
respect  of  the  said  two  last-mentioned  sums. 

Sir  F.  PoUock,  Attorney-General,  for  the  plaintiff : 

The  plaintiff  is  entitled  to  the  deposit,  upon  the  authority  of 
Wilde  V.  Fort  (i) ;  and  no  doubt  can  now  be  entertained  that  he 
is  also  entitled  to  recover  the  expenses  and  the  interest,  if  there 
has  been  a  contract.  It  will  be  objected,  that  there  has  been  no 
signature  to  a  written  contract,  except  by  the  purchaser.  It  is  true 
that  if,  upon  a  sale  by  auction,  the  purchaser  signs,  and  the 
auctioneer's  clerk  also  signs,  and  nothing  more  *is  done,  there  [  *606  ] 
is  no  contract  upon  which  the  purchaser  can  recover ;  but  if  the 
vendor  ratify  the  signature  of  the  clerk,  this  is  as  binding  as  if 
the  auctioneer  or  the  vendor  himself  had  signed.  The  authorities 
on  this  point  are  collected  in  Sugden's  Vendor  and  Purchaser, 
ch.  3,  8.  2,  ii.  iii.  (2)«  In  Coles  v.  Trecothick  (3)  a  signature  as  a 
witness  by  a  duly  authorised  clerk  of  an  auctioneer  was  held  to 
be  sufficient:  therefore,  if  the  signature  of  the  clerk  in  the 
present  case  has  been  recognised  by  the  principal,  there  is  a 
signature  by  an  agent :  Maclean  v.  Dunn{4,),  Soames  v.  Spencer  (s). 
Here  the  vendor  is  admitted  to  have  received  the  money,  other- 
wise the  plaintiff  could  have  recovered  nothing,  and  such  receipt 
is  a  recognition. 

(Lord  Denman,  Ch.  J. :  It  is  said  in  Starkie  on  Evidence  (6), 
that  "  The  clerk  of  an  agent  has  not,  in  general,  authority  to 
sign  for  the  principal,  although  it  may  be  sufficient  in  particular 
cases  where  the  principal  has  assented." 

LiTTLEDALE,  J. :  Would  you  say  the  signature  as  a  witness  was 

(1)  13  E.  E.  616  (4  Taunt.  334).  (4)  29  R.  R.  714  (4  Bing.  722). 

(2)  VoL  i.  pp.  99,  103,  9th  ed.  (5)  24  R.  R.  631  (1  Dowl.  &  Ry.  32). 

(3)  7  R.  R.  167  (9  Ves.  234).  (6)  Vol.  ii.  p.  352,  2nd  ed. 


480  1885.     K.  B.     2  AD.  ife  EL.  505—506.  [r.r. 

GosBELL      enough,  if  it  appeared  that  the  clerk  had  merely  been  called  in 
AncBEn.      to  attest,  without  having  heard  any  thing  as  to  the  contract  ?) 

In  this  case,  the  clerk  must  have  been  cognisant  of  the  contents. 
But,  again,  the  letter  of  Messrs.  Browne  is  also  a  recognition  of 
the  contract.  It  is  suggested  that  the  plaintiff  shall  ''  relinquish 
his  purchase ;  "  the  fact  of  the  purchase  is  therefore  recognised, 
independently  of  the  clerk's  signature. 

Thesigerf  contra  : 

The  facts  in  Coles  v.  Trecothick  (i)  were  very  different  from 
[  *606  ]  those  in  the  present  case.  The  ^master  of  the  clerk  there  told 
the  principal  that  he  was  in  the  habit  of  allowing  the  clerk,  who 
signed,  to  transact  business  for  him,  and  the  principal  acquiesced 
in  his  so  doing.  As  to  the  ratification  here,  which  is  admitted 
to  be  necessary,  part  payment  is  insufficient  under  29  Gar.  II. 
c.  8,  s.  4 ;  under  s.  17  it  is  made  sufficient  by  express  words. 
Here,  too,  the  money  is  received,  not  by  the  principal,  but  by 
the  attorneys.  If  that  were  a  sufficient  recognition,  there  never 
could  be  any  difficulty  or  question  as  to  the  effect  of  the  clerk'a 
signature,  for  the  clerk  always  does  pay  over  the  deposit  to  the 
auctioneer.  Then,  as  to  the  letter  of  Messrs.  Browne,  a  party 
cannot,  under  the  Statute  of  Frauds,  pray  in  aid  parol  evidence 
to  explain  the  terms  of  a  written  contract,  although  parol 
evidence  may  be  given  to  shew  the  fact  of  a  particular  person 
having  authority.  In  Boydell  v.  Drummond  (2)  a  signature  of 
a  name  was  held  to  be  inapplicable  to  a  distinct  written  instru- 
ment, not  referred  to  in  the  paper  on  which  the  name  was 
signed ;  and  it  was  said  that  the  two  could  not  be  connected  by 
parol  evidence.  Now  here,  without  parol  evidence,  the  letter 
cannot  be  connected  with  the  property ;  and  it  is  impossible  to 
construe  this  letter  into  a  recognition  of  the  clerk's  authority  aa 
agent ;  it  is  the  letter  of  an  agent  only. 

(LiTTLBDALE,  J.:  Here  are  agents  of  two  sorts,  one  the 
attorney,  the  other  the  auctioneer's  clerk ;  the  plaintiff  proposes 
to  set  up  the  authority  of  one  agent  by  the  act  of  the  other.) 

(1)  7  E.  E.  167  (9  Yes.  234).  (2)  10  E.  E.  450  (11  East,  142). 
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Sir  F.  PoUocky  in  reply :  Gosbell 

The  argument,  that  the  receipt  of  money  by  the  auctioneer  is  abcubb. 
insufficient,  is  ^fallacious :  for,  according  to  that  doctrine,  a  [  *507  ] 
receipt  of  money  by  the  banker  of  the  principal  would  be 
insufficient.  The  payment  to  Messrs.  Browne  was  a  payment 
to  the  defendant;  the  case  states  that  it  was  paid  to  them  ''as 
agents  for  the  defendant."  In  Boy  dell  v.  Drummond  (i)  the 
signed  paper  referred  to  nothing ;  in  the  letter  of  Messrs.  Browne, 
both  parties  are  named;  it  speaks  of  ''this  property  as  free- 
hold," and  the  "  purchase  "  and  the  "  charges  "  of  the  plaintiff's 
attorney  are  referred  to.  There  is  no  objection,  in  a  case  like  the 
present,  to  connecting  two  written  documents  by  parol  evidence. 

Lord  Denman,  Ch.  J. : 

In  order  to  see  whether  the  plaintiff  be  entitled  to  recover  the 
sum  which  he  now  claims,  it  is  necessary  to  ascertain  whether 
he  can  resort  to  any  agreement  conformable  to  the  fourth  section 
of  the  Statute  of  Frauds.  The  words  of  that  section  are :  "  Unless 
the  agreement  upon  which  such  action  shall  be  brought,  or  some 
memorandum  or  note  thereof,  shall  be  in  writing,  and  signed  by 
the  party  to  be  charged  therewith,  or  some  other  person  there- 
unto by  him  lawfully  authorised."  It  is  quite  evident  that, 
here,  no  such  writing  was  signed  by  the  party,  or  any  person 
previously  authorised  by  him.  But  it  is  said  that  the  subsequent 
acts,  on  the  part  of  the  principal,  amount  to  a  recognition,  and 
ratify  the  agency.  Certainly  it  appears  from  Maclean  v.  Dunn  (2) 
that  a  subsequent  recognition  is  enough.  The  question  is,  whether 
there  be  here  such  a  recognition.  No  doubt  I  should  require  the 
most  decisive  authority  to  shew  that  such  a  signature  as  we  have 
here  could  be  binding,  except  in  the  *character  of  witness.  Lord  [  •508  ] 
Eldon  says  (3) :  "  Where  a  party,  or  principal,  or  person  to  be 
bound,  signs  as,  what  he  cannot  be,  a  witness,  he  cannot  be 
understood  to  sign  otherwise  than  as  principal."  But  I  think 
that  remark  open  to  much  observation.  A  witness  might  be 
drawn  into  transactions  which  he  did  not  contemplate,  and  of 
which  he  was  ignorant.     That  would  be  a  great  step  to  take; 

(1)  10  R.  B.  450  (11  East,  142).  (3)  In  (^ohs  v.  Trerothick,  7  R.  U. 

(2)  29  B:  E.  714  (4  Bing.  722).  167  (9  Ve8.-^251). 

R.R. — VOL.  XLI.  31 
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GosBELL  no  such  decision  has  been  actually  made ;  and,  if  it  had,  I  should 
ABCHEB.  pause,  unless  I  found  it  sanctioned  by  the  very  highest  authority, 
before  I  held  that  a  party  attesting  was  bound  by  the  instrument. 
Suppose,  however,  that  a  party  could  be  bound  by  a  signature  in 
the  character  of  a  witness,  is  there  here  any  proof  of  authority  ? 
With  respect  to  the  letter,  it  is  quite  possible  that  the  parties 
writing  it  were  totally  ignorant  of  the  particulars  of  the  contract. 
They  might  know  that  there  was  some  contract;  but,  if  that 
were  held  to  bind  as  a  recognition  of  all  the  particulars  of  the 
actual  contract,  it  would  be  letting  in  all  the  abuses  which  the 
statute  was  passed  to  prevent.  And  this  letter  is  no  ratification, 
but  an  abandonment, 

LiTTLEDALB,  J.  : 

I  am  of  the  same  opinion.  The  Attorney-General  asks  how 
the  deposit  could  be  recoverable,  if  there  were  no  contract? 
There  is  a  great  distinction  between  the  deposit  and  the 
expenses ;  the  deposit  gets  into  the  hands  of  the  defendant,  or 
his  agents,  and  the  party  receiving  it  does  not  apply  it  to  the 
purpose  for  which  it  was  paid.  That  is  money  had  and  received 
to  the  use  of  the  party  paying ;  and  the  agent,  when  he  disclaims 
the  application,  acknowledges  it  to  be  so  received,  and  is  bound 
[  *509  ]  to  return  it.  But,  in  order  *to  recover  the  expenses,  the  plaintiff 
must  shew  that  the  defendant  had  entered  ibto  a  valid  contract, 
undertaking  to  make  out  a  title.  It  is  proposed  to  prove  the 
agency,  in  the  first  place,  by  the  signature  of  the  clerk  to  the 
auctioneer.  He  gives  a  receipt  for  the  auctioneer;  the  case 
states  that  the  clerk  had  authority  to  give  receipts,  and  he  must 
be  so  authorised  in  the  natural  course  of  things.  There  is  a 
sufficient  signature  to  the  acknowledgment  of  August  29th,  so  far 
as  the  purchaser  is  concerned.  And  then  it  is  contended  that 
the  clerk,  by  signing  this,  though  only  as  a  witness,  supplies,  if 
he  can  be  shewn  to  be  an  agent,  the  signature  required  by  the 
Act.  I  do  not  find  this  laid  down  by  Lord  Eldon.  He  does 
indeed  say  (i),  "  Where  a  party,  or  principal,  or  person  to  be 
bound,  signs  as,  what  he  cannot  be,  a  witness,  he  cannot  be 
understood  to  sign  otherwise  than  as  principal."  But  see  what 
(1)  In  Coles  V.  Trecothick,  7  E.  E.  167  (9  Ves.  251). 
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the  signature  was  in  that  case:  "Witness  Evan  Phillips  for  Gosbbll 
Mr.  Smithy  agent  for  the  seller."  That  assumes  quite  a  different  abchbb. 
appearance  from  the  signature  in  the  present  case,  where 
Newman  simply  signs  as  witness.  Such  a  signature  does  not 
fall  within  Lord  Eldon's  rule.  Then  it  is  said  that  the  letter 
of  Messrs.  Browne  is  a  ratification.  What  does  it  ratify?  It 
cannot  ratify  Newman's  signature  as  agent  for  the  principal, 
for  he  did  not  sign  as  such  agent  at  all.  The  letter  of  Messrs. 
Browne,  inasmuch  as  it  refers  to  the  abstract,  although  requiring 
parol  evidence,  might  possibly  be  enough,  if  it  ratified  the  con- 
tract ;  but  it  is  not  a  ratification,  it  is  an  abandonment.  This 
does  not  prove  that  what  had  been  before  done  was  a  satisfaction 
of  the  requisites  of  the  Statute  of  Frauds. 

Williams,  J. :  [  6io  ] 

I  am  of  the  same  opinion.  The  question  is,  whether  this  was 
a  signature  by  an  agent  duly  authorised.  The  Attorney-General 
argues,  that  the  signature  by  the  clerk  as  witness  would  be 
sufficient,  on  the  supposition ,  that  he  was  cognisant  of  the 
contents.  It  does  not  appear  from  any  thing  on  the  face  of  the 
document,  that  he  had  such  knowledge;  and  to  let  in  parol 
proof  of  such  knowledge,  would  be  just  the  mischief  which  the 
statute  was  meant  to  obviate.  The  receipt  of  the  money  comes 
to  nothing ;  it  is  merely  the  ordinary  course  of  receiving  money 
at  a  sale.  Then  the  only  remaining  question  is,  as  to  Messrs. 
Browne's  letter,  but  I  cannot  infer  from  the  letter,  that,  up  to 
that  time,  every  preceding  step  required  by  the  Statute  of  Frauds 
had  been  complied  with  ?  It  appears  to  me  a  great  strain  to  say 
that  the  signature  by  another  person's  clerk  is  a  signature  by  an 
authorised  agent  of  the  defendant,  and  that  when  he  signs,  not 
as  agent,  but  as  witness.  Unless  there  be  something  to  shew 
that  he  is  termed  a  witness  merely  by  a  mistake,  it  cannot  be 
said  that  he  signed  as  agent. 
Bule,  as  follows : 

''  It  is  ordered,  that  a  verdict  be  entered  for  the 
plaintiff  on  the  count "  [not  counts]  ^^for  money 
had  and  received,  and  money  paid  ;  and  for  the 
defendant  on  all  the  other  counts.'' 

81—2 
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1836.  EEX  V.  The  INHABITANTS  of  FOLESHILL. 

Jdfim  24. 
(2  Adol.  &  Ellis,  593—699 ;  S.  C.  4  N.  &  M.  360 ;  4  L.  J.  (N.  S.)  M.  C.  63.) 

L  ^93  J  A  stratum  of  coal  lay  in  parislies  A.  and  B.,  and  was  worked  in  both, 

but  all  the  coal  was  brought  to  the  suiiace  by  a  shaft  in  A. :  Held,  that 
in  a  rate. upon  the  proprietor  for  a  ooal-niine,  engines,  and  machinery 
in  A.,  he  could  not  be  assessed  in  respect  of  the  coal  gotten  from  the 
part  of  the  stratum  in  B. 

On  appeal  against  a  poor-rate  for  the  parish  of  Foleshill  in  the 
county  of  the  city  of  Coventry,  by  which  George  Wheilden  was 
assessed  in  the  sum  of  5252.  for  a  coal-mine,  engines,  and 
machinery  in  his  occupation  in  that  parish,  the  Sessions  reduced 
his  rate  to  8202.,  subject  to  the  opinion  of  this  Court  on  the 
following  case : 

Mr.  Wheilden  is  the  owner  and  occupier  of  a  coal-mine, 
situate  partly  in  the  parish  of  Foleshill,  and  partly  in  the 
adjoining  parish  of  Exhall.  At  the  time  when  the  rate  was 
made,  he  was  getting  coal  partly  from  that  part  of  the  mine  the 
surface  of  which  is  in  Foleshill,  and  partly  from  that  of  which 
the  surface  is  in  Exhall.  The  pits,  engines,  and  all  the  fixed 
machinery  for  working  the  whole  of  the  mine,  and  by  which  the 
same  is  made  available,  are  in  Foleshill  alone,  in  which  parish 
all  the  coal  which  is  taken  from  the  whole  mine  is  brought  to 
the  surface  of  the  earth.  Wheilden  is  assessed  in  Exhall  at  2102. 
for  that  part  of  the  mine  of  which  the  surface  is  in  Exhall.  The 
Sessions  found  that,  if  the  parish  officers  of  Foleshill  were 
entitled  to  rate  Wheilden  in  that  parish  for  the  whole  profits 
of  his  mine,  5252.  was  a  proper  sum ;  but  that,  if  they  were  only 
entitled  to  rate  him  for  the  profit  derived  from  the  steam-engines 
and  other  machinery,  and  for  the  coal  gotten  from  that  part  of 
the  mine  the  surface  of  which  is  in  Foleshill,  the  assessment 
ought  to  be  reduced  to  3202. 
£  594  ]  The  question  for  this  Court  was,  on  which  of  the  two  principles 

the  rate  was  to  be  made. 

Hill  and  Waddington,  in  support  of  the  order  of  Sessions : 

The  proprietor  must  be  rated  for  his  coals  in  the  parish  where 
they  are  naturally  found.  This  is  the  plain  meaning  of  the 
statute  43  Eliz.  c.  2,  s.  1,  which  directs  the  overseers  of  every 
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parish  to  tax  every  occupier  of  coal-mines  in  the  said  parish.         Bex 

The  mine,  in  this  case,  is  partly  worked  in  Exhall :  how,  then,  the  Inhabi. 

can  it  be  said  that  the  proprietor  is  not  the  occupier  of  a  mine  in    fq^b^hi^^ 

Exhall?  and  why  is  the  rate  to  be  laid,  not  where  the  coal  is 

worked,  but  where  it  is  brought  to  the  pit's  mouth  ?  If  this  were 

so,  it  would  be  in  the  choice  of  a  person  occupying  mines  in 

several  parishes  to  determine  in  which  parish  he  should  be  rated 

for  the  whole  of  that  property.     The  land  used  in  a  parish  ought 

to  contribute  to  its  burdens :  and  there  is  more  reason  for  rating 

mines  in  the  parish  where  they  lie,  than  other  property,  because 

the  working  exhausts  and  takes  away  the  value  of  the  land.    A 

principle  something  like  that  contended  for  on  the  other  side 

was  adopted  when  canals  were  rated  at  the  termini ;  but  the  rule 

now  prevailing  is  a  different  and  more  reasonable  one.    This 

case  bears  a  strong  analogy  to  Rex  v.  The  Corporation  of  Bath  (i), 

where  the  corporation  had  reservoirs  in  a  parish  without  the 

city,  for  collecting  water  from  certain  springs,  which  water  they 

distributed  by  aqueducts  and  underground  pipes  through  that 

parish,  and  into  others  within  the  city.     It  was  contended, 

there,  that  the  corporation  were  rateable  in  that  parish  where 

*the  reservoirs  lay,  for  the  whole  profits  of  the  water ;  but  the       [  *S95  ] 

Court  held  otherwise,  deciding,  however,  that  the  corporation 

were  rateable  there  for  the  reservoirs  within  that  parish.    Lord 

EiiLENBOROuoH  says,  in  his  judgment,  **  It  should  seem  to  follow 

as  a  consequence  from  what  has  been  said  already,  that  if  the 

corporation  of  Bath  be  occupiers  of  any  local  visible  property, 

producing  profit   in   any  other  parish,  and  falling  by  reason- 

abliB  construction  within  the  same  description  of  property  as  the    . 

reservoirs    already  mentioned,   they  should   be  liable  in  like 

manner  to  be  rated  for  it,  pro  tantOy  in   such  other  parish." 

That  applies   to   the  present  case.     The  principle  recognised 

in  Rex  v.  The  Corporation  of  Bath  (i)  has  been  acted  upon  in 

Rex  V.  The  Brighton  Gas  Light  Company  (2)  and  many  similar 

casos. 

(Williams,  J. :  The  rating  of  tubes  and  pipes,  as  a  subject 
of  profitable  occupation  in  a  parish,   though  they  conveyed 

(1)  13  R.  R.  333  (14  East,  609).  (2)  29  R.  R.  290  (5  B.  &  C.  466). 
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Bex        the  water  to  a  different  parish,  is  as  strong  a  case  as  can 
The  Inhabi-  ^^^  *^-) 

TANT8  OF 

F0LE8HILL.  g^^  F 'Pollock,  Attomey-Gcneral,  AfnoSy  and  H.  R.  Reynolds, 

contra : 

The  cases  of  canals  and  water-pipes  are  not  applicable  here. 
In  those  there  was  an  actual  occupation  of  land  which  the 
parish  officers  were  entitled  to  consider  as  worth  a  rent,  whether 
occupied  more  or  less  profitably  in  the  particular  parish.    But 
here,  by  the  reduction  of  the  rate  in  Foleshill,  it  is.  assumed  that 
something  may  be  rated  as  a  coal-mine  in  Exhall,  which  is  not, 
in  fact,  a  coal-mine  there.'    The  rate,  as  it  now  stands,  is  for  the 
coal  obtained  in  Foleshill  only,  and  for  the  profit  of  the  steam- 
[  *596  ]      engines  and  ^other  machinery  there.    But  the  principle  adopted 
is  a  mistaken  one  as  to  all  the  matters  rated.    The  word  ^'mine" 
is  used  in  two  senses :  popularly,  it  signifies  the  place  where  the 
strata  are,  though  unworked ;  legally,  that  only  is  a  mine  which 
is  in  a  course  of  being  worked.    If  the  stratum  is  in  one  parish, 
and  the  access  to  it  in  another,  the  coal-mine  is  where  the  access 
is  obtained :  in  the  other  parish  it  is  merely  a  coal-field.    When 
the  coal  is  brought  to  light,  and  becomes  available  to  the  uses 
of  man,  then,  and  not  sooner,  is  it  a  source  of  wealth  capable 
of  being  rated.    It  does  not  become  so  merely  by  being  separated 
from  the  earth,  or  by  being  placed  on  the  trams  under  ground,  to 
be  brought  to  the  shaft.    In  this  respect  it  is  like  a  mineral 
spring,  which  is  rated  where  it  first  rises  from  the  earth,  and  no 
inquiry  made  as  to  the  channels  it  may  have  flowed  through. 
Suppose  a  coal-mine  in  a  parish  adjoining  the  sea  extends  into 
strata  lying  under  the  sea ;  can  it  be  said  that  the  produce  of 
those  strata  should  be  exempt  from  rate?    It  is  the  approach 
that  gives  the  mine  its  character  and  its  value ;  the  coal  would 
be  useless  but  for  the  shaft :  and,  further,  where  coal  is  brought 
to  the  surface,  the  shaft  and  works  in  that  place  acquire  an 
increased  value,  in  proportion  to  that  of  the  coal  brought  up;  as, 
in  Rex  v.  Miller  (i),  it  was  held,  that  the  profits  of  the  mineral 
spring  were  to  be  considered  as  part  of  the  produce  of  the  land, 
which,  therefore,  was  subject  to  a  higher  rate,  as  land,  in 

(1)  2  Cowp.  619. 
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proportion  to  those  profits.    The  value  of  the  works  in  Foleshilli         Rex 

therefore,  is  to  be  reckoned  by  that  of  the  coal  brought  up  there,  ths  Inuabi* 

whether  gotten  in  *Poleshill  or  in  Exhall;  the  shaft  must  be    Y^tmUh. 

rated  in  respect  of  the  convexiience  it  affords  for  raising  all  the       [  *697  ] 

coal.    In  1  Nolan's  Poor  Laws,  p.  151,  4th  ed.,  it  is  said  that 

the  mine  itself  may  be  considered  as  the  capital,  and  the  coals  at 

the  pit's  mouth  as  its  return.    It  might  have  happened,  in  this 

case,  that  the  i^pellant  had  been  owner  of  the  mine  in  Foleshill 

only,  and  had  had  a  mere  licence  to  work  the  coal  in  Exhall 

(and  Doe  d.  Hanley  v.  Wood  (i)  shews  that  such  a  Uberty  may  be 

granted  without  a  demise) ;  then  the  appellant  would  not  have 

been  an  occupier  in  Exhall,  and,  if  so,  he  would  clearly  not  have 

been  rateable  anywhere  for  the  coal  gotten  in  that  parish,  unless 

he  could  be  rated  for  the  shaft  in  Foleshill  in  respect  of  the  con- 

venience  it  afforded  him  for  bringing  up  that  coal.    By  the 

argument  on  the  other  side,  a  great  difficulty  would  be  thrown 

on  parish  officers ;  they  may  know  the  parishes  through  which  a 

canal  is  dug,  or  pipes  are  laid,  but  they  cannot  trace  a  coal-mine 

through  different  parishes,  so  as  to  say  that  any  ascertained 

portion  of  coal  is  obtained  in  one  parish  or  in  another ;  and,  even 

supposing  this  practicable  now,  the  possibility  of  it  could  not 

have  been  contemplated  when  the  statute  of  Elizabeth  was  passed. 

Lord  Denman,  Gh.  J. : 

I  am  clearly  of  opinion  that  this  was  a  coal-mine  in  Exhall, 
where  a  part  of  the  coal  lay.  It  is  too  great  a  refinement  to  say 
there  was  no  mine  there  because  all  the  works  for  raising  the 
coal  were  not  within  that  parish.  According  to  that  argument, 
if  a  coal-mine  extended  into  twenty  parishes,  and  all  the  coal 
was  brought  to  the  surface  in  one,  the  proprietor  must  *be  t  *W8  ] 
rated  in  that  only.  The  difficulty  of  ascertaining  what  is  raised 
in  each  parish  may  be  great,  but  here  the  Sessions  have 
ascertained  it. 

Littledale,  J. : 

It  is  contended  that  there  can  be  no  coal-mine  in  a  parish 
unless  the  apparatus  for  raising  the  coal  be  there.    But  that  the 

(1)  21  R.  R.  469  (2  B.  &  Aid.  724). 
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Rex  law  does  not  consider  this  necessary  to  constitute  a  mine,  is 
tbe  iNHABi-  clear  from  the  language  of  Lord  Coke:  "If  a  man  hath  mines 
F(^8HiLL.  ^^^  within  his  land,  and  leases  his  land,  and  all  mines  therein, 
there  the  lessee  may  dig  for  them/'  &c.  (i).  So  that,  in  legal 
understanding,  there  is  a  coal-mine  where  there  are  coals 
capable  of  being  gotten ;  and  the  moment  the  coal  is  severed,  it 
is  gotten.  There  may  be  no  machinery  at  the  place  where  it  is 
severed ;  but  if  men  are  sent  in  for  the  purpose,  it  is  the  same 
thing.  The  case  of  a  spring  is  very  different:  it  cannot  be 
ascertained  where  that  originates,  or  through  what  parishes  it 
may  pass ;  but  a  vein  of  coal,  when  particular  circumstances 
are  known  respecting  it,  may  now  be  traced  without  diflSculty, 
though  this  may  not  have  been  so  in  the  reign  of  Elizabeth. 
The  case  of  the  Corporation  of  Bath  (2)  was  very  much  like  this: 
but  the  present  case  is  stronger  than  those  in  which  companies 
have  been  held  rateable  for  pipes  laid  in  the  ground  to  convey 
an  artificial  rill  of  water:  here  the  subject  of  the  rate  is  coal 
naturally  existing  at  the  place  where  the  rate  is  imposed.  As  to 
the  pits  and  shafts,  they  are  rated  in  the  one  parish  in  which 
they  are  available  for  raising  coal ;  if  another  shaft  became 
[  ♦699  ]  necessary  for  raising  *the  coal  in  the  other  parish,  it  would  be 
the  subject  of  a  rate  there. 

Williams,  J. : 

Without  violating  the  ordinary  sense  of  words,  the  appellant 
may  be  considered  as  occupier  of  a  coal-mine  in  both  the 
parishes.  It  has  been  said,  that  no  value  has  been  ascribed 
to  the  shaft  and  machinery,  in  respect  of  the  benefit  derived, 
through  them,  from  the  coal  situate  in  Exhall;  but  they  are 
rated,  and,  if  the  principle  of  the  rate  is  not  wrong,  I  do  not  see 
how  we  can  say  that  they  are  rated  erroneously. 

Order  of  Sessions  confirmed. 

(1)  Sau7idera*8    case,   6    Co.  Rep.      Co.  Litt.  54  b. 
12  a ;  and  see,  to  the  same  effect,  (2)  13  B.  B.  333  (14  East,  609). 
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(2  Adol.  &  EUifl,  623—628 ;  S.  C.  4  N.  &  M.  462 ;  4  L.  J.  (N.  S.)  K.  B.  84.)        ''^'• 

To  an  avowry  for  rent,  the  plaintifE  pleaded  in  bar,  as  to  lOL,  part  of  t  ^^^  J 
the  rent,  that  he  made  his  promissory  note  for  the  amount  payable 
to  the  defendant  at  two  months,  which  had  not  expired  at  the  time 
when  &c.,  and  delivered  it  to  the  defendant;  that  he  received  the  note 
for  and  on  account  of  the  said  sum ;  and  that  he  at  the  time  when  &c. 
hold  the  note  for  that  sum : 

Held,  that  the  plea  was  no  answer  as  to  the  10^ 

A  promissory  note  given  and  received  for  rent  does  not  exting^uish 
the  claim  for  rent,  which  is  a  debt  of  a  higher  degree  than  that 
arising  upon  the  note.  Nor  does  the  receipt  of  the  note  of  itself 
suspend  the  right  of  distraining. 

If  the  giving  of  the  note  be  pleaded  in  bar  to  an  avowrj-,  it  must  be 
shewn  that  the  note  was  accepted  in  satisfaction ;  or  that,  by  special 
agreement  or  from  other  circumstances  pleaded,  it  suspended  the  right 
of  distress. 

Keplevin.  Avowry,  for  111.  5«.,  one  quarter's  rent  of  a 
dwelling-house  held  by  the  plaintiff  as  tenant  to  the  defendant, 
by  virtue  of  a  demise  thereof  to  the  plaintiff  theretofore  made 
at  a  certain  yearly  rent,  &c.  Pleas,  (July,  1834) :  First,  that  the 
plaintiff  did  not  hold  the  premises  of  the  defendant  under  the 
supposed  demise.  Second  plea,  as  to  102. 10s.,  parcel  of  the  sum 
alleged  to  be  due  for  rent,  "  that  before  the  said  time  when  &c., 
viz.,  on  the  7th  of  April  in  the  year  1832,  the  plaintiff  made  his 
certain  promissory  note  in  writing,  and  thereby  promised  to  pay 
the  defendant,  or  order,  at  a  certain  time,  which  had  not  elapsed 
at  the  said  time  when  &c.,  viz.,  two  months  after  the  date  thereof, 
a  certain  sum,  viz.,  the  said  sum  of  101.  10s.,  parcel,  &c. ;  and 
that  the  plaintiff  then  delivered  the  said  note  to  the  defendant, 
and  the  defendant  then  received  the  said  note  of  the  plaintiff,  ior 
and  on  account  of  the  said  sum  of  lOZ.  10«.,  parcel,  &c.  And 
that  the  defendant,  at  the  said  time  when  &c.,  held  the  said  note 
for  the  said  sum  *of  101.  10«.,  parcel  &c.  Verification.  Third  [  •624  ] 
plea,  as  to  the  residue  of  the  supposed  rent,  that  no  part  thereof 
was  due  from  the  plaintiff  to  the  defendant  in  manner  &c.  Issues 
were  joined  on  the  first  and  third  pleas ;  to  the  second  plea  there 
was  a  general  demurrer.     Joinder  in  demurrer. 

(1)  Cited  and  explained  in  judg-      in  Palmer  v.  Bramley,  '96,  2  Q.  B. 
mentsof  KAYand  A.  L.  Smith,  L-JJ.      405 ;  65  L.  J.  a  B.42,  C.  A.— R.  C. 
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Davis  R,  V.  Richards^  in  support  of  the  demurrer : 

Qydk.  The  giving  of  the  note  could  not  extinguish  the  claim  for  rent 

that  being  a  debt  of  a  higher  nature :  and,  if  it  is  to  be  contended 
that  the  note  was  received  in  satisfaction,  the  answer  is  that  the 
plaintiff  has  not  so  pleaded.  In  two  cases  mentioned  in  BuUer's 
Nisi  Prius,  Harris  v.  Shipway  (i),  and  Ewer  v.  Lady  CUfton  (i),  it 
was  held  that  a  note  given  for  rent  did  not  prevent  the  landlord 
from  distraining  for  the  same  rent,  ''  for  it  is  no  alteration  of  the 
debt  till  payment."  Acceptance  of  a  note  for  balance  of  interest 
on  a  bond  is  no  waiver  of  the  specialty  security :  Curtis  y.Rush  (2). 

Knowles,  contra  : 

The  cases  cited  from  Buller's  Nisi  Prius  are  distinguishable 
from  this.  It  does  not  appear  there  that  the  notes  had  not  been 
dishonoured  when  the  action  was  brought ;  and  this  supposition 
is  favoured  by  the  words  "  for  it  is  no  alteration  of  the  debt  till 
payment,"  and  by  the  manner  in  which  the  next  placitum  is 
introduced  (i).  If  they  were  dishonoured,  no  doubt  the  right  of 
distraining  revived.  In  Kearslake  v.  Morgan  (3)  a  plea  that  the 
defendant,  for  and  on  account  of  a  parcel  of  the  sum  claimed, 
indorsed  a  note  to  the  plaintiffs,  and  delivered  it  so  indorsed  to 
[  *625  1  them,  and  ^they  accepted  it  for  and  on  account  of  the  said  sum, 
was  considered  sufficient  by  the  Court,  though  it  did  not  state 
that  the  note  was  received  in  satisfaction. 

(CoLBRiDOB,  J.  referred  to  Richardson  v.  Rickman  (4),  cited  in 
Kearslake  v.  Morgan  (5).) 

It  is  true  that  in  that  case  the  bill  appeared  to  have  passed  into 
the  hands  of  a  third  person ;  and  it  was  urged  in  Kearslake  v. 
Morgan  (5)  that  the  note  there  might  in  like  manner  have  been 
negotiated,  whereas  here  it  is  said  that  the  defendant  held  the 
note  at  the  time  of  the  distress;  but  at  all  events  it  was  an 
instrument  which  he  might  at  any  time  have  negotiated;  the 
delivery  of  it  to  him  was  equivalent  to  a  payment. 

(1)  BuU.  N.  P.  182  a,  7th  ed.  (4)  5  T.  R.  517. 

(2)  2  V.  &  B.  416.  (5)  5  T.  E.  614. 

(3)  5  T.  R.  513. 
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(LoBD  Denmak,  Ch.  J,:  It  might  be  taken  as  an  addi-  Davib 
tional  security,  in  case  the  goods,  if  distrained,  should  prove  gydk. 
insufficient.) 

If  the  giving  of  the  note  could  not  avail  as  a  payment  or  satis- 
faction, at  least  the  defendant's  receipt  of  it  operated  as  an 
agreement  to  suspend  the  right  of  distress  till  the  note  should 
be  dishonoured.  That  there  may  be  such  a  suspension  appears 
to  be  admitted  by  Lord  Ellbnborouoh  in  Skerry  v.  Preston  (l). 

(Lord  Dbnman,  Ch.  J. :  The  taking  of  a  note,  or  other  transac- 
tion of  that  kind,  may  be  evidence  of  an  agreement  to  suspend 
the  right.  But  here  we  cannot  know  from  the  plea  what  may 
have  passed  upon  this  subject.) 

B.  V.  Richards,  in  reply : 

In  the  case  of  a  simple  contract  debt,  the  taking  of  a  note 
would  suspend  the  right  to  sue  (2).  But  such  a  security  has 
never  been  pleaded  as  suspending  a  claim  of  rent,  which  ranks 
at  least  with  a  specialty  debt.  It  is  said,  1  Boll.  Abr.  Debt 
(Extinguishment),  *(A.)  pi.  2,  p.  605, 1. 1,  that  rent  due  on  lease  [  '626  ] 
for  years  is  not  extinguished  by  accepting  a  bond,  '^  for  that  the 
rent  is  higher,  being  real."  Nor  is  the  note  pleaded  here  as 
taken  in  suspension.  The  plaintiff,  however,  to  avail  himself 
of  the  note,  should  have  been  able  to  plead  that  it  was  received 
in  satisfaction,  or  the  amount  in  fact  paid.  Nothing  to  this 
effect  appears.  It  is  not  even  shewn  whether  the  rent  was  due 
or  not  when  the  security  was  given.  And  the  note  is  stated  to 
have  been  in  the  defendant's  hands  at  the  time  of  the  distress. 

Lobd  Denman,  Ch.  J. : 

I  am  of  opinion  that  the  plea  is  insufficient.  It  is  laid  down 
in  Gage  v.  Acton  (3)  that  rent  (whether  the  demise  be  by  parol  or 
deed)  is  a  debt  of  equal  degree  with  a  debt  by  specialty.  If  so, 
a  promissory  note  constitutes  a  debt  of  an  inferior  degree,  and 

(1)  23  E.  E.  747  (2  Cliitty,  245).  (3)  1  Salk.  326;   1  Comyns's  Eep. 

(2)  Simon  V.  Lloyd,  2  Or.  M.  &  E.      67. 
187. 
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• 

Davis  cannot  extinguish  a  claim  of  rent.  Nor  can  it  operate  in  suspen- 
Gyde.  sion  of  such  claim ;  or  if  it  coald,  it  should  have  been  pleaded 
accordingly.  Kearslake  v.  Morgan  (i)  is  not  applicable.  More 
took  place  there  than  the  mere  giving  of  a  note ;  the  security 
of  a  third  party  was  given :  here  the  whole  transaction  is  between 
the  plaintiff  and  defendant.  Supposing  even  that  the  defendant's- 
claim  in  this  case  were  a  mere  ordinary  debt,  the  plea  would  be 
insufficient,  as  it  makes  no  averment  that  the  note  was  received 
by  way  of  satisfaction,  or  upon  an  agreement  with  the  landlord 
that  it  should  suspend  his  claim  of  rent. 

LiTTLEDALE,  J.  : 

I  am  of  the  same  opinion.  That  a  demand  for  rent  ranks  with 
[  ♦627  ]  a  specialty  debt,  appears  *from  Gage  v.  Acton  (2),  and  1  Com.  Dig. 
Administration,  (C.  2)  p.  840,  where  it  is  said  that  an  executor 
may  pay  amends  for  a  covenant  broken,  before  a  bond,  for  they 
are  in  equal  degree :  "or,  rent  due  upon  a  lease  for  years ; "  and 
that  ''tho'  it  be  a  lease  by  parol.''  That  being  so,  can  the  taking 
of  a  promissory  note  by  the  lessor  (which  forms  only  a  simple 
contract  debt)  be  given  in  evidence  or  pleaded  in  bar  in  such  an 
action  as  this  ?  In  Com.  Dig.  Pleader,  2  W.  46,  it  is  said  that 
"  to  debt  upon  a  contract,  the  defendant  may  plead  a  bond  given 
for  the  same  debt,"  but  it  is  added  that  he  cannot  plead  ''an 
agreement  to  accept  a  bond  of  the  executor  or  administrator,  and 
a  bond  given  accordingly,  to  debt  upon  a  bond  by  the  testator  :  " 
**nor  an  agreement  by  parol  to  give  a  longer  day  of  payment,"  to 
which  last  point  Cro.  Eliz.  697  (3)  is  cited,  where  the  Court  said,. 
''  an  agreement  by  parol  cannot  dispense  with  an  obligation."^ 
And  in  Mease  v.  Mease  (4)  it  was  held  that  a  parol  agreement 
would  not  be  admissible  in  evidence  against  a  bond.  All  these 
authorities  shew  that,  if  there  be  a  claim  on  specialty,  or  a  claim 
of  rent,  which  is  on  the  same  footing,  a  parol  agreement  cannot 
be  pleaded  or  given  in  evidence  to  get  rid  of  it. 

Williams,  J. : 

It  is  not  pleaded  that  this  note  was  received  in  satisfaction  ; 

(1)  5  T.  E.  513.  (3)  Eayfwd  v.  Andrews. 

(2)  lSalk.326;  IComyns'sRep.e?.  (4)  1  Oowp.  47. 
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And,  for  the  reasons  already  given,  the  receipt  of  it  could  not        Davis 
of  itself  extinguish  the  claim  of  rent.     Then  did  the  taking        gtde. 
of  the  note  suspend  the  right  of  distress  till  it  should  be  due 
or  dishonoured  ?    Nothing  is  disclosed  by  the  plea  to  raise  that 
•defence.    It  ought  to  have  been  expressly  *shewn  that,  either      [  •628  ] 
by  agreement  between  the  parties  or  from  some  other  cause, 
the  note  had  such  an  operation.    I  therefore  think  that  the  plea 
is  no  answer. 

Coleridge,  J. : 

I  am  of  the  same  opinion.  It  is  not  insisted  that  the  taking 
of  this  note  operated  as  a  payment,  or  an  extinguishment  of 
the  claim  for  rent,  but  it  is  said  that  the  right  of  distress  was 
suspended.  The  Court,  however,  cannot  give  effect  to  this 
defence,  as  the  plea  is  framed,  unless  they  treat  it  as  a  neces- 
sary legal  consequence,  that  the  receipt  of  this  note  took  away 
the  power  of  distraining  until  the  note  should  be  due.  But  that 
is  not  the  necessary  consequence.  If  there  was  any  thing  that 
could  give  the  transaction  such  an  effect,  it  should  have  been 

specially  pleaded.  ^   ^  ^      ,     ,  ^    , 

Judgment  for  the  defendant. 


ATKINSON   V.  HAWDON.  i885. 

Jan.  27. 
(2  Adol.  &  EIUs,  628—631 ;  S.  C.  4  N.  &  M.  409  ;  4  L.  J.  (N.  S.)  K.  B.  85.) 


If  drawer  sues  acceptor  upon  the  bill,  and  fails  in  consequence  of 
haying  altered  the  bill  in  a  material  part,  he  may  still  recover  upon 
counts  on  the  original  consideration. 


[628] 


Assumpsit  by  drawer  against  acceptor  of  a  bill  of  exchange 
stated  to  have  been  made  on  the  28th  of  December,  1833,  for 
19Z.,  payable  to  plaintiff  two  months  after  date.  Counts  for 
goods  sold  and  delivered,  and  on  an  account  stated.  First  plea, 
to  the  first  count,  that  the  defendant  did  accept  the  said  supposed 
bill  of  exchange,  but  that  the  same,  when  he  accepted  it,  was 
dated  on  a  certain  day  other  than  the  day  in  that  behalf  in  the 
declaration  mentioned,  viz.  the  30th  of  December,  1833 ;  and 
that  the  plaintiff,  after  the  defendant  accepted  the  said  bill, 
and  after  the  same  had  been  issued  and  complete,  viz.  on  &c., 
without  the  privity  *or  assent  of  the  defendant  in  that  behalf,       [  *<*2ii  ] 


494  1885.    K.  B.    2  AD.  &  EL.  629—680.  [r.r, 

Atkinson  and  without  the  said  bill  being  restamped,  altered  the  said  bill 
Hawdon.  i^  ^  material  part,  viz.  by  altering  the  day  of  the  date  thereof 
from  the  said  80th,  &c.,  to  the  28th  jiay  of  December,  1838  (i) ; 
verification.  Second  plea :  as  to  the  alleged  cause  of  action  in 
respect  of  goods,  that  after  the  making  of  the  promise  in  respect 
of  that  cause  of  action,  and  before  the  commencement  of  this 
suit,  viz.  December  80th,  1888,  an  account  was  stated  between 
the  plaintiff  and  defendant  of  and  concerning  the  last-mentioned 
cause  of  action ;  and  upon  that  occasion  the  defendant  was  found 
indebted  to  the  plaintiff  in  the  sum  of  19Z.,  for  which  sum  the 
plaintiff  on  the  last-mentioned  day  made  his  bill  of  exchange, 
payable  to  the  plaintiff  or  order  two  months  after  date,  and 
directed  to  the  defendant,  who  accepted  the  same  for  and  on 
account  of  the  said  191.  so  due  and  owing  from  him  to  the 
plaintiff;  verification.  Third  plea,  as  to  the  account  stated, 
non  assumpsit. 

Beplication,  as  to  the  second  plea,  that  although  true  it  is 
that  the  defendant  was  found  to  be  in  arrear  and  indebted  to  the 
plaintiff  in  the  sum  of  19L,  and  that  the  plaintiff  did  make  and 
the  defendant  did  accept  the  bill  of  exchange  in  the  second  plea 
mentioned  on  account  of  that  sum  in  manner  and  form,  &c., 
nevertheless  the  plaintiff  saith  that  before  the  commencement 
of  this  suit  the  said  bill  of  exchange  in  the  said  second  plea 
mentioned  became  due,  and  the  defendant  did  not  then  or  at 
any  other  time  before  or  since  the  said  bill  became  due,  and 
before  the  commencement  of  this  suit,  pay  the  said  sum  of 
[  •630  ]  money  in  the  said  bill  of  exchange  mentioned,  *or  any  part 
thereof;  verification.  As  to  the  rest  of  the  declaration,  nolle 
prosequi. 

Bejoinder.  That  after  the  defendant  had  accepted  the  said 
bill  in  the  said  second  plea  mentioned,  and  after  the  same  had 
been  issued  and  complete,  viz.  on  the  80th  of  December,  1888,  he 
the  plaintiff,  without  the  privity  or  assent  of  the  defendant  in 
that  behalf,  and  without  the  said  bill  being  restamped,  altered 
the  said  bill  in  a  material  part,  viz.  by  altering  the  day  of  the 
date  thereof  to  the  28th  of  December,  1888;  verification.  General 
demurrer  and  joinder, 

(1)  See  Cock  v.  Coxwell,  2  Cr.  M.  &  E.  291. 
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Bushy y  in  support  of  the  demurrer :  Atkinson 

V, 

The  rejoinder  is  no  answer  to  the  replication.  The  bill  being  Hawdon. 
altered  in  a  material  respect  by  the  plaintiff,  one  of  the  original 
parties  to  the  instrument,  he  was  remitted  to  the  debt  in  con- 
sideration of  which  it  was  given:  Sutton  v.  Toomer{i).  It  has, 
indeed,  been  decided  that,  in  consequence  of  a  bill  being  altered, 
the  holder's  remedy  for  his  debt  was  altogether  goniB;  Alderson  v. 
Langdale  (2) ;  but  there  the  defendant  was  the  drawer,  and  the 
plaintiff,  who  had  altered  the  bill,  was  an  indorsee.  He,  by  such 
alteration,  had  deprived  the  drawer  of  his  remedy  against  the 
acceptor,  and  could  not,  therefore,  sue  the  drawer  upon  the 
original  consideration.  But  here  the  parties  are  drawer  and 
acceptor;  the  acceptor  is  not  put  in  any  worse  situation  by 
the  destruction  of  the  bill ;  and,  it  not  being  paid,  there  is  no 
reason  that  the  drawer  should  not  recover  for  the  original  debt. 
Besides,  the  rejoinder  does  not  shew  when  the  alteration  took 
place ;  it  may  have  been  after  the  bill  was  due  and  dishonoured. 

Wiffhtman,  contra  :  [  681  ] 

The  distinction  between  a  drawer  and  an  acceptor  sued  upon  a 
vitiated  bill  must  be  admitted ;  and  the  rejoiilder  is,  therefore, 
bad.  But  the  replication  is  also  bad.  It  merely  alleges  that  the 
bill  mentioned  in  the  second  plea  became  due,  and  the  defendant 
did  not  pay  it.  No  particular  laches  is  imputed.  Taking  the 
case  upon  the  statement  in  the  replication,  it  does  not  appear 
that  the  plaintiff  still  holds  the  bill:  indeed,  it  may  be  pre- 
sumed that  if  he  did  he  would  sue  upon  it.  Then,  if  the  bill  is 
indorsed  and  outstanding,  and  the  defendant  liable  to  be  called 
upon  by  the  holder,  the  plaintiff  cannot  resort  to  the  original 
consideration. 

(Lord  Denman,  Gh.  J. :  This  objection  should  have  been 
specially  pointed  out.) 


Per  Curiam  (3): 


Judgment  for  the  plaintiff. 


(1)  7  B.  &  C.  416.  (3)  Lord  Denman,  Ch.  J.,  Little- 

(2)  37  R.  B.  dl3  (3  B.  &  Ad.  660).      dale,  Williams,  and  Coleridge,  JJ. 
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1835.       DOE    D.    DOUGLAS,    and    FEANCES,    his   Wife,    v. 
^''—  ELIZABETH  LOCK. 


[705] 


(2  Adol.  &  EUis,  705—752  ;  S.  C.  4  N.  &  M.  807;  4  L.  J.  (N.  S.)  K.  B.  113.) 

A  tenant  in  fee  simple  devised  lands  in  London,  and  a  manor  and  lands 
in  P.  in  Somersetshire,  to  a  tenant  for  life,  with  power  to  let  the  lands 
in  London  for  twenty-one  years  in  possession,  and  also  to  make  leases 
of  the  lands  in  the  manor  of  P.  for  ninety-nine  years,  determinable  on 
one,  two,  or  three  lives,  in  possession  or  reversion,  of  such  parts  as  were 
or  had  been  anciently  demised  for  one,  two,  or  three  lives,  so  as  the 
ancient  and  accustomed  yearly  rents  and  reservations  should  be  thereby 
reserved ;  and  also  to  let  all  other  lands  in  P.  for  twenty-one  years,  all 
the  leases  being  made  and  granted  in  the  same  manner  and  form,  and 
with  and  under  such  and  the  like  reservations,  restrictions,  covenants, 
conditions,  and  agreements,  as  were  usually  and  customarily  contained 
in  leases  of  the  same  kind  in  the  several  and  respective  parishes  and 
places  where  the  said  premises  were  situate.  Leases  for  ninety-nine 
years,  determinable  on  lives  as  aforesaid,  having  been  made  by  the 
tenant  for  life : 

1.  To  shew  whether  the  first  proviso  in  such  power  be  complied  with, 
the  previous  leases  of  the  same  premises,  but  not  other  similar  leases  in 
P.,  are  evidence ;  and  semhJe  that  the  latest  preceding  lease  of  the  same 
premises  is  the  most  proper  evidence. 

2.  To  shew  whether  the  second  proviso  be  complied  with,  leases  of  the 
same  kind  in  P.  are  evidence. 

3.  Q<(aTe,  whether  a  lease  be  good  which  reserves  the  ancient  amount 
of  yearly  rent  on  the  premises,  but  makes  it  payable  quarterly,  the 
ancient  reservation  having  been  of  a  half-yearly  payment  ? 

4.  A  lease  under  the  power,  with  a  condition  for  re-entry  on  the 
rent  being  twenty  days  in  arrear,  is  not  bad,  although  the  condition 
in  the  ancient  lease  was  for  re-entry  after  rent  being  twenty-one  days 
in  arrear. 

5.  Nor  is  such  lease  bad  for  restricting  the  re-entry  to  the  case  of 
thero  being  no  distress  upon  the  premises,  the  ancient  restriction  of 
the  re-entry  being  to  the  case  of  there  being  no  overt  distress  upon 
the  premises. 

6.  Quasre,  whether,  the  ancient  lease  having  reserved,  as  a  heriot,  the 
best  beast  of  the  lessee  (being  one  of  the  lives),  his  executors,  adminis- 
trators, or  assigns,  or  such  person  as  should  be  in  possession  of  the 
premises,  and  entitled  to  the  same  by  virtue  of  the  lease,  a  lease 
reserving  only  the  best  beast  of  the  lessee  (being  one  of  the  lives), 
be  good? 

7.  But  a  lease  is  not  bad  under  the  power,  which  reserves  the  best 
beast  of  the  person  or  persons  who,  for  the  time  being,  shall  be  tenant 
or  tenants  in  possession  of  the  premises. 

8.  A  lease  is  not  bad  which  reserves  suit,  &c.,  to  and  at  the  mill  of  the 
lessor  (tenant  for  life),  her  heirs  and  assigns,  and  also  to  the  i)er8on  or 
l>ersons  to  whom  the  freehold  of  the  premises  should  belong,  by  grinding 
ull  com  and  grain  at  the  mill,  the  ancient  lease  having  reserved  the  suit 
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to  and  at  the  mill  of  the  lord  of  the  said  manor,  and  the  manor  having        Doe  d. 
been  devised  to  the  tenant  for  life  and  the  remainder-man  in  fee,      Douglas 
with  the  lands.  ,  ^* 

9.  The  reservations  of  rent,  heriot,  suit  of  court,  and  suit  of  mill,  are 
strictly  reservations:  a  reservation  and  exception  (so  called)  of  the 
liberty  of  hawking,  hunting,  fishing,  and  fowling,  is  not  legally  a 
reservation  or  exception,  but  a  privilege  granted  to  the  lessor. 

10.  Exceptions  and  reservations  (so  called),  from  the  demise,  of  timber 
trees,  mines,  and  qiiarries,  are  exceptions,  not  reservations. 

11.  Nor  would  these  necessarily  be  construed  as  coming  within  the 
word  reservations  in  a  power,  though  the  power  mentioned  rent  and 
reservations,  and  there  appeared  to  be  in  fact  no  reservation  besides, 
except  rent ;  at  any  rate  the  construction  would  not  be  such  where  there 
were  in  fact  reservations  besides  rent. 

12.  QtKfrey  the  ancient  lease  having  excepted  all  mines  and  quarries 
of  stone  and  slate,  and  all  other  mines,  whether  a  lease  is  bad  in 
which  the  exception  is  of  all  mines  of  tin,  toll  tin,  tin  works,  copper, 
lead,  and  all  other  mines,  minerals,  and  metals  whatsoever. 

13.  The  ancient  lease  excepting  from  the  demise  all  timber  trees  and 
trees  likely  to  prove  timber,  now  standing,  growing,  or  being,  or  which 
during  the  term  granted  should  stand,  &c.  on  the  premises,  and  the 
lease  under  the  power  excepting  all  timber  trees,  bodies  of  pollard  and 
other  trees  whatsoever,  standing  &c. ;  the  latter  lease  is  not  good,  the 
difference  in  the  exception  varying  the  subject-matter  of  the  demise, 
and  therefore  the  rent  not  being  the  ancient  rent. 

This  was  an  ejectment  tried  at  the  Somersetshire  Summer 
Assizes,  1831,  before  Alderson,  J.     A  verdict  was  taken  for  the 
plaintiff,  subject  to  the  opinion  *of  this  Court  upon  a  case,  which       [  •706  ] 
was  substantially  as  follows : 

The  premises  in  question  are  within  the  manor  of  Porlock,  in 
the  parish  of  Porlock,  in  Somersetshire. 

William  Blathwayt,  being  seised  in  fee  of  them,  made  his  will, 
dated  21st  of  February,  1765,  which  was  set  out  in  the  case. 
The  material  parts  are  as  follows :  "I  give  and  devise  to  my  wife 
Mary  Blathwayt,  all  that  my  manor  or  reputed  manor  of  Porlock, 
and  the  several  capital  messuages,  mansion-houses,  and  other 
messuages  and  tenements,  farms,  lands,  arable  meadows,  pasture, 
and  wood,  grounds,  hereditaments,  and  premises,  with  their  and 
every  of  their  appurtenances  thereto  belonging,  or  in  anywise 
appertaining,  situate,  lying,  and  being  in  the  parish  of  Porlock, 
in  the  county  of  Somerset ;  as  also  all  and  singular  my  several 
fee  farm,  or  ground  rents  issuing  and  payable  out  of  several 
messuages  or  tenements  situate,  lying  and  being  in  Bow 
Lane  and  Lug  Yard,  in  the  several  parishes  of  St.  Mary's, 
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Doe  d.  Aldermanbury,  and  the  Holy  Trinity,  in  the  city  of  London,  and 
«,  all  my  messuages  or  tenements,  with  the  appurtenances,  in  the 

Lock.  g^^j ^  parishes ;  as  likewise  all  and  singular  my  fee  farm,  or  ground 
rents,  issuing  and  payable  out  of  several  messuages  or  tenements, 
situate,  lying  and  being  in  St.  John  Street,  within  the  parish 
of  Glerkenwell  and  the  parish  of  St.  Luke,  in  the  county  of 
Middlesex,  with  all  and  singular  my  messuages  or  tenements, 
lands,  and  premises,  with  the  appurtenances,  in  the  said  parishes 
of  Glerkenwell  and  St.  Luke,  I  give  and  devise  unto  my  said  wife, 
to  hold  to  her  and  her  assigns,  from  and  immediately  after  my 
decease,  for  and  during  the  term  of  her  natural  life,  in  lieu  and 
in  full  recompense  and  bar  of  all  dower  and  thirds,"  &c. ; 
[  "TO?  ]  «'  and  from  and  after  the  *decease  of  my  said  wife,  I  give  and 
devise  all  and  singular  my  said  manor,  messuages,,  lands,  tene- 
ments, rents,  hereditaments,  and  premises,  to  my  eldest  son  and 
heir  apparent,  to  hold  to  him,  his  heirs  and  assigns  for  ever. 
Provided  always,  and  my  will  is,  that  my  said  wife  shall  have 
full  power  and  authority,  from  time  to  time,  during  her  natural 
life,  to  grant  leases  of  my  said  houses  and  premises  in  and  near 
London,  for  any  term  or  number  of  years  not  exceeding  twenty- 
one  years,  to  commence  and  take  place  in  possession  and  not  in 
reversion ;  and  also  to  demise  and  grant  leases  of  all  and  every  the 
estates  and  lands  lying  within  my  said  manor  of  Porlock,  for  the 
term  of  fourscore  and  nineteen  years,  determinable  on  one,  two, 
or  three  lives,  in  possession,  reversion,  or  remainder  of  such  part 
or  parts  thereof  as  now  is,  or  have  or  hath  been  anciently 
demised  and  granted  for  one,  two,  or  three  lives  in  possession 
or  reversion;  so  as  there  be  no  more  than  three  lives  in 
being  at  one  time ;  and  so  as  the  ancient  and  accustomed  yearly 
rent  and  reservations  be  thereby  reserved :  and  also  to  demise 
and  grant  leases  of  all  other  my  said  farms,  lands,  and  premises 
within  the  said  parish  of  Porlock,  for  any  term  or  number  of 
years  not  exceeding  twenty-one  years,  whereon  shall  be  reserved 
the  utmost  and  most  improved  rent  that  can  or  may  be  had  or 
gotten  for  the  same,  and  without  having,  receiving,  or  taking 
any  fine  for  doing  thereof,  and  so  as  the  tenants  or  occupiers 
thereof  are  not  dispunishable  of  waste  :  all  and  every  such  several 
leases  of  my  said  houses  in  or  near  London,  of  my  said  estates 
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at  Porlock,  held  or  to  be  held  for  ninety-nine  years  determinable        Doe  a. 
on  lives,  and  of  my  said  farms,  lands,  and  estates,  being  from  time  v, 

to  time  made  and  granted  in  the  same  manner  and  form,  and  with        ^'^^^' 
and  under  such  and  the  like  reservations,  restrictions,  *covenant8,       [  '"OS  ] 
conditions,  and  agreements,  as  are  usually  and  customarily  con- 
tained in  leases  of  the  same  kind,  in  the  several  and  respective 
parishes  and  places  where  the  same  premises  are  situated." 

The  testator  died  seised  in  May,  1787,  leaving  his  wife,  Mary 
Blathwayt,  him  surviving.  Mary  Blathwayt  died  in  December, 
1828.  William  Blathwayt,  eldest  son  and  heir  apparent  of  the 
testator,  by  will  dated  28rd  of  March,  1796,  devised  his  estate 
in  remainder  in  the  premises  to  his  wife  Frances,  one  of  the 
lessors  of  the  plaintiff,  for  life.  He  died  in  1806,  leaving  his 
wife  Frances  him  surviving.  Frances  afterwards  intermarried 
with  Admiral  Douglas,  the  other  lessor  of  the  plaintiff. 

The  defendant  is  the  widow  and  executrix  of  John  Lock,  and 
claimed  to  hold  the  premises  under  two  leases  granted  by  Mary 
Blathwayt.  The  question  was  whether  those  leases  were  con- 
formable to  the  power  contained  in  the  will  of  William  Blathwayt, 
the  original  testator. 

The  first  lease  was  dated  the  20th  of  April,  1804,  whereby 
Mary  Blathwayt  demised  to  John  Lock  the  premises  in  question 
for  ninety-nine  years,  if  the  three  persons  therein  named  should 
80  long  live  ;  one  of  whom,  Benjamin  Floyd,  was  now  alive. 

By  the  second  lease,  dated  4th  of  November,  1820,  the  said 
Mary  Blathwayt  demised  to  the  defendant  the  same  premises 
for  the  remainder  of  the  above  term  of  ninety-nine  years  from 
the  determination  of  the  estates  then  subsisting  therein,  if  two 
persons  in  this  lease  named  should  so  long  live,  one  of  whom 
was  now  alive. 

The  only  old  lease  now  existing  of  the  premises  in  question 
was  one  produced  on  the  part  of  the  plaintiff,  from  the  muniment 
room  of  the  estate,  bearing  date  the  *15th  of  April,  1756.    Copies       [  'toq  ] 
of  the  three  leases  accompanied  the  case. 

The  lessors  of  the  plaintiff  contended  that  the  leases  of  1804 
and  1820  were  both  invalid,  in  consequence  of  certain  variations 
from  the  lease  of  1756.  The  several  objections  were  stated  in 
the  case :  they  will  be  seen  by  the  following  table,  in  which  the 
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Doe  d. 

Douglas 

r. 

Lock. 


corresponding  clauses  are  contained  in  the  order  answering  to 
that  of  the  objections  as  taken  in  the  argument  for  the  plaintiff: 


1. 


Lease  of  15th  April,  1756, 
by  William  Blathwayt,  the 
testator,  to  William  Frost ; 
habendum  to  William  Frost,  his 
executors,  administrators,  and 
assigns,  after  the  determination, 
&c.  (of  an  estate  then  in  being), 
for  99  years,  if  the  said  W.  F. 
and  Joan  Parkin,  or  either  of 
them,  shall  so  long  live. 


1.  All  that,  &c. 

Except  and  always  reserved 
out  of  this  present  demise  and 
grant,  unto  the  said  William 
Blathwayt,  his  heirs  and  assigns, 
all  and  all  manner  of  timber 
trees,  and  trees  likely  to  prove 
timber,  now  standing,  growing, 
or  being,  or  which,  during  the 
term  hereby  granted,  shall 
stand,  grow,  or  be,  in  or  upon 
the  said  demised  premises,  or 
any  part  thereof. 


IL 
Lease  of  20th  April,  1804, 
by  Mary  Blathwayt  to  John 
Lock,  habendum  to  the  said 
J.  L.,  his  executors,  adminis- 
trators, and  assigns,  for  99  years 
from  henceforth,  if  John  Lock, 
William  Farthing,  and  Ben- 
jamin Floyd,  or  either  of  them, 
shall  so  long  live. 


2.  And  also  except  and  like- 
wise reserved  as  aforesaid,  all 
mines  and  quarries  of  stone  and 
slate,  and  all  other  mines  what- 
soever, in  and  upon  the  said 
premises  or  any  part  thereof, 
or  to  be  found  or  discovered 
therein,  with  full  and  free  liberty 
of  ingress,  egress,  and  regress,  to 
and  for  the  said  William'  Blath- 
wayt, his  heirs  and  assigns,  with 
his  and  their  workmen  and 
agents,  horees,  carts,  and  cai*- 
ri.n^'es,  to  fell,  cut  down,  search 
after,  dig  up,  and  carry  away 


1.  All  that,  &c. 

Except  and  always  reserving 
out  of  this  demise,  unto  the  said 
Mary  Blathwayt,  her  heirs  and 
assigns,  or  unto  such  person  or 
persons  to  whom  the  freehold 
of  the  same  premises  shall 
belong,  all  timber  trees,  bodies 
of  pollard  and  other  trees  what- 
soever, standing  or  growing  in 
or  u[)on  the  said  demised  pre- 
mises, with  free  liberty  to  fell, 
root  up,  hew,  saw,  and  carry 
away  the  same  at  her  and  their 
pleasure. 


2.  And  also  except  and  re- 
serving all  mines  of  tin,  toll 
tin,  tin  works,  copper,  lead,  and 
all  other  mines,  minerals,  and 
metals  whatsoever,  now  or  here- 
after to  be  found  upon  the  said 
premises,  or  any  part  thereof, 
with  free  liberty  for  her  and 
them,  their  workmen  and  ser- 
vants, with  horses  and  carriages, 
at  all  times  to  enter,  and  also 
with  full  liberty  to  dig,  work, 
and  search  for  all  minerals  and 
metals  therein,  and  to  take  and 
carry  away  the  same. 


TIL 
Lease  of  4th  November,  1820, 
by  Mary  Blathwayt  to  Eliza- 
beth Lock,  Jiabendum  to  the 
said  E.  L.,  her  executors, 
administrators,  and  assigns, 
from  the  death  of  Benjamin 
Floyd,  or  sooner  determination 
of  the  estate  now  subsisting 
and  determinable  on  his  death, 
for  the  remainder  of  the  term 
granted  by  the  lease  of  20th 
April,  1804,  if  John  Ridler  and 
Elizabeth  Bawle,  or  eithei  of 
them,  should  so  long  live. 

1.  All  that,  &c. 

Except  and  reserving  unto 
the  said  Mary  Blathwayt,  her 
heirs  and  assigns,  and  unto  such 
person  or  persons  to  whom  the 
freehold  and  inheritance  of  the 
same  premises  shall  belong,  all 
timber  trees,  bodies  of  pollard 
and  other  trees  whatsoever,  now 
or  hereafter  standing  or  growing 
in  or  upon  the  said  demised  pre- 
mises, with  free  liberty  of  in- 
gress, egress,  and  regress  for  her 
and  them,  their  agents,  work- 
men, and  servants  at  all  time^, 
and  to  fell,  root  up,  hew^,  9s,w, 
and  carry  awa^*^  the  same,  with 
horses  and  every  manner  of  car- 
riages, at  her  and  their  pleasure. 

2.  And  also  except  and  re- 
serving all  mines  of  tin,  toll, 
tin  works,  copper,  lead,  and 
aU  other  mines,  minerals,  and 
metals  whatsoever,  and  quarries 
of  stone  and  slate  now  or  here- 
after to  be  found  in  or  upon  the 
said  demised  premises,  or  any 
part  thereof,  with  like  free 
liberty  to  enter  with  horses  and 
carriages,  and  at  all  times  to 
dig,  work,  and  search  for  all 
minerals  and  metals,  stone,  and 
slate  therein,  and  to  take  and 
carry  away  the  same. 
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the  same,  he,  the  said  W.  B., 
&c.  (paying  reasonable  damages 
to  be  adjudged  as  therein 
specified). 

3.  And  also  except  and  re- 
served likewise,  as  aforesaid, 
unto  the  said  William  Blath- 
wayt,  his  heirs  and  assigns,  and 
his  and  their  servants  and  atten- 
dants, full  and  free  liberty  of 
hawking,  hunting,  fishing,  and 
fowling  at  all  fit  and  seasonable 
times  iu  the  year,  in  and  upon 
the  saitl  premises  and  every  part 
thereof. 

4.  Yielding  and  paying  there- 
fore, yearly  and  every  year, 
from  and  after  the  com- 
mencement of  the  said  term 
hereby  g^nted,  and  during 
the  continuance  thereof  (de- 
terminable as  aforesaid),  unto 
the  said  William  Blathwayt, 
his  heirs  and  assigns,  the 
yearly  rent  or  sum  of  10*. 
and  yd.  of  good  kc.  clear  of  all 
and  all  manner  of  taxes  &c.  at 
these  two  most  usual  feasts  or 
days  of  payment  in  the  year 
(that  is  to  say),  the  feast  of 
iSt.  Michael  the  Archangel,  and 
of  the  Annunciation  of  the 
Blessed  Virgin  Mary,  by  even 
and  equal  portions,  the  first 
payment  thereof  to  begin  and 
be  made  at  and  upon  such  of 
the  said  feasts  or  days  of  pay- 
ment as  shall  come  and  happen 
tu  be  next  after  the  commence- 
ment of  the  present  demise. 

5.  And  also  yielding  and 
paying,  at  and  upon  the  several 
and  respective  deceases  of  them 
the  said  William  Frost  and 
Joan  Parkin,  they  dying  suc- 
cessively as  they  are  herein- 
before named  in  the  habendum 
of  these  presents,  and  not 
otherwise,  the  best  good  of 
him  the  said  William  Frost, 
his    executors,   administrators, 


II. 


3.  And  also  except  the 
royalties  belonging  to  the  said 
demised  premises. 


4.  Yielding  and  paying  there- 
fore, yearly  and  every  year, 
during  the  continuance  of 
the  said  term,  unto  the  said 
Mary  Blathwayt,  her  heirs  or 
assigns,  or  unto  such  person 
or  persons  to  whom  the  free- 
hold of  the  said  premises  shall 
belong,  the  yearly  rent  or  sum 
of  10«.  and  dd.  of  lawful  &c. 
by  four  equal  quarterly  pay- 
ments in  the  year,  that  is  to 
say,  the  20th  day  of  July,  the 
20th  day  of  October,  the  20th 
day  of  January,  and  the  20th 
day  of  April,  freed  and  dis- 
charged of  and  from  all  rates, 
&c.,  the  first  payment  thereof 
to  begin  and  be  made  on  the 
20th  day  of  July  next  ensuing 
the  date  hereof. 


5.  And  also  yielding  and 
paying  unto  the  said  Mary 
Blathwayt  and  her  assigns,  or 
to  such  person  or  persons  us 
aforesaid,  upon  and  after  the 
respective  deaths  of  every  of 
them,  the  said  John  Lock, 
William  Farthing,  and  Ben- 
jamin Floyd,  the  lives  above 
name<l,  and  upon  every  sur- 
render  or  assignment  of    the 


III. 


3.  And  also  except  the 
royalties  in  any  manner  belong- 
ing or  appertaining  to  the  said 
demised  premises. 


4.  Yielding  and  paying  there- 
fore, yearly  and  every  year, 
from  after  the  commencement 
of  the  said  term,  and  during 
the  continuance  thereof,  unto 
the  said  Mary  Blathwayt, 
her  heirs  or  assigns,  or  unto 
such  person  or  persons  as  afore- 
said, the  yearly  rent  or  sura 
of  10*.  and  Urf.  of  lawful  kc. 
by  four  equal  quarterly  pay- 
ments in  the  year,  that  is  to 
say,  the  25th  day  of  March, 
the  24th  day  of  June,  the  29th 
day  of  September,  and  the  25th 
day  of  December,  freed  and  dis- 
charged of  and  from  all  rates, 
&c.,  the  first  payment  to  be 
made  on  such  of  the  said 
quarter  days  as  shall  first 
happen  next  after  the  com- 
mencement of  the  said  term. 


5.  And  also  yielding  and 
paying  unto  the  said  Mary 
Blathwayt,  her  heirs  or  assigns, 
or  unto  such  person  or  persons 
as  aforesaid,  upon  and  after  the 
several  deaths  and  deceases  of 
them  the  said  John  Ridler  and 
Elizabeth  Rawle,  they  dying 
after  the  commencement  of  the 
said  term,  the  best  goods  of 
the  person  or  pel>^(^^s  who,  for 
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or  assigns,  or  such  person  as 
shall  be  then  in  possession  of 
the  premises  hereby  granted, 
and  entitlal  to  the  same  by 
virtue  hereof,  for  and  in  the 
name  of  an  beriot :  and  like- 
wise (suit  of  court  reserved). 


II. 
said  hereby  demised  premises, 
and  of  every  of  them,  the  best 
goods  of  and  belonging  to  him 
the  said  John  Lock,  for  an 
heriot  or  farlief  :  and  also  (suit 
of  court  reserved). 


III. 
the  time  being,  shall  be  tenant 
or  tenants  in  possession  of  the 
said  demised  premises,  for  and 
in  the  name  of  an  heriot  or 
farlief :  and  also  (suit  of  court 
reserved). 


(i.  And  also  doing  and  per- 
forming, from  time  to  time, 
during  the  said  tenn  (determin- 
able as  aforesaid,)  suit,  toll, 
custom,  and  service  to  and  at 
the  water  grist  mill  of  and 
belonging  to  the  lord  of  the  said 
manor,  and  situate  and  being 
within  the  same,  by  grinding 
all  his  and  their  corn  and  grain 
there. 

7.  And  if  it  shall  happen  the 
said  yearly  rent  or  sum  of  10*. 
and  yrf.,  and  heriots,  hereby 
reserved,  or  either  of  them, 
shall  be  behind  and  unpaid,  in 
part  or  in  all,  by  the  space  of 
twenty-one  days  next  after 
either  of  the  said  feasts  or  days 
of  payment  whereon  the  same 
are  hereby  respectively  reserved 
and  ought  to  be  paid  as  afore- 
said (being  lawfully  demanded), 
and  no  sufficient  overt  distress 
or  distresses  can  or  may  be  had 
or  found  in  or  upon  the  said 
demised  premises,  or  some  part 
thereof,  whereby  to  levy  the 
same  and  the  arrears  thereof 
(if  any  shall  be),  that  then 
(power  to  William  Blathwayt, 
his  heirs  and  assigns  to  re- 
enter). 


6.  And  also  yielding,  doing, 
and  performing,  from  time  to 
time  during  the  said  term, 
suit,  toll,  custom,  and  service 
to  and  at  the  water  grist  mill 
of  and  belonging  to  the  said 
Mary  Blathwayt,  her  heirs  or 
assigns,  and  also  to  the  person 
or  persons  as  aforesaid,  by 
grinding  all  their  com  and 
grain  at  such  mill. 

7.  Provided,  that  if  the  said 
yearly  rent  of  10*.  and  9d.  and 
heriots,  hereby  reserved,  or  any 
part  thereof,  shall  be  behind, 
unpaid,  or  unperformed  by  the 
space  of  twenty  days  next 
after  the  same  shall  respec- 
tively become  due  and  payable, 
being  lawfully  demanded,  and 
no  sufficient  distress  or  dis- 
tresses can  be  had  or  found 
upon  the  said  demised  premises, 
or  some  part  thereof,  whereby 
to  levy  the  same  with  the 
arrears  thereof,  or  if  (certain 
other  specified  omissions,  &,c, 
shall  occur),  that  then  (power 
to  Mary  Blathw«ayt,  her  heirs 
or  assigns  to  re-enter). 


6.  Ami  also  yielding,  doing 
and  performing,  from  time  to 
time,  during  the  said  term, 
suit,  toll,  custom,  and  service 
to  and  at  the  water  grist  mill 
of  and  belonging  to  the  said 
Mary  Blathwayt,  her  heirs  and 
assigns,  and  also  unto  such 
person  or  persons  as  aforesaid, 
by  grinding  all  her  and  their 
corn  and  grain  at  such  mill. 

7.  Provided  always,  that  if 
the  said  yearly  rent  of  10#. 
and  9d.,  and  heriots,  hereby 
reserved,  or  any  part  thereof, 
shall  be  behind,  or  unpaid,  or 
unperformed  by  the  space  of 
twenty  days  next  after  the 
same  shall  respectively  become 
due  and  payable,  being  first 
lawfully  demanded,  and  no 
sufficient  distress  or  distresses 
can  or  may  be  had  or  found 
upon  the  said  demised  premises, 
or  some  part  thereof,  whereby 
to  levy  the  same  with  the 
arrears  thereof,  or  if  (certain 
other  specified  omissions,  &c. 
shall  occur),  then  it  shall  be 
lawful  (power  to  Mary  Blath- 
wayt, her  heirs  or  assigns,  or 
such  person  or  persons  as  afore- 
said, to  re-enter). 


The  lefisors  of  the  plaintiff  proved  that  their  property  in  the 
parish  of  Porlock  consisted  of  about  4,000  acres  of  land  in 
the  whole.  That  there  were  five  hundred  acres  of  land  in  the 
parish,  the  property  of  others;  one  hundred  or  more  of  the 
five  hundred  belonged  to  Lord  King,  and  were  common:  one 
hundred  of  wood  were  Lord  King's;  some  few  Sir  Thomas 
Acland's.     The  rector  had  about  one  hundred  acres  of  wood, 
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and  some  common,  and  other  lands.    There  were  some  few  other        Dob  d. 
proprietors  of  about  three  or  four  acres  each.  ouolas 

The  defisndant  proposed  to  prove,  that  the  several  leases  were  ^^*^ 
granted  with  such  reservations,  restrictions,  covenants,  conditions, 
and  agreements  as  were  usually  *and  customarily  contained  in  [  *713  ] 
leases  of  the  same  kind  in  the  parish  and  place  where  the  same 
were  situated;  and  for  this  purpose  he  tendered  in  evidence 
several  leases  granted  by  the  said  William  Blathwayt  of  lands 
and  tenements  in  Porlock;  but  the  learned  Judge  was  of  opinion 
that  the  defendant  was,  in  this  respect,  confined  to  the  former 
leases  of  the  same  property.  It  was,  however,  agreed,  that 
leases  of  other  lands  within  the  said  manor  should  form  part  of 
this  case,  subject  to  the  opinion  of  the  Court  on  the  admissibility 
of  such  leases  in  evidence ;  and  that  the  Court  should  be  at 
liberty  to  draw  any  inference  of  fact  which  a  jury  might  have 
drawn  from  the  evidence  herein-after  set  out. 

The  defendant  contended,  first,  that  there  was  no  usual 
reservation  in  respect  of  trees  in  leases  of  the  same  kind  in 
the  same  parish ;  for  that  the  reservation,  where  it  does  occur, 
is  in  these  thirteen  varieties  :  1.  In  three  leases,  ''  timber  trees, 
and  trees  likely  to  prove  timber,  and  all  young  saplings  of  oak, 
ash,  and  elm."  2.  In  seven  leases,  "  timber  trees  fit  for  timber, 
and  all  young  saplings  of  oak,  ash,  and  elm."  8.  In  thirteen 
leases, ''  timber  trees,  and  trees  likely  to  become  timber."  4.  In 
three  leases,  ''  timber  trees,  and  young  saplings  of  oak,  ash,  and 
elm."  5.  In  one  lease,  ''  timber  trees,  and  trees  fit  for  timber." 
6.  In  two  leases,  ''  timber  trees,  and  trees  likely  to  become 
timber,  and  all  other  trees."  7.  In  one  lease,  ^*  timber  trees, 
and  trees  Ukely  to  prove  timber,  and  all  young  saplings  of  oak, 
ash,  and  elm,  and  all  other  trees."  8.  In  one  lease,  ''  timber 
trees,  and  trees  likely  to  prove  timber,  of  oak,  ash,  and  elm." 
9.  In  one  lease,  ^*  timber  trees,  and  trees  fit  for  and  likely  to  be 
timber,  of  oak,  ash,  and  elm."  10.  In  five  leases,  "timber 
trees,  and  *trees  likely  to  become  timber,  and  all  other  trees  [*714] 
except  fruit  trees."  11.  In  two  leases,  "  timber  trees,  woods, 
and  underwoods."  12.  In  one  lease,  ''  timber  trees,  and  trees 
fit  for  timber,  and  all  young  saplings  of  oak,  ash,  and  elm,  with 
liberty  to  cut  and  take  them  away,  paying  reasonable  damages." 


504  1885.     K.  B.     2  AD.  &  EL.  714—715.  [r.r. 

DoBd.        13.  In  thirteen  leases,  "timber  trees,  and  trees  likely  to  prove 
t,.  timber,  with  liberty  to  cut  and  take  them  away,  paying  reason- 

LooK.  ^^Ye  damages."  And  that  in  the  three  next  mentioned,  and  in 
nine  others,  at  least,  in  that  parish,  there  was  not  any  reservation 
of  timber  at  all ;  and  the  case  then  specified  three  leases,  dated 
respectively  in  1737, 1739, 1747 ;  the  parcels  being  of  messuages, 
gardens,  orchards,  and  arable,  meadow,  and  pasture  land. 

Secondly.  That  there  were  many  leases  of  the  same  kind  (by 
the  testator  and  his  father,  the  former  owner),  of  lands  in  the 
parish  of  Porlock,  where  mines,  &c.  were  not  excepted ;  and  the 
case  then  specified  five  leases  dat^d  1710, 1786, 1787, 1789, 1747 ; 
the  parcels  being  of  messuages,  parks,  warrens,  gardens,  orchards, 
and  arable,  meadow,  and  pasture  land. 

Thirdly.  That  in  leases  of  the  same  kind  in  the  parish  of 
Porlock,  by  the  testator  and  his  father,  the  liberty  of  hawking, 
hunting,  &c.,  was  not  reserved  in  any  other  manner  than  in  the 
leases  of  1804  and  1820,  and  that  in  many  leases  it  was  altogether 
omitted ;  the  case  then  specified  four  leases,  dated  respectively 
1789,  1747,  1748,  1749,  the  parcels  being  of  messuages,  gardens, 
orchards,  woods,  and  arable,  meadow,  and  pasture  land ;  and  it 
stated  that  there  were  forty-six  other  leases  in  which  there 
was  the  same  omission :  and  also  one  dated  February  17th, 
1779,  to  Abraham  Phelps,  of  a  messuage  or  tenement,  with 

[  •715  ]  curtilages,  garden,  and  orchard,  containing  *one  acre  and  a 
half,  with  the  appurtenances  (except  all  wood  and  right  of 
common),  and  wherein  mines,  quarries,  hunting,  hawking,  and 
shooting,  and  all  other  royalties  whatsoever  were  reserved. 
And  that  the  same  form  of  reservation  occurred  in  four  other 
similar  leases. 

Fourthly.  That  there  were  many  leases  of  the  same  kind 
in  the  parish  of  Porlock,  made  by  the  testator  and  his  father, 
in  which  the  rent  was  reserved  quarterly;  and  the  case  then 
specified  seven  leases,  dated  respectively  1724,  1789,  1751,  1757, 
1758,  1758,  1759,  the  parcels  being  of  messuages,  orchards, 
woods,  arable,  meadow,  and  pasture  land.  And  that  there 
were  nine  other  leases  of  the  same  grantors,  reserving  rent 
quarterly. 
Fifthly.     That  the  reservation  of  a  sum  of  money  for  a  heriot 
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was  usual  in  leases  of  the  same  kind^  and  made  by  the  testator       Doe  d. 
or  his  father,  of  lands,  &c.  in  the  parish  of  Porlock,  and  occurred        o^olab 
in  fifty  such  leases :  that  the  reservation  of  best  beast,  or  best       ^^■^• 
goods,  was  also  usual,  and  occurred  in  forty-four  leases :  and  so 
of  the  best  beast,  or  goods,  or  money,  with  which  there  were 
thirteen  leases :  and  that  there  were  fourteen  leases  with  the 
reservation  of  the  best  beast  or  best  goods  of  the  party  possessed 
of  the  premises,  and  entitled  under  the  lease,  or  in  possession. 
The  defendant  instanced  five  leases,  dated  respectively  1730, 
1742,  1779  (the  above-mentioned  lease  to  Abraham  Phelps), 
1782,    1782,    in    which    were    reserved    money    heriots ;    the 
immediately  preceding  lease  having  reserved   the   best   beast 
or  best  goods. 

This  part  of  the  case  did  not  notice  the  objection  on  the  sixth 
clause. 

Seventhly.     The  defendant  alleged  that  there  was  no  usual 
reservation  in  respect  of  entry  in  default  of  distress,  *in  leases      [  *716  ] 
of  the  same  kind  in  the  parish  of  Porlock ;  and  she  produced  two 
instances  of  leases  without  such  a  reservation,  dated  respectively 
1714  and  1724. 

The  testator,  William  Blathwayt  the  elder,  granted  eighty-five 
leases,  and  there  were  128  other  leases  granted  before  his  time. 
Of  the  said  eighty-five  leases,  forty-nine  contain  the  said  reser- 
vations of  trees,  &c. ;  forty-one  contain  the  reservation  of  a  right 
to  hunt,  shoot,  sport,  &c. ;  seventy-five  contain  a  reservation 
of  the  rent  half-yearly-  seventy-three  contain  the  reservation 
of  suit  at  the  lessor's  manor  mill ;  and  eighty-one  contain  a 
reservation  of  a  right  to  re-enter  in  case  there  should  be  no 
"  overt "  distress  upon  the  premises.  It  was  contended  for  the 
plaintiff,  that  two  leases  of  1779,  February  17,  and  October  12, 
were  such  leases  as  were  usually  granted  by  the  testator  in 
the  said  manor  of  Porlock  (i).  And,  as  evidence  thereof,  there 
were  produced  from  the  plaintiff's  muniments  two  agree- 
ments found  there  with  the  said  two  leases,  each  agreement 

(1)  For  the  lease  of  February  17,  did  not  contain;   and  it  appears  to 

1779,    see    p.   504,    aidef    where  it  have  been  assumed  that  the  lease  of 

appears  that  it  contained  a  reserva-  October  12  corresponded  with  that 

tion  of  hunting,  &c.  which  the  leases  of  February   17,  and  that  neither 

under  which  the  defendant  claimed  corresponded  with  the  lease  of  1756. 
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^a^itK  l>®aring  date  the  18th  of  October,  1778,  and  each  made  between 
and  signed  by  the  said  William  Blathwayt  and  Abraham  Phelps, 
whereby  respectively  Blathwayt  agreed  to  grant  the  said  two 
leases  respectively  to  Phelps ;  and  each  agreement  contained  the 
following  clause  :  ^'  The  said  Abraham  Phelps  agrees  to  execute 
a  counterpart  of  such  lease  to  Mr.  Blathwayt,  and  to  enter  into 
such  covenants  as  are  usual  and  proper  in  leases  of  the  like  kind 
for  the  manor  of  Porlock.** 

[  717  ]  If  the  Court  should  be  of  opinion  that  the  leases  of  1804  and 

and  1820  were  invalid,  the  verdict  was  to  stand;  otherwise  a 
verdict  to  be  entered  for  the  defendant.  The  case  was  argued  in 
[the  previous  Term,  when  the  Court  took  time  for  consideration.] 

[  733  ]  Lord  Denman,  Ch.  J.  on  this  day  delivered  the  judgment  of 
the  Court: 

The  question  in  this  case  is,  whether  the  leases  of  1804  and 
1820  can  be  supported. 

There  is  an  existing  life  under  each  lease :  supposing,  there- 
fore, that  that  of  1804  should  appear  to  be  invalid,  if  that  of 
1820  should  be  valid  and  now  in  force,  it  will  defeat  the  plain- 
tiffs right  of  action.  The  tenant  for  life  was  enabled  to  grant 
leases  in  possession  or  reversion :  the  lease  of  1820  is  made  to 
commence  on  the  death  of  Benjamin  Floyd,  or  other  sooner 
determination  or  avoidance  of  such  estate  or  estates  as  are  now 
granted  therein  and  subsisting  and  determinable  on  the  death 
of  the  said  Benjamin  Floyd,  as  aforesaid,  for  the  remainder  of 
a  certain  term  of  fourscore  and  nineteen  years,  by  indentures 
of  lease,  &c.  The  case  does  not  state  whether  Benjamin  Floyd, 
or  who  else,  is  the  existing  life  under  the  lease  of  1804.  If 
Benjamin  Floyd  be  dead,  the  lease  of  1820  took  effect  on  his 
[  *734  ]  *death  :  if  he  be  still  alive,  then,  inasmuch  as  the  lessors  of  the 
plaintiff  disclaim  the  lease  both  of  1804  and  also  of  1820,  if 
that  of  1804  be  not  a  valid  one,  it  is  at  all  events  at  an  end, 
and  the  estate  thereby  granted  is  determined  by  the  death  of 
Mary  Blathwayt,  the  tenant  for  life ;  and  therefore  it  is  not  in 
strictness  necessary  to  enquire  into  the  validity  of  that  of  1804. 
We  may  also  observe,  that  many  of  the  cases  we  have  cited 
arise  upon  ecclesiastical  leases  under  the  statutes  of   1  Eliz. 
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c.  19,  s.  5,  and  13  Eliz.  c.  10,  s.  3.     The  words  of  these  statutes       Dob  d. 
are,  in  substance,  the  same  as  those  in  the  power  created  by  the  «. 

will  of  the  testator,  William  Blathwayt,  of  21st  of  February,        ^^^• 
1765  ;  and  the  same  reasoning  will  apply  to  both. 

The  power  of  leasing  embraces  three  different  descriptions  of 
property.  1st,  Premises  in  or  near  London  for  twenty-one  years. 
2nd,  Premises  in  Porlock,  which  have  been  anciently  demised,  for 
ninety-nine  years,  determinable  on  one  two  or  three  lives,  either 
in  possession  or  reversion.  3rd,  Other  premises  in  Porlock  for 
twenty-one  years. 

It  is  upon  the  second  description  that  this  case  arises.  One 
provision  as  to  these  is, ''  So  as  that  the  ancient  and  accustomed 
yearly  rent  and  reservations  be  thereby  reserved." 

There  are  also  some  provisions  applicable  to  the  two  other 
classes,  and  then  there  is  a  general  clause  applicable  to  all  the 
three  classes.  "  All  and  every  such  several  leases  of  my  said 
estates  at  Porlock,  held  or  to  be  held  for  ninety-nine  years, 
determinable  on  lives,  and  of  my  said  farms,  lands,  and  estates, 
being  from  time  to  time  made  and  granted  in  the  same  manner 
and  form,  and  with  and  under  such  and  the  like  reservations, 
restrictions,  *covenants,  conditions,  and  agreements,  as  are  [  *7^b  ] 
usually  and  customarily  contained  in  leases  of  the  same  kind, 
in  the  several  and  respective  parishes  and  places  where  the 
same  premises  are  situated." 

The  second  class  of  cases,  therefore,  contains  two  sets  of 
provisions.  1st,  That  the  ancient  and  accustomed  rent  and 
reservations  be  reserved.  2nd,  That  they  be  granted  **  in  the 
same  manner  and  form,  and  with  and  under  such  and  the  like 
reservations,  covenants,  conditions,  and  agreements,  as  are 
usually  and  customarily  contained  in  leases  of  the  same  kind 
in  Porlock."  The  first  applying  to  what  has  been  done  as  to 
the  ancient  rent  and  reservations  on  the  particular  premises 
leased,  and  the  other  as  to  what  is  the  usual  and  customary 
course  upon  other  premises  in  Porlock,  without  reference  to  any 
ancient  usage.  And  unless  both  these  sets  of  provisions  be 
complied  with,  the  lease  cannot  be  supported. 

One  question  for  our  consideration  is,  whether  other  leases  of 
the  same  kind  in  Porlock  are  admissible  in  evidence ;   and  we 
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Dob  d.       have  no  doubt  they  are  so ;   for  it  is  quite  impossible  to  know 
^.  what  was  the  course  ^nd  custom  of  covenants,  agreements,  &c. 

Lock.  ^f  Q^^gj,  premises  of  the  same  kind  in  Porlock,  unless  the  leases 
be  resorted  to ;  but  then,  when  that  is  done,  it  only  applies  to 
the  second  set  of  provisions,  which  we  have  before  alluded  to  as 
contained  in  the  latter  part  of  the  leasing  power,  and  cannot 
affect  the  first  part,  which  requires  the  ancient  rent  and  reserva- 
tions ;  because,  as  to  these,  it  is  clear  that,  on  the  wording  of 
the  power,  it  is  only  the  rent  and  reservations  of  the  particular 
property  which  are  to  be  attended  to ;  if  that  ancient  and  accus- 
tomed rent  and  reservation  shall  be  found  to  have  been  satisfied 

[  ♦736  ]  and  complied  with,  it  would  then,  and  then  only,  be  the  *subject. 
of  enquiry,  whether  the  covenants  and  agreements,  &c.  of  the 
other  premises  in  Porlock  have  also  been  adopted,  so  as  upon 
the  whole  to  make  a  complete  and  perfect  lease,  according  to 
the  two  sets  of  provisoes  comprised  in  the  power. 

That  being  so,  it  becomes  necessary  to  ascertain  what  are  the 
ancient  rent  and  reservations  as  to  the  particular  tenement ; 
and,  in  considering  that,  the  proper  evidence  is  the  last  lease  : 
as  to  which  it  was  said  by  Lord  Holt,  in  Orbyv.  Lord  Mohun  (i),. 
which  arose  upon  the  construction  of  a  power,  that  "  that  shall 
be  deemed  the  antient  rent,  which  was  the  rent  at  the  time  the 
power  was  reserved,  or  when  the  last  lease  before  was  made, 
if  the  estate  was  not  then  under  lease  :  "  and  he  refers  to 
Morrice  v.  Antrobu8{2),  which  was  a  lease  made  by  the  petty 
canons  of  St.  PauPs  for  twenty-one  years,  where  three  other 
leases,  at  less  rent,  and  with  larger  exceptions,  were  referred  to : 
Hale,  Chief  Baron,  said  that  the  accustomed  rent  mentioned  in 
the  statute  (13  Eliz.  c.  10)  ought  to  be  understood  of  the  rent 
reserved  in  the  last  lease,  and  not  upon  the  first,  for  that  rent 
having  been  altered  since,  cannot  be  called  the  accustomed  rent. 
But  whether  this  position  be  right  or  not,  the  lease  of  1756  is  the 
only  evidence  there  is  of  what  had  been  the  accustomed  rent  and 
reservations ;  and  as  this  lease  was  only  nine  years  before  the 
date  of  the  will,  we  may  fairly  conclude  that  it  was  the  last  lease 
before  the  will,  and,  therefore,  must  necessarily  be  attended  to. 

(1)  2  Vem.  542.     S,  C,  3  Eep.  Ca.  (2)  Hardr.  325. 

Ch.  102  and  Prec.  Chan.  257. 
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First,  as  to  the  rent ;  it  is  the  same  in  the  amount  in  all  the        doe  d. 

leases  of  1756,  1804,  and  1820 :  and  the  general  ^description  of  «,. 

Lock. 
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the  premises  is  the  same  in  all,  subject  only  to  the  exceptions 
which  will  be  hereafter  noticed.  But  it  is  not  merely  the 
amount  of  the  ancient  rent  reserved,  but  it  must  be  reserved 
with  all  the  beneficial  circumstances ;  by  Lord  Mansfield  in 
delivering  the  judgment  of  the  Court  in  Taylor  d.  Atkyns  v. 
Horde  (i).  And  the  first  point  raised  upon  that  is,  that  by  the 
lease  of  1756  the  rent  is  payable  half  yearly,  whereas  by  those 
of  1804  and  1820  it  is  payable  quarterly.  On  a  quarterly  reser- 
vation, if  the  tenant  for  life  died  in  the  first  portion  of  the  half 
year,  the  remainder-man  would  receive  both  the  first  and  second 
quarter's  rent  of  the  half  year,  and  would,  therefore,  be  in  the 
same  situation  as  if  the  rent  had  been  reserved  half  yearly  ;  but 
if  the  tenant  for  life  died  in  the  second  quarter  of  the  half 
year,  the  tenant  for  life  would  receive  the  first  quarter,  and  the 
remainder-man  only  the  second  quarter,  and  he  would,  conse- 
quently, be  in  a  worse  situation  than  if  the  rent  had  been 
reserved  half  yearly.  This,  however,  is  only  a  contingency, 
and  may  or  may  not  happen,  and  it  is  to  be  seen  whether  that 
would  avoid  the  lease.  Li  Lord  Mountjoy's  case  (2),  where 
tenant  in  tail,  under  a  special  Act  of  Parliament  in  the  time 
of  Henry  VIIL,  was  empowered  to  grant  leases  rendering  the 
true  and  ancient  rent,  the  tenant  in  tail  made  a  lease  reserving 
the  rent  to  be  paid  at  two  feasts  of  the  year,  where  the  old  rent 
was  payable  at  four  feasts;  and  one  of  the  points  which,  after 
many  arguments,  and  great  deliberation  and  consideration, 
were  resolved,  was,  that  the  reservation  of  the  rent  at  two 
days  where  the  rent  was  reserved  payable  at  four  days,  makes 
the  grant  and  render  void,  because  it  is  ad  nocumentum  of  the 
heirs  in  tail,  which  is  restrained  *by  the  Act ;  for  it  is  more  [  •738  ] 
beneficial  for  them  to  have  it  paid  at  four  feasts  than  at  two : 
and  all  beneficial  qualities  of  the  rent  ought  to  be  reserved  and 
observed. 

Now,  if  this  decision  be  correct,  it  seems  difficult  to  say  that  a 
lease  is  void  for  reserving  the  rent  at  four  days  instead  of  two ; 
the  new  lease  need  not  be  a/ac  simile  of  the  old  one  ;  all  that  is 
(1)  1  Burr.  121.  (2)  5  Co.  Rep.  3  b. 
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Doe  d.        to  be  done  is,  to  see  that  the  remainder-man  is  not  prejudiced. 
v^  And  there  can  be  no  doubt  but  a  rent  payable  at  four  feasts  is 

Lock.  upon  the  whole  term  created  more  beneficial  than  if  payable  at 
two  feasts,  though  there  is  a  possibility  that,  as  to  one  quarter, 
the  remainder-man  may  be  prejudiced,  but  that  is  a  contingency ; 
and,  even  if  it  does  happen,  there  is  the  benefit  of  the  quarterly 
instead  of  thf:  half-yearly  payments  during  the  rest  of  the  term. 
But.  after  all,  it  may  be  said  that  increasing  the  number  of 
days  of  payment  should  be  shewn  to  be  warranted  by  decided 
authority.  The  benefit  to  the  successor  is  differently  treated  in 
Baxtgh  v.  llaynesii),  on  a  lease  made  by  a  Dean  and  Chapter. 
The  former  lease  had  reserved  the  rent  at  four  feasts,  and  a 
heriot.  The  lease  in  question  reserved  the  rent  at  two  feasta 
without  the  heriot.  The  Court  held  that  the  omitting  the 
heriot  did  not  avoid  the  lease,  because  only  a  rent  was  men- 
tioned in  the  statute  (18  Eliz.  c.  10)  ;  and  they  said  that  a 
reservation  at  two  feasts  instead  of  four  was  no  objection  to  the 
lease,  for  it  was  for  the  benefit  of  the  successor.  So  in  The 
Dean  and  Chapter  of  Worcester's  case  (2),  where  the  former  lease 
made  the  rent  payable  at  four  feasts,  and  the  lease  in  dispute  at 
two ;  the  Court  held  that  it  was  sufficient  if  the  accustomed 
[  •739  1  rent  be  reserved  *yearly  at  one  time  ;  for  the  words  of  this  Act 
are,  "  whereupon  the  accustomed  yearly  rent  or  more  shall  be 
reserved ;  "  and,  therefore,  if  the  rent  be  yearly  reserved,  the 
statute  is  satisfied  by  reason  of  this  word  **  yearly,"  and  so 
there  is  a  difference  between  this  and  Lord  Mounijoy's  case  (3),. 
for  there  wanted  the  word  yearly,  which  explains  the  intention 
of  the  makers  of  the  said  Act  of  13th  Eliz.  Co.  Litt.  44  b  is. 
in  accordance  with  this  latter  doctrine. 

None  of  these  cases,  however,  shew  what  effect  has  been  given 
to  the  increasing  the  number  of  rent  days.  In  Cook  v.  Younger  (4) 
the  plaintiff  declared  that  the  office  of  under  steward  of  the  courta 
of  the  manor  of  Keysham,  and  other  manors  of  the  Bishop  of 
Gloucester,  was  anciently  an  office  grantable  for  term  of  life  with 
the  fee  of  3Z.  6«.  8d.  by  the  year ;  and  it  was  granted  by  a  former 
Bishop  of  Gloucester  to  the  plaintiff  for  life,  with  the  fee  of 

(1)  Cro.  Jac.  76.  (3)  5  Co.  Rep.  3  b. 

(2)  6  Co.  Bep.  37  a.  (4)  Cro.  Car.  16. 
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SL  68.  8d.,  payable  annually  at  two  feasts,  issuing  out  of  the       Dosd. 

manors:  the  Bishop  died,  and  the  plaintiff  was  ready  to  keep  «. 

the  courts  of  the  new  Bishop,  but  the  defendant  claiming  under  ^^ 

a  grant  from  the  new  Bishop,  disturbed  him  from  keeping  them  : 

and  one  of  the  objections  to  the  grant  to  the  plaintiff  was,  that 

the  prescription  was  that  the  oflSce  was  grantable  with  a  fee  of 

31.  68.  8d.  by  the  year,  and  here  the  payment  is  appointed  to  be 

at  two  feasts.     But  the  exception  was  not  allowed,  and  to  confirm 

their  opinion  the  case  of  The  Dean  and  Chapter  of  Worcester  (i) 

was  vouched,  that  the  days  of  payment  are  not  material  where 

no  less  than  the  ancient  rent  is  reserved  yearly.     It  does  not 

indeed  appear  by  this  report  how  the  former  grants  had  been ; 

*but  as  it  is  put  upon  the  footing  of  prescription,  it  may  be       [  •740  ] 

inferred  that  the  former  grants  made  the  payments  yearly. 

Of  late  two  cases  have  occurred  applicable  to  this ;  one.  Doe 
d.  Earl  of  Shrewsbury  v.  Wilson  (2),  where  the  power  of  leasing 
under  a  private  Act  contained  the  clause,  ''so  as  upon  all  and 
every  such  lease  and  leases,  there  be  reserved  and  made  payable 
yearly,  during  the  continuance  thereof,  the  usual  and  accustomed 
yearly  rents,  boons,  and  services,  &c."  A  lease  was  made  in 
1785  under  this  power,  reserving  the  rent  half-yearly.  It 
appeared  that  in  1708  a  lease,  and  in  1756  another  lease,  had 
been  made  of  the  same  premises,  in  which  the  rent  was  reserved 
half-yearly,  and  amongst  other  objections  made  to  the  lease  of 
1785,  one  was,  that  the  rent  was  reserved  half-yearly,  whereas 
by  the  power  it  ought  to  have  been  reserved  only  once  a  year. 
The  Court  held  the  lease  to  be  sufficient ;  but  the  principal 
ground  on  which  they  decided  was,  that  the  former  leases  which 
were  admitted  in  evidence,  made  the  rent  payable  half-yearly, 
and  the  lease  of  1785  mentioned  the  usual  and  accustomed  yearly 
rent ;  and,  therefore,  that  case  does  not  assist  the  construction 
that  is  to  be  put  upon  the  present  leasing  power,  as  to  whether 
the  reservation  in  the  lease  of  1756,  as  to  the  times  of  payment, 
is  to  be  observed,  any  further  than  the  general  remark  of  Lord 
Chief  Justice  Abbott,  that  the  usual  and  accustomed  yearly  rent 
means  the  yearly  rent  of  so  many  pounds  by  so  many  half- 
yearly  or  quarterly  payments  in  the  year.     It  is  to  be  observed 

(1)  -6  Co.  Rep.  37  a.  (2)  24  R.  R.  423  (5  B.  &  Aid.  363).  
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Dob  d.  that  he  and  Mr.  Justice  Baylby  differ  in  their  opinions  as  to  a 

r.  rent  being  made  payable  once  a  year ;  *the  former  saying  it  is 
Lock. 


[  ^741  ] 


not  beneficial  to  the  landlord,  and  the  latter  that  it  is  more 
beneficial  to  the  successor. 

In  Doe  d.  Harries  v.  Morse  (i)  the  leasing  power,  in  a 
marriage  settlement  in  1777,  provided  that  there  should  be 
reserved  by  half-yearly  payments  the  best  and  most  improved 
yearly  rents.  In  1788  a  lease  was  made,  reserving  the  rent  at 
the  feast  of  St.  Philip  and  St.  James  (1st  May),  and  St.  Michael 
(29th  September).  The  Court  held  the  lease  void  (besides  other 
reasons),  because  the  half-yearly  payments  ought  to  have  been 
on  usual  days  of  payment,  and  that  it  required  a  division  of  the 
rent  as  near  as  may  be  into  two  equal  half-yearly  payments, 
which  this  did  not ;  one  interval  being  one  hundred  and  fifty-one 
and  the  other  two  hundred  and  fourteen  days,  though  the  usage 
of  the  country  might  make  a  different  division.  In  this  case  of 
Doe  d.  Harries  v.  Morse  (i)  Mr.  Baron  Bayley  says,  the  tenant 
for  life  is  not  to  throw  on  the  remainder-man,  without  his 
sanction,  the  uncertainty  of  the  chances  which  may  turn  out  to 
his  prejudice. 

Amongst  all  these  conflicting  authorities,  it  is  very  difficult  to 
come  to  a  conclusion  on  this  part  of  the  case  :  it  is  not  however 
necessary  to  do  so,  because  there  is  another  ground  upon  which 
we  are  enabled  to  give  judgment. 

Another  objection  is,  that  the  lease  of  1756  gives  a  power  of 
re-entry  if  the  rent  be  in  arrear  twenty-one  days,  whereas  the 
leases  of  1804  and  1820  give  the  right  of  entry  after  twenty  days : 
the  latter  provision  is  more  beneficial  to  the  remainder-man. 
[  '742  ]  Another  objection  is,  that,  in  the  lease  of  1756,  the  *right  of 

entry  is,  if  there  be  no  "  overt "  distress  on  the  premises,  which 
word  '*  overt "  is  omitted  in  the  two  leases  of  1804  and  1820. 
But  we  think  that  this  is  not  a  valid  objection :  the  law  recognises 
a  difference  between  a  pound  overt  and  a  pound  covert ;  but,  as 
to  a  distress,  the  law  does  not  affix  any  meaning  to  the  word 
"  overt."  Is  overt  to  be  confined  to  what  may  be  seen  by  walking 
over  the  lands  and  farm-yard,  without  going  into  any  inclosed 
buildings  ?  or  does  it  extend  to  what  may  be  seen  by  opening  the 
(1)  39  R.  R.  768  (2  Cr.  &  M.  247 ;  4  Tyrw.  18o). 
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outer  doors  of  a  house  or  othet  buildings  ?  or  what  may  be  seen        Dob  d. 
by  opening  inner  doors  ?  or  by  opening  cupboards,  chests,  and  «. 

boxes,  which  are  not  concealed,  and  have  no  locks?  or  various        Lock. 
other  shades  of  being  less  overt?     So  many  opinions  may  be 
formed  about  the  extent  of  the  meaning  of  the  word,  that  we 
cannot  attribute  any  legal  meaning  to  it. 

As  to  the  heriots :  under  ecclesiastical  leases,  though  heriots 
should  have  been  reserved  under  former  leases,  it  appears  their 
omission  forms  no  ground  of  objection  to  a  new  lease,  because  it 
is  only  rent  which  is  mentioned  in  the  statute :  but,  under  the 
power  now  in  question,  heriots  were  reserved  in  1766,  and,  con- 
sequently, the  ancient  reservations  made  in  the  new  leases  must 
be  heriotable.  The  heriots  are  different  in  all  the  three  leases. 
Under  that  of  1756  it  is  the  best  goods  of  William  Frost,  or  such 
person  as  shall  be  in  possession  of  the  premises :  under  that  of 
1804  it  is  the  best  goods  of  John  Lock :  under  that  of  1820  it  is 
the  best  goods  of  the  person  or  persons  who,  for  the  time  being, 
shall  be  tenant  or  tenants  in  possession  of  the  premises.  We  by 
no  means  say  that  the  lease  of  1804  is  objectionable ;  for,  as  the 
payment  of  these  heriots  (should  the  heriot  reserved  be  refused) 
can  only  be  enforced  by  *distress  or  action,  as  it  is  not  a  heriot  [  ♦743  ] 
by  ancient  tenure  or  custom,  but  only  by  deed  (Edwards  v. 
Mo8eley(i))y  a  distress  may  be  made  of  the  best  beast  of 
John  Lock,  if  alive,  or,  should  he  be  dead,  or  have  parted  with 
the  premises,  what  was  his  best  beast.  But  the  lease  of  1820 
is,  in  effect,  the  same  as  that  oi  1756 ;  and  the  only  reason  of 
omitting  the  name  in  that  of  1820,  to  correspond  with  that  of 
William  Frost  in  that  of  1756,  seems  to  be,  that  the  lessee  in 
that  of  1820  was  not  one  of  the  lives  ;  whereas,  in  that  of  1756, 
William  Frost,  who  was  the  lessee,  was  also  one  of  the  lives. 

As  to  the  reservation  of  suit  to  the  mill,  the  difference  is,  that 
in  the  lease  of  1756  the  lord  of  the  manor  is  mentioned ;  and  in 
the  other,  the  owner  of  the  inheritance:  that  can  make  no 
difference. 

To  the  reservation  of  suit  of  court  no  objection  is  made. 

The  rent,  heriots,  suit  of  mill,  and  suit  of  court,  are  the  only 
things  which,  according  to  tiie  legal  sense  and  meaning  of  the 

(1)  Willes,  192. 
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Doe  d.  word,  are  reservations.  For  we  are  of  opinion,  that  what  relates 
V.  to  the  privilege  of  hawking,  hunting,  fishing,  and  fowling,  is  not 

^^*^'  either  a  reservation  or  an  exception  in  point  of  law ;  and  it  is 
only  a  privilege  or  right  granted  to  the  lessor,  though  words  of 
reservation  and  exception  are  used.  And  we  think,  that  what 
relates  to  the  wood  and  the  underground  produce  is  not  a  reserva* 
tion,  but  an  exception.  Lord  Coke,  in  his  Commentary  on 
Littleton,  47a,  says,  "Note  a  diversity  between  an  exception 
(which  is  ever  of  part  of  the  thing  granted,  and  of  a  thing  in  esse), 
for  which,  exceptis,  solvo,  prater,  and  the  like,  be  apt  words  ;  and 

[  •744  ]  a  reservation  *which  is  always  of  a  thing  not  in  esse,  but  newly 
created  or  reserved  out  of  the  land  or  tenement  demised."  Li 
Sheppard's  Touchstone,  p,  80,  ''A  reservation  is  a  clause  of  a 
deed  whereby  the  feoffor,  donor,  lessor,  grantor,  &c.  doth  reserve 
somQ  new  thing  to  himself  out  of  that  which  he  granted  before: " 
and,  afterwards,  "  This  doth  differ  from  an  exception,  which  is 
ever  of  part  of  the  thing  granted,  and  of  a  thing  in  esse  at  the 
time ;  but  this  is  of  a  thing  newly  created  or  reserved  out  of  a 
thing  demised  that  was  not  in  esse  before;  so  that  this  doth 
always  reserve  that  which  was  not  before,  or  abridge  the  tenure 
of  that  which  was  before."  And  afterwards,  "It  must  be  of 
some  other  thing  issuing,  or  coming  out  of  the  thing  granted, 
and  not  a  part  of  the  thing  itself,  nor  of  something  issuing  out 
of  another  thing."  And  afterwards,  "  If  one  grant  land,  yielding 
for  rent,  money,  corn,  a  horse,  spurs,  a  rose,  or  any  such  like 
thing ;  this  is  a  good  reservation :  but  if  the  reservation  be  of 
the  grass,  or  of  the  vesture  of  the  land  or  of  a  common,  or  other 
profit  to  be  taken  out  of  the  land ;  these  reservations  are  void." 
In  Brooke's  Abridgment,  title  Reservacion,  pi.  46,  it  is  said  that 
if  a  man  leases  land,  reserving  common  out  of  it,  or  the  herbage, 
grass,  or  profits  of  the  land  demised,  this  is  a  void  reservation, 
for  it  is  parcel  of  the  thing  granted,  and  is  not  like  where  a 
man  leases  his  manor  and  the  like,  except  White  Acre,  for  there 
the  acre  is  not  leased ;  but  here  the  land  is  leased ;  therefore  the 
reservation  of  the  herbage,  vesture,  or  the  like,  is  void.  It  must 
be  observed,  however,  that,  though  in  Co.  Litt.  47  a,  the  distinc- 
tion  between  a  reservation  and  an  exception  is  pointed  out,  yet 
in  page  148  a,  speaking  of  the  word  *'  reservation,"  Lord  Coke 
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says,  "  Sometime  it  *hath  the  force  of  saving  or  excepting.     So       Dob  d. 

as  sometime  it  serveth  to  reserve  a  new  thing,  viz.  a  rent,  and  r. 

Lock. 


[  '746  1 


sometime  to  except  part  of  the  thing  in  esse  that  is  granted." 
He  does  not,  however,  go  on  to  illustrate  that  position  ;  and  as, 
only  two  pages  before,  in  142  a,  he  had  said  to  the  same  effect 
as  he  had  done  in  the  former  reference  in  47  a,  that  ''  a  man 
upon  his  feoffment  or  conveyance  cannot  reserve  to  him  parcel 
of  the  annual  profits  themselves,  as  to  reserve  the  vesture  or 
herbage  of  the  land  or  the  like,  for  that  should  be  repugnant  to 
the  grant,"  we  cannot  take  this  language  of  Lord  Coke  in  148  a 
as  identifying  an  exception  and  a  reservation. 

There  are,  however,  some  cases  reported,  where,  in  the  language 
of  the  Court,  the  word  *'  reserve  "  is  treated  as  meaning  "  excep- 
tion," as  in  Dyer,  19  a  (i).  That,  however,  is  only  general 
language ;  and  it  does  not  make  them  the  same  in  point  of  law. 
In  the  very  late  case  of  Fancy  v.  Scott  (2),  the  defendant  pleaded 
that  the  plaintiff  was  tenant  to  the  defendant  of  the  close  in 
which  &c.,  subject  to  a  reservation  to  defendant  of  all  pits  in  the 
close,  with  liberty  to  carry  away  the  produce  of  the  pits ;  and 
Mr.  Justice  Baylby  said  it  was  not  a  reservation,  but  an  exception, 
and  held  the  plea  bad  ;  and  the  counsel  for  the  defendant  did  not 
further  press  the  argument. 

It  may  be  said,  however,  that,  if  the  person  who  creates  the 
power  uses  the  word  '*  reserving  "  in  such  a  way  as  to  make  an 
exception  a  reservation,  it  must  be  so  taken ;  but  we  think  not 
necessarily.  Powers  in  many  respects  are  construed  so  very 
strictly,  that  they  must  be  so  throughout. 

But,  besides,  it  is  not  necessarily  to  be  taken  that  what  relates  [  7H\  ] 
to  the  wood  and  underground  produce  is  a  reservation ;  there  are 
other  legal  reservations,  besides  rent,  to  satisfy  the  words  "  rent 
and  reservations;  "  and  when  the  testator,  in  the  lease  of  1756, 
mentions  wood  and  underground  produce,  he  says  except  and 
always  reserved  out  of  this  present  demise  and  grant,  all,  &c. ; 
and  therefore,  if,  in  point  of  law,  the  matters  are  the  subject  of 
exception,  they  must  be  applied  to  the  legal  term  used.  And  in 
The  Earl  of  Cardigan  v.  Armitage  (3),  where  Sir  Thomas  Danby 

(1)  PL  110.  (3)  26  E.  E.  313  (2  B.  &  C.  197). 

(2)  2  Man.  &  Ey.  335. 
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Doe  d.       enfeoffed  the  Earl  of  Sussex  of  certain  closes,  except  and  always 
V.  reserved  oat  of  the  said  feoffment  to  the  said  Sir  Thomas  all  the 

^^^'  coals  in  all  or  any  of  the  said  lands,  together  with  free  liberty  to 
sink  and  dig  pits,  &c.,  Mr.  Justice  Batley,  in  delivering  the  judg- 
ment of  the  Court  upon  the  pleadings,  says,  this  constituted  an 
exception;  and  he  states  the  distinction  between  an  exception 
and  a  reservation,  and  then  he  goes  on  to  point  out  the  effect  of 
an  exception  upon  the  statement  in  the  pleadings. 

Upon  all  these  authorities,  we  are  of  opinion  that  what  is  said 
as  to  the  wood  and  underground  produce  is  not  a  reservation,  but 
an  exception ;  and  then  it  will  be  necessary  to  consider  what  effect 
this  has  upon  the  lease. 

The  mines,  quarries,  &c.  need  not  be  considered,  because  the 
lease  of  1820  is,  though  not  precisely  in  words,  yet  in  substance, 
conformable  to  the  lease  of  1756 ;  though,  if  it  had  stood  upon 
the  lease  of  1804  alone,  it  might  have  been  questionable. 

In  the  lease  of  1756  the  exception  is,  of  all  and  all  manner  of 

[  •747  ]  timber  trees,  and  trees  likely  to  prove  timber.  *In  the  two  other 
leases  of  1804  and  1820,  it  is,  all  timber  trees,  bodies  of  pollard 
and  other  trees  whatsoever.  By  the  lease  therefore  of  1766,  the 
entire  timber  trees  and  trees  likely  to  prove  timber  are  excepted, 
whereas,  in  the  other  leases,  the  entire  timber  trees  are  excepted, 
but  only  the  bodies  of  trees  likely  to  prove  timber ;  leaving  there- 
fore the  upper  part  of  these  trees,  from  which  lops,  tops,  and 
boughs  might  be  taken,  unexcepted :  but  then,  in  lieu  of  that, 
in  the  other  two  leases  the  bodies  of  pollard  and  all  other  trees, 
including  all  such  other  trees  as  are  not  likely  to  prove  timber, 
are  excepted :  and  one  would  say  that,  in  most  cases,  the 
remainder-man  would  be  a  gainer  by  such  substitution ;  but  we 
cannot  say  so  on  any  legal  principle,  and,  therefore,  that  cannot 
be  acted  upon.  Under  the  terms  of  the  lease  of  1756,  the 
remainder-man  would  have  a  right  to  cut,  take,  and  carry  away 
the  tops,  and  boughs,  and  shrouds  likely  to  become  timber,  which 
he  now  loses ;  but,  though  he  loses  that  right,  the  lessee  has  no 
general  right  to  do  so ;  the  right  he  has  is,  to  have  the  benefit 
of  those  tops  for  fruit  and  shade,  and  he  has  also  a  right  to  take 
them  for  certain  descriptions  of  repairs. 

A  great  variety  of  cases  have  occurred,  and  several  distinctions 
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been  made,  both  formerly  and  in  later  times,  where  lands  com-        Dob  d. 
prised  in  a  power  are  demised  along  with  other  lands  to  which  «. 

the  power  does  not  apply,  or  where  the  power  is  well  executed  as  ^ook. 
to  part,  and  not  as  to  the  rest ;  or  where  part  of  the  lands  only 
is  comprised  in  the  power,  as  far  as  demised  under  former  leases. 
But  this  principle  at  all  events  seems  to  be  established,  that, 
where  lands  are  let  at  an  ancient  rent,  and  where  the  new  lease 
grants  that  which  was  not  anciently  let,  in  addition  to  what  was 
granted  before,  and  only  *reserves  the  same  rent  that  was  [  *748  ] 
reserved  before,  the  power  is  badly  executed,  and  the  lease  is 
void  for  the  whole. 

Even  where  an  additional  rent  is  reserved  where  new  land  is 
added  to  the  old,  the  lease  is  void  for  the  whole ;  unless,  perhaps, 
there  be  a  distinct  reservation  for  the  new  land,  as  appears  by 
Co.  Litt.  44  b,  where  it  is  said,  '*  if  twenty  acres  of  land  have 
been  accustomably  letten,  and  a  lease  is  made  of  those  twenty, 
and  of  one  acre  which  was  not  accustomably  letten,  reserving  the 
accustomable  yearly  rent,  and  so  much  more  as  exceeds  the  value 
of  the  other  acre,  this  lease  is  not  warranted  by  the  act,  for  that 
the  accustomable  rent  is  not  reserved,  seeing  part  was  not 
accustomably  letten,  and  the  rent  issueth  out  of  the  whole." 
The  same  rule  is  laid  down  in  Lord  Mountjoy's  case  (i) ;  and 
also  confirmed  in  the  late  case  of  Doe  d.  Bartlett  v.  Rendle  (2). 
But,  as  more  distinctly  applicable  to  the  present  case,  may  be 
cited  Smith  v.  Bole(s).  The  prebend  was  usually  let,  with  the 
exception  of  all  crab  trees,  and  such  like  trees,  rendering  111.  a 
year ;  afterwards  another  lease  was  made,  omitting  the  exception, 
at  the  ancient  rent,  and  it  was  resolved  that  the  lease  was  void ; 
"  for  there  being  more  let  than  was  anciently,  the  trees  and  the 
profits  of  the  trees,  and  the  soil  itself,  is  excepted  by  this  excep- 
tion, so  as  every  successor  cannot  have  the  benefit  of  boughs  and 
fruits  yearly  renewing ;  and  the  soil  itself  whereupon  they  grow 
is  excepted :  but  by  this  new  lease,  the  trees  and  profits  are  let 
and  the  soil  itself ;  and  so  more  being  let  than  anciently,  it  is  not 
within  the  statute  of  82  Hen.  YIII. :  and  it  is  void  by  the  statute 
of  18  Eliz.,  for  *it  is  not  the  ancient  rent,  where  there  be  more       [  •749  ] 

(1)  6  Co.  Bep.  5  b.  (3)  Cro.  Jac.  458. 

(2)  15  B.  B.  426  (3  M.  &  S.  99). 
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DoK  d.       let  than  was  before."     The  same  case  is  also  reported  in  3  Bulst. 
r.  290 ;  but  it  is  not  there  stated  that  the  new  lease  was  at  the  same 

Look.  ^^^^  jj^  ^^^^  1^261]  to  Hargrave  and  Butler's  Co.  Litt.  44  b,  a 
prebendary  makes  a  lease  for  years,  reserving  the  running  of  a 
colt,  rendering  rent.  A  new  lease,  rendering  the  same  rent, 
without  reserving  the  running  of  a  colt,  adjudged  good,  because, 
quoad  this,  it  is  neither  a  reservation  nor  exception.  But  if  lease 
be  of  a  manor,  except  the  woods,  rendering  rent,  and  after  the 
expiration  of  it  there  is  a  new  lease  rendering  the  same  rent 
without  such  exception,  the  second  lease  is  bad :  T.  18  Jac.  B.  B., 
case  of  Precentor  of  PauTs,  Hale's  MSS. 

There  is,  however,  a  case  in  Ventris's  Eeports,  How  v.  H7«'t- 
Jield  (1),  which,  if  it  were  to  be  held  as  law,  might  seem  to  affect 
the  generality  of  this  proposition.  A  power  given  to  the  lessee 
and  his  assigns  to  let  leases  (2)  for  twenty-one  years,  rendering 
the  ancient  rents,  and  the  assignee  made  a  lease  of  the  lands 
inter  alia,  at  the  rent  of  six  shillings  a  year,  which  was  the 
ancient  rent.  As  to  reserving  the  rent  jyroinde,  the  Court  said, 
that  it  might  be  intended  that  the  inter  alia  comprehended 
nothing  but  such  things  out  of  which  a  rent  could  not  be 
reserved ;  and  then  the  six  shillings  was  reserved  only  for  the 
five  acres.  However,  the  proinde  might  be  reasonably  referred 
only  to  the  five  acres,  and  not  to  the  inter  alia,  and  that  a 
distinct  reservation  of  the  six  shillings  might  be  for  five  acres. 
But  in  the  report  of  the  same  case.  Sir  Thomas  Jones,  110, 
it  is  said  the  Court  thought  this  to  be  a  good  exception ;  and  the 

[  "750  J  *defendant,  perceiving  the  opinion  of  the  Court  as  to  the  great 
point  (3),  consented,  upon  payment  of  costs,  that  judgment  should 
be  given  for  the  plaintiff. 

The  case  is  also  reported  in  2  Shower,  57,  where  it  appears  to 
have  been  argued  on  another  point;  and  Jones  and  Pemberton,  J  J. 
seemed  to  have  entertained  different  opinions :  and  the  case  as 
reported  in  Yentris,  it  should  seem,  cannot  be  relied  upon. 

A  question,  however,  may  arise,  as  to  this  exception,  whether 
the  lops  of  the  trees  are  demised  at  all,  or  whether  there  is  not 
a  mere  privilege  vested  in  the  lessee,  by  virtue  of  the  demise,  to 

(1)  1  Vent.  338,  339.  (3)  A  different  point,  not  noticed 

(2)  Of  a  close  containing  five  acres,      here. 
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take  the  lops  and  shrouds  of  the  trees  likely  to  prove  timber  for       Dob  d. 

repairs  and  f ael ;  and  then,  if  they  be  not  demised,  the  ancient  «^. 

rent  may  be  said  to  be  reserved  for  the  rest  which  is  really        ^^^^' 

demised.    But  we  are  of  opinion  that  the  tops  of  the  trees  likely 

to  prove  timber  are  demised.  .  By  a  general  demise  of  lands  on 

which  there  are  timber  trees,  without  any  exception,  the  timber 

trees  are  demised  as  well  as  the  lands.    It  is  true  that  the  lessee 

has  not  the  same  extent  of  interest  that  he  has  in  the  lands ;  he 

has  only  a  particular  interest  and  a  special  property  in  them,  and 

is  only  entitled  to  the  mast  and  fruit,  &c.,  and  shade  of  the  trees, 

and  may  also  take  them  for  repairs  and  fuel  (subject,  as  to  fuel, 

to  some  observations),  and  the  lessor  has  the  general  ownership, 

right,  and  inheritance  ;  and,  if  they  become  disannexed  from  the 

inheritance,  the  lessor  shall  have  them :  and,  in  the  report  of 

Povifret  V.  Roy  croft  (i),  Mr.  Justice  Twisdbn  says,  at  the  end  of 

the  case,  which  was  as  to  the  use  of  a  pump,  that,  ''  he  conceived, 

that  if  the  lessor  cuts  down  *trees  growing  upon  the  land  demised,       [  *75i  ] 

no  covenant  lies,  yet  the  trees  are  demised  with  the  rest." 

The  same  rule  would  hold  as  to  the  tops  of  trees.  We  do  not 
think  it  material  whether  a  rent  could  issue  out  of  them ;  they 
form  along  with  the  lands  one  entire  subject  of  demise.  These 
lops  and  shrouds  may,  perhaps,  be  considered  as  amongst  the 
de  minimia,  but  that  is  not  so ;  they  may,  in  some  cases,  be  of 
such  value  as  may  be  worth  attending  to,  and  the  want  of  power 
to  cut  them  is  a  prejudice  to  the  inheritance,  and  the  right  to 
cut  lops,  tops,  and  shrouds  appears  in  several  instances  to  have 
been  the  subject  of  inquiry  :  and  it  may  be  observed,  as  to  this, 
that,  if  the  whole  of  the  trees  likely  to  prove  timber  are  excepted, 
the  lessor  and  other  future  owners  of  the  inheritance  may  cut 
both  bodies,  lops,  and  tops  when  they  please ;  but  if  only  the 
bodies  are  reserved,  they  could  not  cut  the  bodies  down,  for  they 
could  not  do  so  without  also  cutting  down  the  tops,  and  as  to 
which  they  would  have  no  right  to  do  so,  because  the  lessee 
would  have  an  interest  in  them  for  repairs  and  fuel,  and  for  the 
fruit  and  shade  for  his  cattle. 

We  are  therefore  of  opinion,  that,  as  the  exception  in  the  lease 
of  1756. as  to  the  wood  is  larger  than  in  those  of  1804  and  1820, 

(1)  1  Vent,  44. 
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Dob  d.       the  premises  cannot  be  taken  to  have  been  demised  at  the  ancient 
V.  rent,  and  that,  therefore,  both  the  latter  leases  are  void  on  that 

^^^'        ground. 

It  becomes,  therefore,  unnecessary  to  consider  what  effect  the 
other  leases  would  have  had;  if  the  point  had  been  to  be 
considered,  it  would  have  been  impossible  for  the  Court  to  have 
decided  on  the  effect  of  such  a  mass  and  variety  of  matter,  and  it 
[  *752  ]  must  have  gone  *to  a  jury.  It  may,  however,  be  remarked  that, 
in  the  clause  in  the  power  which  says  the  leases  are  to  be 
conformable  to  other  leases  in  the  parish,  there  is  the  word 
''  reservations ; "  and  it  might  be  said  to  be  necessary  to  inquire 
what  the  reservations  were  in  other  leases ;  but,  in  our  view  of 
the  case,  reservations  do  not  affect  the  decision  of  the  case,  and 
if  they  had,  the  word  '*  reservations  "  would  be  held  to  be  other 
and  different  ones  than  the  ancient  reservations  under  leases  of 
the  same  premises. 
There  must  be  judgment  for  the  plaintiff. 

Judgment  for  the  plaintiff. 


[762] 


1835.         SAMUEL  AND  PHILLIPS  v.  COOPER  and  LEVEY; 

Jan.  31. 

(2  Adol.  &  Ellis,  752—757 ;  S.  C»  4  N.  &  M.  520 ;  1  H.  &  W.  86.) 


A  cause,  and  all  matters  in  difference  therein  between  the  plaintiffs 
and  defendants,  were  referred  to  a  barrister,  who  stated  in  his  award 
that  the  plaintiffs  had  claimed  certain  sums  before  him  as  matters 
in  difference  in  the  cause,  but  that  he,  by  his  said  award,  declared  and 
determined  them  not  to  be  so ;  and  he  then  awarded  as  to  other  matters, 
in  respect  of  which  he  gave  a  verdict  to  the  plaintiffs. 

On  motion  to  set  aside  the  award  as  not  being  final,  it  appeared,  by 
affidavit,  that,  upon  the  above  sums  being  claimed,  on  the  reference, 
by  the  plaintiffs  (who  had  specified  them  in  their  particular  of  demand), 
the  defendants  objected  that  they  were  not  matters  in  difference,  nor 
within  the  arbitrator' s  authority,  part  of  them  being  recoverable,  if  at 
all,  in  equity  and  not  at  law,  and  part  being  claimable  against  one  only 
of  the  defendants:  whereupon,  the  plaintiffs  abandoned  their  present 
demand  as  to  these. 

Held,  that  the  award  was  bad,  for  not  deciding  upon  all  the  matters 
in  difference  referred. 

This  was  an  action  for  work  and  labour,  for  commission,  and 
on  money  counts.    The  cause  coming  on  for  trial  at  Guildhall 
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(February,  1883),  a  verdict  was  taken  for  the  plaintiflfs,  subject  Samuel 
to  the  award  of  a  barrister,  to  whom  all  matters  in  difference  coopeb 
in  the  said  cause  between  the  plaintiffs  and  defendants  were 
referred,  to  order  and  determine  what  he  should  think  fit  to  be 
done  by  the  parties  respecting  the  matters  in  dispute.  The 
arbitrator  awarded  as  follows :  *"  Whereas  the  said  plaintiffs  [  '763  ] 
have  claimed  upon  the  said  reference  before  me  that  four  several 
cheques,  that  is  to  say  (describing  four  cheques  for  50Z.  each),  and 
the  sums  of  money  secured  by  the  said  cheques  respectively,  or 
paid  in  respect  thereof,  were  matters  in  difference  in  the  said 
cause ;  now  therefore  I  do  declare  and  determine  that  they  are 
not  matters  in  difference,  and  that  neither  of  them  is  a  matter 
in  difference  in  the  said  cause :  and  whereas  on  or  about  &c.,  a 
certain  agreement  was  made  between  the  said  plaintiffs  and  the 
said  defendants,  whereby  the  said  defendants  engaged  that  the 
amount  of  sundry  hosiery,  sixty-four  puncheons  of  rum,  and 
twenty-nine  pipes  of  geneva,  to  be  consigned  to  New  South 
Wales,  and  amounting  to  1,684Z.,  less  the  freight,  208Z.,  to  be 
paid  by  the  said  defendants,"  &c.,  "  should  be  remitted  to  the 
said  plaintiffs,  with  the  half  amount  of  profit  arising  on  the 
sale:"  "and  whereas  the  said  plaintiffs  have  claimed  upon 
the  said  reference  that  the  profits  arising  on  the  said  sale  and 
transaction  were  a  matter  in  difference  in  the  said  cause,  I  do 
further  declare  that  the  said  profits  are  not  a  matter  in  difference 
in  the  said  cause,  but  I  have  treated  the  price  of  the  said  goods 
as  a  matter  in  difference  in  the  said  cause."  And  the  arbitrator 
awarded  that  there  was  due  to  the  plaintiffs,  in  respect  of  the 
matters  in  difference  in  the  cause  between  the  said  parties, 
12,9292.,  for  which  sum  he  directed  a  verdict  to  be  entered. 

Sir  John  Campbell  in  this  Term  (January  27th)  moved  for  a 
rule  to  shew  cause  why  the  award  should  not  be  set  aside,  on  the 
ground  that  it  was  not  final.  The  affidavits  upon  which  he 
moved  stated,  "that  the  profits  *arising  upon  the  hosiery,  [•754] 
geneva,  and  rums  in  the  said  award  mentioned,  as  well  as  the 
principal  sum  in  respect  thereof  in  the  said  award  mentioned, 
were  by  the  plaintiffs  debited  to  and  charged  against  the  said 
defendants,  and  composed  part  of  the  particulars  of  demand  in 
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Samuel  this  action,  and  of  the  claim  against  the  defendants  carried  in 
CoiMPBB,  before  the  arbitrator,  and  was  insisted  upon  by  the  plaintiffs 
before  him  to  be  due  and  owing  to  them  by  the  defendants,  and 
a  matter  in  difference  in  this  cause  ;  and  that  the  plaintiffs  still 
claim  the  profits  aforesaid  to  be  due  and  owing  to  them  by  the 
said  Daniel  Cooper  as  surviving  partner  of  the  said  firm  of 
Cooper  and  Levey."  It  was  also  stated  that  the  four  sums  of  50Z. 
were  debited  to  the  defendants  by  the  plaintiffs,  and  formed  part 
of  their  particulars  of  demand,  and  of  the  claim  insisted  upon 
by  them  before  the  arbitrator,  and  were  a  matter  in  difference 
in  the  cause.  Sir  J.  Campbell  contended  that  the  arbitrator 
ought  to  have  determined  whether  the  defendants  were  liable 
to  the  plaintiffs  upon  these  items  or  not ;  that  these  were 
in  fact  matters  referred,  and  that  the  arbitrator  could  not 
exclude  them  from  consideration  by  finding  that  they  were  not 
in  dispute. 

(LiTTLEDALE,  J. :  Somo  oue  must  determine  whether  they  are 
so  or  not ;  and  with  whom  does  the  decision  rest  ?) 

With  this  Court. 

The  Court  granted  a  rule  nisi.  An  affidavit  was  made  in 
opposition,  stating,  among  other  things,  that  although  the  four 
sums  of  502.  were  claimed  by  the  plaintiffs  on  the  reference,  the 
defendants'  counsel  objected  before  the  arbitrator  that  those 
sums,  or  any  question  relating  thereto,  were  not  matters  in 
difference  in  the  cause,  nor  withui  the  authority  of  the 
arbitrator,  inasmuch  as  the  sums  were  not  advanced  to  or  on 
[  ♦TSS  ]  the  *credit  of  the  defendants  jointly,  but  to  and  on  the  credit 
of  Levey,  whereupon  it  was  admitted  by  the  plaintiffs'  counsel 
that  those  sums  were  not  a  matter  in  difference  as  between  the 
parties  in  the  present  cause,  and  the  demand  as  to  them  was 
abandoned  as  a  demand  in  this  cause,  it  being  agreed  on  all 
hands  that  the  only  matters  in  difference  in  this  cause  were 
matters  in  which  the  defendants  were  liable  jointly.  The 
affidavit  further  stated,  as  to  the  profits  on  the  sale  of  goods, 
that  the  defendants'  counsel  also  objected  before  the  arbitrator 
that  these  were  not  a  matter  in  difference  in  the  cause,  nor 
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within  the  arbitrator's  authority,  and  could  be  recovered  only      Samubl 
by  bill  in  equity;  which  objection,  being  discussed,  was  held      coopbb, 
good  by  the  arbitrator,  and  the  claim  as  to  the  said  profits 
was  abandoned,  as  a  demand  in  this  action.    In  this  Term 
(January  80th), 

Sir  F.  PoUockf  Attorney-General,  Kelly,  and  Martin  shewed 
cause  (1) : 

The  arbitrator,  by  awarding  that  the  several  sums  in  question 
were  not  matters  in  difference  in  the  cause,  had  substantially 
awarded  that  no  recovery  for  them  can  be  had  in  this  action, 
which  is  a  finding  for  the  defendants  as  to  so  much.  It  is  as  if 
he  had  said,  for  instance,  as  to  the  sums  of  502.,  ''  this  is  a  good 
claim  against  one  of  the  defendants,  but  not  against  the  two 
jointly."  There  can  be  no  question  that  the  matters  were 
brought  before  the  arbitrator,  and  they  were  decided  by  him. 
The  defendants  are  protected  as  to  these  sumb  for  the  future,  for 
they  will  be  entitled  to  say,  that  if  the  plaintiffs  had  had  any 
joint  demand  respecting  them  they  would  have  insisted  on  it, 
and,  "^therefore,  that  it  has  been  settled  by  the  award :  Dunn  v.  L  *766  ] 
Murray  (2).  A  party  who  sues  for  less  than  he  knows  to  be 
recoverable  in  that  action,  cannot  afterwards  sue  for  the  sum 
omitted :  Lord  Bagot  v.  WiUiama  (3).  Besides,  here  the  defen- 
dants themselves  objected  that  the  items  were  not  matters  in 
difference  in  the  cause,  and  acquiesced  in  the  arbitrator's  ruling 
in  favour  of  their  objection. 

Sir  John  Campbell  and  Maule,  contra  : 

First,  these  sums  were  matters  in  difference  in  the  cause  :  for 
they  were  in  the  particular  of  demand,  and  were  claimed  before 
the  arbitrator ;  and  they  are  within  the  scope  of  the  declaration. 
If  these  had  been  the  only  sums  in  the  particular,  it  is  clear  the 
award  must  have  decided  upon  them ;  and,  if  so,  it  ought  to 
have  decided  upon  them  in  the  present  case.  Then,  has  that 
been  done  which  would  enable  the  defendants,  upon  any  future 

(1)  Before  Lord  Denman,  Ch.  J.,  (2)  33  B.  B.  327  (9  B.  &  C.  780;  4 

Littledale,  Williams,  and  Coleridge,      Man.  &  By.  571). 
JJ.  (3)  27  B.  B.  340  (3  B.  &  C.  235). 


524  1835.    K.  B.    2  AD.  &  EL.  766—757.  [r.iu 

Samuel  controversy,  to  treat  the  question  as  to  these  sums  as  a  res 
CoopKB.  judicata  ?  The  award  does  not  include,  but  expressly  excludes, 
them.  It  would  not  protect  the  defendants  against  an  action 
hereafter.  Dunn  v.  Murray  (i)  is  not  applicable,  because  there 
it  was  evident  that  the  arbitrator  had  awarded  upon  all  that  th& 
plaintiff  brought  before  him:  here  the  contrary  appears.  Iir 
Lord  Bagot  v.  Williams  (2)  the  plaintiff  waived  a  part  of  his 
demand ;  here  the  plaintiffs  urged  it,  but  without  success.  It  i& 
consistent  with  the  award  that,  as  to  some  part  of  the  money  at 
least,  there  may  have  been  an  unexpired  credit  at  the  time  of 
commencing  the  suit.  There  was  no  consent  by  the  defendants 
[  *757  ]  to  the  ^omission  of  these  sums  in  the  award ;  they  resisted  the 
claim  of  them,  as  one  which  could  not  be  enforced  in  this  action, 
and  against  these  parties  ;  but  they  did  not  give  up  their  right 
to  have  an  award  as  to  that  claim ;  they  could  not  intend  that  it 
should  remain  open  to  be  litigated  in  a  future  action.  And  the 
arbitrator,  by  his  award,  does  in  fact  undertake  to  '*  declare  and 
determine  "  as  to  these  demands.  If  they  had  not  been  a  matter 
in  difference,  he  could  not,  by  his  finding,  have  made  them  one ; 
nor  can  he,  by  his  finding,  make  them  otherwise,  if  they  are  & 
matter  of  difference.  Cur.  adv.  vult. 

LoBD  Denman,  Ch.  J.  now  delivered  the  judgment  of  the  Court^ 
as  follows : 

We  have  considered  the  affidavits  in  this  case,  and  have 

reluctantly  come  to  the  conclusion  that  the  rule  must  be  made 

absolute.    All  matters  in  difference  in  the  cause  between  the 

parties  were  referred  to  the  arbitrator,  and  there  were  matters  in 

difference  so  referred  upon  which  he  has  not  decided.    We  do 

not  see  any  means  of  avoiding  the  consequence,  which  is,  that 

the  award  must  be  set  aside. 

Rxd^  absolute. 

(1)  33  E.  R.  327  (9  B.  &  C.  780;  (2)  27  R.  R.  340  (3  B.  &  C.  235). 

4  Man.  &  Ry.  571). 
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W.   TRIMINGHAM  v.   Q.  TRIMINGHAM.  ^^ 

(4  Nevile  &  Manning,  786—787.)  [  786  ] 

Where  all  matters  in  difference  are  referred  to  an  arbitrator,  an 
award  directing  the  execution  of  general  releases  closes  all  accounts 
between  the  parties  up  to  the  time  of  the  submission. 

All  matters  in  difference  between  these  parties  having  been 
referred  to  two  arbitrators,  they  awarded  that  723Z.  6«.  was  due 
from  6.  T.  to  W.  T.,  and  directed  that  general  releases  should 
be  executed  by  both  parties.  A  portion  of  the  sum  awarded 
being  unpaid,  and  an  additional  sum  having  become  due  from 
G.  T.  to  W.  T.,  the  present  action  was  brought,  and  all  matters 
in  difference  between  them  were  referred  to  Simpson,  one  of  the 
former  arbitrators.  Simpson  entered  into  a  claim  which  had 
existed  at  the  time  of  the  former  submission,  and  awarded 
partly  in  respect  of  that  claim.  Upon  affidavits  stating  the 
above  facts,  CressweU  obtained  a  rule  to  set  aside  the  award,  on 
the  ground  that  the  arbitrator  had  gone  into  matters  decided 
upon  by  the  former  award,  and  which  he  could  not  lawfully 
re-open.  *  Simpson,  who  made  an  affidavit  in  answer,  stated  [  *787  ] 
that  he  had  not,  upon  the  second  reference,  entered  into  any 
matter  before  decided  upon  or  before  discussed.  The  other 
arbitrator  (under  the  first  submission)  also  made  an  affidavit, 
confirming  that  of  Simpson. 


Campbell,  A.-6.,  in  shewing  cause,  referred  to  and  relied  on 
the  affidavits  in  answer. 

CressweU,  contra  : 

The  affidavits  are  artfully  framed  to  evade  the  real  question 
before  the  Court. 

(Patteson,  J. :  All  that  the  deponents  swear  is,  that  the  items 
were  not  gone  into  upon  the  former  reference,  not  that  they 
might  not  have  been  gone  into.) 

The  first  award  orders  general  releases.    Every  thing,  therefore, 
which  might  have  been  gone  into  under  that  reference,  must  be 


I 
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Trimikgham   taken  to  have  been  decided  on.    Wharton  y.  King{i),  Birks  v. 
Trihinghah    Trippet  (2). 

Lord  Dbnman,  Ch.  J.  (stopping  CressweV)  : 

It  is  perfectly  plain,  that  where  general  releases  are  awarded, 

it  must  be  taken  that  the  whole  accounts  between  the  parties 

are  settled.  „  ,     ,    ,  . 

Kule  absolute. 


1835.  BARKOW  V.    LOED  ASHBTJRNHAM. 

April  22. 
^_  (4  L.  J.  (N.  S.)  K.  B.  146—147.) 

L  ^*"  J  Landlord  and  tenant — ^Evidence— Implied  contract. 

In  a  conversation  between  a  person  who  sub^uently  became  the 
tenant,  and  the  steward  of  the  landlord,  the  former  said,  '*I  have  na 
objection  to  take  the  farm,  if  the  game  is  destroyed.  I  don't  care  so 
much  about  the  birds  as  the  hares  and  rabbits.''  To  which  the  latter 
said,  *'  Why,  you  are  a  man  who  keep  no  dog,  and  use  no  gun,  and  you 
ought  not  to  annoyed  with  rabbits  and  hares :  you  must  let  the  keepers 
know,  and  they  must  kill  them;  "  upon  which  the  tenant  said,  '*!nien 
upon  these  terms  I  will  take  the  farm :  "  Held,  sufficient  evidence  for 
the  jury  to  infer  a  contract  on  the  part  of  the  landlord  to  kill  the  hares 
and  rabbits;  and  that  the  landlord  was  liable  to  damages  committed 
by  the  hares  and  rabbits  on  the  tenant's  farm. 

This  was  a  special  action  of  assumpsit,  by  a  tenant  against  his 
landlord.  The  declaration  stated,  that  in  consideration  that  the 
plaintiff,  who  was  tenant  to  Lord  Ashbumham,  and  had  under- 
taken to  keep  no  dog  or  gun,  the  defendant  undertook  to  kill  the 
hares  and  rabbits  upon  the  plaintiff's  farm,  after  notice  given  to 
the  keepers,  and  alleged  a  breach  and  consequential  damages. 
There  were  several  issues  raised  upon  the  record,  but  it  is  not 
material  to  state  them^ 

At  the  trial  before  Gaselee,  J.,  at  the  last  Assizes  for  the 
county  of  Lewes,  the  evidence  given  to  support  the  contract,  was 
of  a  person  of  the  name  of  Quaife,  relating  a  conversation  which 
took  place  between  Barrow  (the  plaintiff)  and  a  man  of  the  name 
of  Pennington,  the  steward  and  authorized  agent  of  Lord 
Ashbumham,  which  was  as  follows :  Barrow  said,  "  I  have  no 
objection  to  take  the  farm,  if  the  game  is  destroyed.     I  don't 

(1)  Moody  &  Bob.  96.  (2)  1  Saund.  28  c. 


VOL.  xLi.]     1886.    K.  B.    4  L.  J.  (N.  S.)  K.  B.  146—147. 


527 


care  so  much  about  the  birds  as  the  hares  and  rabbits."  Mr. 
Pennington  said,  "  Why,  you  are  a  man  who  keep  no  dog,  and 
use  no  gun,  and  you  ought  not  to  be  annoyed  with  rabbits  and 
hares:  you  must  let  the  keepers  know,  and  they  must  kill 
them ; "  and  Barrow  said,  "  Then  upon  these  terms  I  will  take 
the  farm."  A  verdict  was  found  for  the  plaintiff,  for  150i.,  with 
leave  to  the  defendant  to  move  to  enter  a  nonsuit. 


BARBOW 

V, 

Lord 

ASHBURN- 
HAM. 


Long,  pursuant  to  the  leave  reserved,  now  moved,  con- 
tending that  the  conversation  which  took  place  between  Barrow 
and  Pennington  did  not  support  the  contract,  as  laid  in  the 
declaration.  He  contended,  that  it  could  not  be  said  that  there 
was  any  undertaking  on  the  part  of  the  plaintiff  not  to  keep  any 
dog,  or  use  any  gun ;  nor  did  it  raise  any  undertaking  on  the 
part  of  the  defendant  to  kill  the  hares  and  rabbits.  It  was  only 
evidence  of  a  mere  understanding  between  the  parties,  that  the 
hares  and  rabbits,  if  notice  was  given  to  the  keepers,  should  be 
kept  under,  but  it  is  too  indefinite  and  vagae  for  the  Court 
to  raise  any  implied  assumpsit  upon  it,  to  kill  the  hares  and 
rabbits. 

LiTTLBDALB,  J.  : 

I  do  not  see  how  a  Judge  could  nonsuit  the  plaintiff  upon  that 
evidence.  It  was  a  matter  for  the  jury  to  find,  whether  there 
was  any  contract ;  and,  taking  the  conversation  altogether,  it 
may  be  considered  to  have  raised  an  obligation  on  the  part  of 
the  tenant  not  to  keep  any  dog  or  use  a  gun. 

Lord  Dbnhan,  Ch.  J. : 

It  appears  to  me,  that  the  jury  were  right  in  considering  this 
to  be  evidence  of  a  contract  to  kill  the  hares  and  rabbits. 


[147] 


Rule  refused. 
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IN   THE  COURT   OF  COMMON  PLEAS. 


1834.  ALLEN  AND  Wipe  v.  WOOD,  Administeator  of 

May  23.  ^  ' 

—  Qrimmett. 

^  *  ^  (1  Bing.  N.  C.  8—13 ;  S.  C.  4  Moore  &  Scott,  610 ;  3  L.  J.  (N.  8.)  C.  P.  219.) 

Rents  deyiged  to  a  female  durante  viduitate,  do  not  pass  over  to  the 
remainder-man  upon  her  cohabiting  with  one  who,  under  an  illegal 
marriage,  holds  himself  out  as  her  husband. 

And  the  party  who  thus  holds  himself  out,  is  not,  by  bo  doing, 
estopped  from  shewing  the  invalidity  of  the  marriage. 

The  plaintiff  and  his  wife,  who  was  the  daughter  of  one 
Fuller,  sought,  by  this  action  of  money  had  and  received, 
to  recover  the  amount  of  certain  rents  and  profits  received 
by  Grimmett,  the  intestate. 

At  the  trial  the  plaintiffs  put  in  the  will  of  Fuller,  by  which 
he  left  these  rents  to  his  widow  for  life,  provided  she  should 
continue  unmarried,  and,  in  case  of  her  marrying  again,  they 
were  to  belong  to  his  daughter,  the  plaintiff's  wife. 

The  plaintiffs  then  proved  that,  about  ten  years  ago,  Mrs. 
Fuller  had  been  ostensibly  married  to  Grimmett,  after  banns 
of  marriage  published  in  her  maiden  name ;  that  she  had  lived 
with  Grimmett  till  her  death,  about  two  years  ago,  when  he 
attended  her  funeral  in  the  character  of  husband,  and  erected 
a  monument  to  her  memory,  with  an  epitaph,  in  which  he 
styled  her  his  wife.  The  lady,  however,  had  concealed  the 
marriage,  and  as  long  as  she  lived,  continued  to  receive  the 
rents  as  the  widow  of  Fuller. 

TiNDAL,  Ch.  J.,  before  whom  the  cause  was  tried,  considering, 
on  the  authority  of  Rex  v.  Tibshelf  (i),  that  Mrs.  Fuller  and 
Grimmett  had  never  been  married,  the  plaintiff  was  nonsuited, 
with  leave  to  move  to  set  the  nonsuit  aside :  accordingly, 

Spankie,  Serjt.  obtained  a  rule  nisi  to  that  effect,  on  the 
ground  that  Grimmett,  having  held  out  Mrs.  Fuller  to  the  world 
as  his  wife,  his  representative  was  now  estopped  to  say  there 

(1)  1  B.  &  Ad.  190. 
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had  been  no  legal  marriage.    *The  intestate  could  not  take       allbn 

advantage  of  his  own  wrong.  Wood, 

[  *9] 
Wilde  and  Andrews,  Serjts.  shewed  cause: 

It  was  for  the  plaintiffs  to  establish  their  title  to  the  rents 
by  shewing  that  Mrs.  Fuller  had  married  again.  That  they 
failed  to  establish;  and  as  the  rents  were  received,  not  on 
the  representation  of  a  marriage  between  the  parties,  but  by 
the  suppression  of  any  such  fact,  the  intestate  could  not  be 
said  to  take  advantage  of  his  own  wrong.  It  was  no  more 
competent  to  the  plaintiffs  to  rely  on  what  they  called  a 
marriage  in  substance  and  effect,  than  it  was  for  a  defendant,  in 
an  action  for  a  libel,  to  rely  on  shewing  that,  in  substance  and 
effect,  the  libel  was  true.  In  Weaver  v.  Lloyd  (i),  where  a  libel 
charged  the  plaintiff  with  various  acts  of  cruelty  to  a  horse,  and 
amongst  others  with  knocking  out  an  eye,  and  the  defendant 
pleaded  that  the  charge  was  true  in  substance  and  effect,  the 
jury  having  found  that  it  was  true  in  all  particulars,  except 
that  the  eye  was  not  knocked  out,  it  was  held  that  the  justi- 
fication was  not  proved,  and  that  the  plaintiff  was  entitled  to 
a  verdict  on  that  plea. 

Spankie  : 

The  plaintiffs  shewed  a  sufficient  marriage  within  the  meaning 
of  the  condition  in  Fuller's  will,  by  shewing  that  the  intestate 
held  out  Mrs.  Fuller  as  his  wife;  and  he  having  lived  as  in 
a  state  of  marriage,  his  representative  cannot  now  set  up  and 
take  advantage  of  his  turpitude  and  concubinage.  A  party  who 
has  conveyed  property  to  give  a  colourable  qualification,  is  not 
permitted  to  say  he  has  not  conveyed:  Doe  v.  Roberts {2).  So, 
in  Crocker  v.  FothergiU  (3)  there  was  a  demise  by  lease  of  certain 
lands,  together  with  the  mines  under  them,  with  liberty  to  dig 
for  ore  in  other  mines  under  *the  surface  of  other  lands  not  [  *io  ] 
demised;  the  tenant  fraudulently  concealed  a  declaration  in 
ejectment  delivered  to  him,  and  suffered  judgment  to  go  by 
default.  The  declaration  in  ejectment  did  not  mention  mines 
at  all ;   but  the  sheriff,  in  executing  the  writ  of  possession,  by 

(1)  26  B.  B.  615  (2  B.  &  C.  678).  (3)  21  E.  R.  438  (2  B.  &  Aid.  652). 

(2)  20  B.  E.  477  (2B.  &  Aid.  367). 
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allsn  the  concurrence  of  the  tenant,  delivered  possession  of  the 
Wood.  premises  demised  to  the  tenant,  and  also  of  those  mines  in 
which  he  had  liberty  to  dig:  it  was  held,  that  although  the 
latter  could  not  be  recovered  under  the  declaration  in  ejectment* 
still  that  the  tenant  by  his  own  act  had  estopped  himself  from 
taking  that  objection,  and  that  in  an  action  for  the  value  of 
three  years'  improved  rent,  under  the  statute  of  11  Geo.  II. 
c.  19,  the  landlord  might  recover  the  treble  rent,  in  respect 
not  only  of  the  demised  premises,  but  of  the  mines  in  which 
the  tenant  had  only  a  liberty  to  dig.  And  iniquity  can  no  more 
be  set  up  as  a  defence,  than  as  a  cause  of  action :  Montefiori  v. 
MonteJion{i). 

At  all  events,  the  condition  in  Fuller's  will  applies  as  much 
to  an  intercourse  like  this  as  to  a  state  of  marriage;  if  he 
objected  to  marriage,  he  must  have  objected  still  more  to  con- 
cubinage as  a  siaUis  for  his  widow.  In  effect  she  was  to  enjoy 
the  property  only  dum  sola  et  casta  manereU 

TiNDAL,  Ch.  J. : 

We  may  determine  this  question  without  infringing  the 
general  rule  that  a  party  shall  not  set  up  his  own  fraud  or 
,  wrongful  act  as  a  ground  of  claim  or  defence.  The  plaintiffs 
here  seek  to  recover  certain  rents  and  profits  under  a  clause 
in  the  will  of  Fuller,  by  which  he  provides  that  property 
bequeathed  to  his  widow  shall  go  over  to  his  daughter  in  case 
his  widow  shall  take  another  husband.  It  is  a  part  of  the 
plaintiffs'  case,  therefore,  not  of  the  defendant's,  to  shew  that 
[  *ii  ]  Mrs.  Fuller's  right  to  the  rents  had  determined.  *But  the 
plaintiffs'  witnesses,  after  shewing  that  Grimmett  and  Mrs. 
Fuller  had,  indeed,  lived  together  as  man  and  wife,  disclosed 
also,  that  that  which  was  a  marriage  in  form  was  no  marriage 
in  fact.  It  has  been  contended  that,  prima  facie,  it  was  sufiBcient 
for  the  plaintiffs  to  shew  that  Grimmett  and  Mrs.  Fuller  were 
living  together  as  man  and  wife :  but,  conceding  that,  it  w^ould 
have  been  open  to  the  defendant  to  explain  the  real  circum- 
stances of  the  case;  and  if  so,  we  could  only  have  held,  as 
was  held  in  Rex  v.  Tibshelf,  that  this  was  no  marriage.     To 

(1)  1  W.  Bl.  363. 
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invalidate  a  marriage  under  a  false  name,  it  is  not  necessary  Allen 
there  should  have  been  actual  fraud.  In  all  the  cases  cited  wood. 
in  the  note  to  Rex  v.  Billingshurst  (i),  the  Judge  took  a  wider 
view,  and  thought  that  where  a  false  name  has  been  inserted 
in  the  banns,  though  no  fraud  were  intended,  the  marriage  is 
without  banns,  and  consequently  illegal.  As  in  Wakefield  v. 
Wakefield  {2),  where  Sir  William  Scott  stated  and  approved  of 
that  opinion ;  and  in  another  case,  of  Frankland  v.  Nicholson  (3), 
he  said,  ''I  do  not  hold  it  to  be  necessary  that  there  should 
be  actual  fraud  on  the  individual  party;  it  is  enough  if  the 
thing  leads  to  a  probability  of  fraud;  and  this  mode  of  con- 
ducting the  matter  would  lead  to  such  consequences  and  mischief 
as  it  is  the  intention  of  the  Legislature  to  prevent.  It  seems  to 
me  that  courts  of  justice  are  only  following  up  that  intention 
in  preventing  such  modes  as  are  so  obnoxious,  and  lead  to 
fraud:  certainly  if  this  mode  was  permitted,  a  man  might  be 
married  to  the  wife  of  another  person  without  the  slightest 
knowledge  of  the  fact;  and  many  instances  might  be  put,  in 
which  a  liberty  of  this  kind  would  be  extremely  grievous." 
And  in  several  other  cases  the  same  doctrine  was  held  by  that 
learned  civilian.  If,  therefore,  that  which  is  ipso  jure  is  ipso 
facto  a  void  *marriage,  how  can  it  be  a  marriage  which  devests  [  •12  J 
the  right  of  the  first  devisee  to  the  rents  in  question?  The 
rule  for  setting  aside  the  nonsuit  must  be  discharged. 

Pare,  J.: 

This  is  an  action  to  recover  certain  rents  and  profits 
bequeathed  by  Fuller  to  his  widow,  with  a  condition  that  in 
case  she  married  again  they  should  go  over  to  her  daughter. 
During  her  life  the  plaintiffs  supposed  she  continued  a  widow ; 
and  unless  they  shew  that  she  married  a  second  time,  they 
are  not  entitled  to  the  rents.  In  order,  however,  to  retain 
the  property,  Mrs.  Fuller  did  that  which  does  not  amount  to 
a  marriage ;  and  the  plaintiffs,  instead  of  shewing  a  marriage, 
have  shewn  that  which  is  directly  in  the  teeth  of  the  statute 
and  of  all  the  decisions. 

(1)  15  R.  B.  474  (3  M.  &  S.  250).  (3)  15  B.  E.  478  (3  M.  &  S.  259). 

(2)  1  Phill.  139,  140,  in  note. 

34—2 
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Allen  The  statute  requires  that  the  banns  shall  be  published  in 

Wood.  the  true  names  of  the  parties ;  here  they  were  published  under 
a  fictitious  name,  which  in  effect  is  no  publication  at  all; 
insomuch  that  a  minister  who  should  be  privy  to  it  would  be 
liable  to  transportation.  The  statute  goes  on  to  enact  that 
a  marriage  solemnised  without  publication  of  banns  or  licence 
shall  be  null  and  void  to  all  intents  and  purposes  whatever. 
Here  the  publication  being  in  fictitious  names,  there  was 
no  marriage  at  all,  and  the  circumstance  came  out  in  the 
plaintiffs'  case. 

The  plaintiffs,  therefore,  have  failed  to  establish  any  title 
to  the  rents  in  question,  and  the  rule  must  be  discharged. 
But  this  decision  does  not  in  any  degree  trench  on  the  cases 
which  decide  that  a  man  renders  himself  liable  for  the  debts 
of  a  woman  with  whom  he  lives  in  concubinage. 

Gaselee,  J. : 

The  claim  fails  on  the  plaintiffs'  own  shewing. 

BOSANQUET,  J.: 

I  am  of  the  same  opinion.  In  order  to  establish  this  claim, 
[  *13  ]  it  was  incumbent  on  the  plaintiffs  *to  shew  that  Mrs.  Fuller 
had  married:  but,  as  there  was  no  marriage,  the  plaintiffs' 
title  falls  to  the  ground. 

And  as  to  the  effect  of  any  representations  on  the  subject, 
Mrs.  Fuller  represented  herself,  not  as  married,  but  as  still 
a  widow.  It  has  been  urged  that  the  testator's  meaning  was 
to  include  an  intercourse,  such  as  this,  imder  the  word 
"  marriage."  But  we  must  apply  that  word  in  the  wiU  to 
a  marriage  according  to  the  law  of  England,  and  not  to  a  con- 
tract which  the  parties  may  dissolve  at  pleasure.  That  would 
be  making  the  condition  in  the  will  a  condition  dum  sola  et 
casta  maneret :  a  condition  very  different  from  the  real  one. 

Rvle  discharged. 
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BAKEE  AND  Wife,   Executrix   of   Hutchins,   v.  i^*- 

May  27. 

GOSTLING  (1).  — 

(1  Bing.  N.  C.  19—28 ;  8.  0. 4  Moore  &  Soott,  639 ;  3  L.  J.  (N.  8.)  0.  P.  292.)         ^  ^^  ^ 

A  lessee  for  a  term  of  years  underleased  for  a  term  longer  than  his  own, 
the  under-lessee  covenanting  to  pay  rent  to  the  lessee :  Held,  that  the 
executor  of  the  lessee  might  sue  the  imder-lessee  for  rent  accruing  during 
the  continuance  of  the  lessee's  term. 

The  declaration  stated,  that  John  Hutchins  deceased,  in  his 
lifetime,  at  the  time  of  making  the  indenture  thereinafter 
mentioned,  was  lawfully  possessed  of  a  certain  messuage  or 
dwelling-house  and  tenement,  situate  at,  &c.,  with  the  appur- 
tenances, for  the  residue  and  remainder  of  a  certain  term  of 
thirty-one  years,  commencing  from  the  25th  of  December,  1823, 
then  to  come  and  unexpired  therein ;  and  the  said  John  Hutchins 
being  so  possessed  thereof,  by  a  certain  indenture,  made  in  his 
lifetime  on  the  17th  of  December,  1825,  between  *the  said  John  [  *20  ] 
Hutchins  of  the  one  part,  and  the  defendant  on  the  other  part, 
the  counterpart  of  which  indenture,  sealed  with  the  seal  of  the 
defendant,  the  plaintiffs  brought  into  Court,  the  date  whereof 
was  the  same  day  and  year  last  aforesaid,  the  said  John  Hutchins 
for  and  in  consideration  of  the  sum  of  1001.  to  the  said  John 
Hutchins  in  hand  paid,  and  also  in  consideration  of  the  yearly 
sum  of  money,  covenants,  and  agreements,  thereinafter  mentioned 
and  contained,  by  and  on  the  part  and  behalf  of  the  defendant, 
his  executors,  administrators,  and  assigns,  to  be  paid,  kept,  done, 
and  performed,  assigned  unto  the  defendant,  his  executors, 
administrators,  and  assigns,  the  said  messuage  or  dwelling-house 
and  tenement,  situate  and  being  as  aforesaid,  to  have  and  to 
hold  the  said  messuage  and  premises  thereby  assigned,  and 
every  part  thereof  (except  as  before  excepted),  unto  the  defendant, 
his  executors,  administrators,  and  assigns,  from  the  29th  of 
September  then  last  past,  for  and  during  the  residue  and 
remainder  of  the  said  term  of  years  then  to  come  and  unexpired, 
yielding  and  paying  therefore  yearly  and  every  year,  during  the 
said  residue  and  remainder  of  the  said  term,  unto  the  said  John 
Hutchins,  his  executors  and  administrators,  the  yearly  sum  of 

(1)  BaynUm  v.  Mwgan  (1888)  21  Q.  B.  D.  101, 105 ;  affd.  22  Q.B.  Div.  74.— B.  C. 
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Bakkb  75Z.,  by  equal  quarterly  payments,  on  the  25th  of  December,  the 
GosTLiNG.  25th  of  March,  the  24th  of  June,  and  the  29th  of  September,  in 
every  year,  without  any  deduction  or  abatement  whatsoever,  the 
first  payment  to  be  made  on  the  25th  of  March,  1826.  And  the 
defendant  did  thereby  for  himself,  his  heirs,  executors,  adminis- 
trators, and  assigns,  covenant,  promise,  and  agree,  to  and  with 
the  said  John  Hutchins,  his  executors  and  administrators, 
amongst  other  things,  that  he,  the  defendant,  his  executors, 
administrators,  and  assigns,  should  and  would  pay  unto  the  said 
John  Hutchins,  his  executors  and  administrators,  the  said  yearly 
[  '21  ]  sum  of  75i.,  in  the  proportions  *and  on  the  days  thereinbefore 
appointed  for  payment  thereof,  without  any  deduction  or  abate- 
ment whatsoever.  By  virtue  of  which  assignment,  the  defendant 
afterwards,  to  wit,  on  the  said  17th  of  December,  1825,  entered 
into  and  upon  all  and  singular  the  said  assigned  premises  with 
the  appurtenances,  and  became  and  was  possessed  thereof,  for 
the  residue  and  remainder  of  the  said  term,  so  to  him  thereof 
assigned.  The  plaintiffs  then  averred,  that  after  the  making  of 
the  said  indenture,  and  during  the  continuance  of  the  term 
thereby  assigned,  and  after  the  death  of  John  Hutchins,  to  wit, 
on  the  25th  of  December,  1833,  a  large  sum  of  money,  to  wit, 
the  sum  of  243Z.  15«.  of  the  said  yearly  sum  of  751.  in  the 
indenture  mentioned,  for  divers,  to  wit,  thirteen  of  the  said 
quarterly  payments  therein  mentioned,  according  to  the  form 
and  effect  of  the  said  indenture  and  of  the  said  covenant  of  the 
defendant,  became  and  was  due  and  payable  from  the  defendant 
to  the  plaintiffs  James  and  Mary  Baker,  as  executrix  as  afore- 
said, and  still  was  in  arrear  and  unpaid,  contrary  to  the  form 
and  effect  of  the  said  indenture  and  of  the  covenant  of  the 
defendant  in  that  behalf.  That  the  defendant,  although  often 
requested,  had  not  kept  his  said  covenant,  so  by  him  made  with 
John  Hutchins  in  his  lifetime,  but  had  broken  the  same  ;  and  to 
keep  the  same  with  the  plaintiffs,  James  and  Mary  Baker,  as 
executrix  as  aforesaid,  had  hitherto  altogether  refused,  and  still 
refused,  to  the  damage  of  plaintiffs,  James  and  Mary  Baker,  as 
executrix,  of  300Z.,  and  thereupon  they  brought  their  suit,  Jkc. 
And  brought  into  Court  the  letters  testamentary  of  John 
Hutchins  deceased,  whereby  it  fully  appeared  that  the  said  Mary 
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"was  execatrix  of  the  last  will  and  testament  of  said  John  Hatching       Bakbb 
deceased,  and  had  execution  thereof,  &c.  (jiostlino. 

After  setting  out  on  oyer  the  deed  declared  on,  the  defendant 
pleaded  that  all  the  estate,  interest,  right,  title,  *term  of  years  [  '22  ] 
to  come  and  unexpired,  property,  profit,  claim,  and  demand 
whatsoever,  which  the  said  John  Hutchins,  at  the  time  of 
making  the  supposed  indenture  in  the  declaration  mentioned,  or 
at  any  time  afterwards,  had  of  and  in  the  premises  with  the 
appurtenances  in  the  declaration  mentioned,  were  derived  by 
him  under  and  by  virtue  of  a  certain  indenture,  made  the  1st  of 
August,  1824,  between  Sir  Bichard  Sutton,  of  the  one  part,  and 
John  Hutchins  of  the  other  part,  and  sealed  with  the  seal  of  the 
said  Sir  Richard  Sutton  :  by  which  indenture  Sir  Richard  Sutton 
demised  and  let  to  John  Hutchins,  all  the  premises  with  the 
appurtenances  mentioned  in  the  declaration,  (except  as  therein 
excepted,)  to  have  and  to  hold  the  same  unto  the  said  John 
Hutchins,  his  executors,  administrators,  and  assigns,  from  the 
25th  of  December  then  last  past,  for  and  during  and  unto  the 
full  end  and  term  of  thirty-one  years  from  thence  next  ensuing, 
and  fully  to  be  complete  and  ended,  at  and  under  a  certain 
yearly  rent,  to  wit,  the  yearly  rent  of  35Z.  thereby  reserved  and 
made  payable  to  the  said  Sir  Richard  Sutton :  by  virtue  of  which 
demise,  the  said  John  Hutchins,  in  his  lifetime,  afterwards  and 
before  the  making  the  supposed  indenture  in  the  declaration 
mentioned,  to  wit,  on  the  1st  of  August,  1824,  entered  into  and 
upon  all  and  singular  the  said  premises  with  the  appurtenances 
so  demised  to  him,  and  being  the  premises  with  the  appurten- 
ances in  the  declaration  mentioned,  and  became  and  was 
possessed  thereof  for  the  term  so  to  him  thereof  granted  as 
aforesaid;  and  the  said  John  Hutchins  being  so  possessed 
thereof,  he  afterwards,  and  in  his  lifetime,  and  during  the  term 
granted  by  the  said  indenture  of  the  1st  of  August,  1824,  to  wit, 
on  the  17th  of  December,  1825,  by  a  certain  indenture  then  and 
there  made  between  him  the  said  John  Hutchins  of  the  one  part, 
and  the  defendant  of  the  other  part,  and  sealed  with  the  seal  of 
the  said  Hutchins, —  [but  *which  said  last- mentioned  indenture,  [  •23  ] 
and  the  estate,  term,  and  interest  thereby  demised  and  granted, 
after  the  making  thereof,  and  long  before  the  time  of   the 
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baksb  commencement  of  this  suit,  and  long  before  any  part  of  the  said 
OofiTLiKo.  supposed  sum  in  the  supposed  indenture  in  the  declaration 
mentioned  became  due,  if  the  same  or  any  part  thereof  ever  did 
become  due,  to  wit,  on  the  4th  of  November,  1830,  to  wit,  at,  Sec. 
were  bargained,  sold,  assigned,  transferred,  and  set  over  by  the 
defendant  to  one  Thomas  Smith,  and  the  said  indenture  was 
then  and  there  delivered  by  the  defendant  to  the  said  Thomas 
Smith,  and  was  then  in  the  power,  custody,  or  possession  of  the 
said  Thomas  Smith,  so  that  the  defendant  could  not  produce  or 
shew  the  same  to  the  Court,  and  of  this  last-mentioned  indenture, 
the  supposed  indenture  in  the  declaration  mentioned  was  the 
counterpart,]  — under-demised  and  leased  to  the  defendant,  his 
executors,  administrators,  and  assigns,  all  the  premises  with  the 
appurtenances  demised  to  him,  the  said  John  Hutchins,  by  Sir 
Bichard  Sutton,  by  the  indenture  of  the  1st  of  August,  1824, 
except  as  therein  excepted,  to  have  and  to  hold  the  same  to  him. 
the  defendant,  his  executors,  administrators,  and  assigns,  from 
the  29th  of  September,  1825,  for  and  during  the  term  of  thirty 
years  from  thence  next  ensuing,  and  fully  to  be  complete  and 
ended;  yielding  and  paying  therefore,  yearly  and  every  year 
during  the  said  term  thereby  granted,  imto  said  John  Hutchins^ 
his  executors,  administrators,  or  assigns,  the  yearly  rent  or  sum 
of  75L  by  equal  quarterly  payments.  That  the  defendant  did» 
in  the  said  indenture  of  the  17th  of  December,  1825,  covenant, 
promise,  and  agree,  to  and  with  the  said  John  Hutchins,  his 
executors,  administrators,  and  assigns,  amongst  other  things, 
that  he,  the  defendant,  his  executors,  administrators,  and  assigns, 
should  and  would  well  and  truly  pay  to  said  John  Hutchins,  his 

[  ^24  ]  executors,  administrators,  *or  assigns,  the  said  yearly  rent  or 
sum  of  752.  on  the  days  therein  before  mentioned  for  payment 
thereof,  without  any  deduction  or  abatement  whatsoever;  but 
the  said  John  Hutchins  did  not,  by  the  last  mentioned  indenture 
or  otherwise,  reserve  or  retain  to  himself,  or  his  executors, 
administrators,  or  assigns,  or  otherwise,  nor  had  the  said  John 
Hutchins,  at  the  time  of  his  death,  any  reversion  of  or  in  the 
said  premises  or  any  part  thereof.  That  the  said  indenture  of  the 
17th  of  December,  1825,  was  the  supposed  assignment  in  the  decla- 
ration mentioned;  and  that  the  said  John  Hutchins  afterwards^ 
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and  before  any  part  of  the  supposed  sum  in  the  declaration  Baksb 
mentioned,  and  which  was  the  rent  reserved  and  made  payable  qostliko. 
by  the  indenture  of  the  17th  of  December,  1825,  became  due  or 
payable,  if  any  such  ever  did  become  due  or  payable,  to  wit,  on, 
&c.  at,  &c.  died :  and  so  the  defendant  said  that  the  plaintiff  and 
the  said  Mary,  as  executrix,  did  not  take  or  derive  any  estate, 
right,  title,  interest,  term  of  years  to  come  and  unexpired, 
property,  profit,  claim,  or  demand  whatsoever,  of,  in,  or  to  the 
premises  with  the  appurtenances,  so  under-demised  and  leased  by 
the  said  John  Hutchins  to  the  defendant,  and  so  being  the  premises 
in  the  declaration  mentioned,  or  any  benefit,  power,  or  right  to  sue 
upon  the  said  covenant  of  the  defendant  for  payment  of  the  said 
yearly  rent  or  sum  of  751.  reserved  by  the  said  last  mentioned 
indenture ;  or  for  the  said  sum  of  2432.  ISs.  in  the  declaration 
mentioned,  and  thereby  sued  for,  and  which  was  stated  and 
appeared  in  and  by  the  declaration  to  have  accrued  due  after 
the  death  of  said  John  Hutchins :  and  that,  the  defendant  was 
ready  to  verify,  wherefore,  &c. 
Demurrer  and  joinder. 

Stephen,  Serjt.  in  support  of  the  demurrer : 

The  point  intended  to  be  raised  by  the  defendant  is,  *that  the  [  '25  J 
plaintiffs'  testator,  by  having  granted  an  under-lease  for  a  term 
exceeding  in  length  that  for  which  he  himself  held  the  premises, 
parted  with  all  transmissible  interest ;  that  the  covenant  to  pay 
rent  is  incident  to  the  reversion  ;  and  that  no  reversion  remains 
in  respect  of  which  the  plaintiffs  can  sue. 

But,  though  rent  is  incident  to  the  reversion,  it  may  also  be 
separated  from  the  reversion  :  Co.  Litt.  93  a,  151  b ;  and  the 
defendant  is  liable  on  his  express  covenant,  notwithstanding  the 
testator  might  be  without  any  reversion.  The  deed  between  him 
and  the  defendant  amounts  to  an  assignment  of  the  testator's 
term :  Hicks  v.  Downing  (i) ;  and  where  a  lessee  assigns  his 
term,  stipulating  that  the  assignee  shall  render  rent,  the  lessee 
may  sue,  although  he  cannot  distrain  for  the  rent :  Sviith  v. 
Mapleback  (2),  Com.  Dig.  Debt,   C.  E.,  Newcovie  v.  Harvey  (3), 

(1)  1  Ld.  Ray.  99.  (3)  Garth.  161,  Ventr.  242,  2  Lev. 

(2)  1  fi.  B.  247  (1  T.  R.  441).  80. 
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Bakkb       Lloyd  v.  Langford  (i),  Bro,  Abr.  Dette,  pi.  89, v.  Cooper  (2). 

OosTLiNo.  If  the  plaintiffs  cannot  sue,  there  is  no  other  who  has  any  claim ; 
and  it  would  be  unjust  that  the  defendant  should  occupy  without 
payment.  The  rent  accruing  from  a  leasehold  cannot  go  to  the 
termor's  heir. 

Coleridge^  Serjt.  contra  : 
What  is  the  operation  of  the  deed  between  the  testator  and 
the  defendant  is  doubtful,  and  what  the  nature  of  the  payment 
reserved.  However,  taking  the  sum  reserved  by  the  testator  to 
be  not  a  mere  annual  payment,  as  in  Smith  v.  Maplebdck,  but 
from  the  periods  of  reservation  and  the  nature  of  the  premises 
occupied,  to  be  clearly  a  rent,  as  such,  it  is  subject  to  all  the 
incidents  of  rent.  Strictly  speaking,  rent  cannot  be  demanded 
except  by  him  who  has  the  reversion ;  and  though  it  appears 
[  '26  ]  from  the  cases  which  *have  been  cited,  that  a  lessee  who  assigns, 
reserving  rent,  may  sue  his  assignee  for  the  same,  yet  that  is 
only  because  the  assignee  is  estopped  to  dispute  the  title  of  the 
party  under  whom  he  occupies.  But  that  estoppel  does  not 
extend  beyond  his  life;  and  in  the  present  case  the  assignor 
being  dead,  the  defendant  is  at  liberty  to  shew  that  by  his  death 
all  his  interest  in  the  premises  ceased,  and  that  there  is  no 
reversion  in  respect  of  which  an  action  lies.  The  plaintiffs  are 
in  the  condition  of  a  stranger,  to  whom  rent  cannot  be  reserved : 
Litt.  s.  846;  and  the  circumstance  that  the  heir  cannot  sue, 
affords  no  argument  to  shew  that  the  plaintiffs  can ;  for  there 
are  many  cases  in  which  rent  becomes  extinct,  and  the  party 
originally  liable  ceases  to  be  charged :  Thorn  v.  WooUcombe  (3). 

Stephen  : 

In  Thorn  v.  WooUcojnbe  the  term  granted  by  the  lessor  had 
merged  in  the  inheritance;  and  upon  that  accoimt  the  rent 
incident  to  it  was  held  to  be  extinguished.  Here  the  term  by 
virtue  of  which  the  defendant  occupies  is  still  subsisting.  Bent 
service  can  only  be  recovered  by  the  reversioner :  but  the  rent 
sought  to  be  recovered  in  this  action  is  neither  rent  service  nor 
rent  seek ;  it  is  rent  reserved  by  virtue  of  the  defendant's  covenant. 

(1)  2  Mod.  175.  (3)  3  B.  &  Ad.  586. 

(2)  2  Wils.  375. 
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TiNDAL,  Ch.  J. :  Bakbr 

V, 

I  think  the  plaintiffs  are  entitled  to  recover.  This  is  an  action  Gostlino. 
of  covenant,  brought  on  an  indenture  entered  into  between  the 
plaintiffs*  testator  and  the  defendant,  by  which  certain  premises 
held  by  the  plaintiffs'  testator  for  a  term  of  thirty-one  years 
from  Christmas,  1828,  were  by  him  under-demised  and  leased  to 
the  defendant  from  the  29th  of  September,  1825,  for  thirty  years, 
the  defendant  covenanting  to  pay  *the  lessor,  his  executors  and  [  •27  ] 
administrators,  the  yearly  rent  or  sum  of  75Z.  by  equal  quarterly 
payments.  It  is  contended,  on  the  part  of  the  defendant,  that 
the  plaintiff  and  his  wife,  as  executrix  of  the  lessor,  are  not 
entitled  to  recover  during  the  continuance  of  the  term.  And, 
first,  an  objection  is  made  that  it  is  uncertain  what  is  the 
operation  of  this  deed.  I  think  it  amounts  to  a  demise ;  and  I 
need  only  refer  to  the  case  of  Poultney  v.  Holmes  (i),  where  the 
defendant  having  a  term  for  years,  whereof  one  year  and  three 
quarters  was  to  come,  agreed  with  the  plaintiff  that  he  should 
have  the  premises  for  the  remainder  of  the  term,  paying  to  the 
defendant  the  same  rent  as  was  reserved  upon  the  original  lease ; 
the  plaintiff  took  possession,  and  then  brought  trespass  against 
the  defendant  for  a  re-entry ;  it  was  objected  that  that  amounted  to 
an  assignment  of  the  lease,  and  was  therefore  void  by  the  Statute 
of  Frauds  and  Perjuries,  not  being  in  writing ;  to  which  it  was 
answered,  on  the  part  of  the  plaintiff,  that  it  must  be  taken  as  a 
lease,  and  not  as  an  assignment,  because  the  reservation  was  to 
the  lessee,  and  not  to  the  original  lessor ;  and  the  lessee  might 
maintain  debt  for  rent  upon  it,  though  he  could  not  distrain  for 
want  of  a  reversion ;  and  Lord  Habdwicke,  Ch.  J.,  being  of  the 
same  opinion,  a  verdict  was  found  for  the  plaintiff. 

Then,  it  is  asked  whether  this  is  a  covenant  for  the  payment 
of  a  gross  sum  or  for  the  payment  of  rent.  Upon  all  the 
authorities,  I  consider  it  a  payment  in  the  nature  of  rent.  The 
oases  of  Newconie  v.  Harvey  (2)  and  Lloyd  v.  Langford  (3),  both 
referred  to  by  Comyns  (Debt,  C.  E.),  shew  that  where  the  whole 
of  a  term  is  assigned,  a  gross  sum  reserved  periodically  to  the 
assignor  is  a  payment  in  the  nature  of  rent.    And  if  it  were  held 

(1)  Str.  405.  (3)  2  Mod.  175. 

(2)  Garth.  161. 
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bakeb  otherwise,  great  injustice  might  be  occasioned,  ^as  the  tenant,  if 
G08TLING.     evicted,  would  have  no  answer  to  an  action  on  his  covenant  for 

[  *88  ]  payment  of  the  sum  in  question ;  whereas  if  it  be  considered  as- 
rent,  eviction  would  be  an  answer  to  the  lessor's  claim.  As  to 
the  case  of  Thorn  v.  WooUcomhey  it  amounts  to  no  more  than  a. 
decision,  that  when  the  term  is  merged  in  the  inheritance,  the 
rent  reserved  is  extinguished :  little  more  than  had  before  been 
decided  in  Wehb  v.  Russell  (i),  which  excited  so  much  attention 
at  the  time,  but  which  has  long  been  recognised  as  undoubted 
law.  It  is  a  fallacy  to  say  the  plaintiffs  sue  as  assignees  of  the 
reversion ;  they  sue  on  privity  of  contract ;  and  the  contract  is. 
one  on  which  they  are  entitled  to  recover. 

Pare,  J.  and  Gaselee,  J.  concurred. 

BOSANQUBT,  J. : 

I  am  of  the  same  opinion.  There  is  no  merger  of  a  term 
here,  but  a  demise  from  Hutchins  to  the  defendant,  with  a. 
reservation  of  a  payment  in  the  nature  of  rent ;  and  the  question 
is,  whether  the  plaintiff  and  his  wife,  as  executrix  of  Hutchins,. 
are  entitled  to  sue  on  a  covenant  by  which  the  defendant  has 
engaged  to  pay  the  rent  or  yearly  sum  of  75Z.  The  term  being 
still  in  existence,  I  am  of  opinion  they  are  entitled  to  sue.  They 
do  not  sue  as  assignees  of  the  reversion,  but  as  personal 
representatives  of  the  testator.  They  claim  the  benefit  of  privity 
of  contract,  and  towards  the  defendant  stand  in  the  same  situa- 
tion as  the  testator  if  he  had  lived.     Our  judgment,  therefore,. 

must  be  for  the  plaintiffs. 

Judgment  for  plaintiffs. 


[29] 
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Defendant,  by  charter-party  of  October  20th,  1832,  agreed  to  go  in 
ballast  from  Portsmouth  to  St.  Michaers,  and  bring  back  a  cargo  of 
fruit  direct  to  London.  The  charterer  was  to  be  allowed  thirty-five^ 
running  days  for  loading  and  unloading,  to  commence  on  the  Ist  of 
December  then  next ;  and  if  the  vessel  did  not  arrive  at  St.  Michaers. 

(1)  1  E.  R.  725  (3  T.  B.  393).  v.  QarreU,  31  R.  R.  524.— R.  C. 

(2)  See  cases  cited  in  note  to  Davis 
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by  the  31  st  of  January,  1833,  the  charterer  was  to  be  at  liberty  to     M^Andbsw 
rescind  the  charter-party :  Held,  that  the  defendant  was  bound  to  pro-  >v* 

ceed  at  once  to  St.  Michael's,  and  was  not  at  liberty  to  make  an  inter-        Adamb. 
mediate  yo3rage  for  his  own  purposes,  although,  notwithstanding  such 
intermediate  voyage,  he  arrived  at  St.  MichaePs  before  the  31st  of 
January,  1833. 

The  first  count  of  the  declaration  stated,  that  on  the  20th  of 
October,  1882,  to  wit,  at,  &c.,  by  a  certain  charter-party  of 
affreightment  then  and  there  made  between  the  defendant, 
master  of  the  good  ship  or  vessel  called  the  Swallow  ^  then  lying 
at  Portsmouth,  and  the  plaintiffs  as  affreighters  of  the  said 
vessel,  it  was  mutually  agreed  between  the  plaintiffs  and  the 
defendant,  that  the  said  vessel  being  tight,  staunch,  and  strong, 
and  every  way  fitted  for  the  voyage,  should  proceed  in  ballast  to 
the  island  of  St.  Michael's,  or  so  near  thereimto  as  she  might 
safely  get,  and  after  being  well  and  sufficiently  ballasted  with 
stone  or  iron,  and  not  with  sand  or  anything  that  might  be 
prejudicial  to  the  cargo,  should  receive  on  board  from  the  agents 
of  the  affreighters  a  full  and  complete  cargo  of  fruit  in  boxes, 
which  the  affreighters  bound  themselves  to  ship,  not  exceeding 
what  she  could  reasonably  stow  and  carry,  over  and  above  her 
tackle,  apparel,  provisions,  stores,  and  furniture ;  and  the  vessel 
having  been  so  loaded,  should  proceed  with  the  said  cargo  direct 
to  the  port  of  London,  or  so  near  thereunto  as  she  might  safely 
get,  and  should  there  deliver  the  same :  the  master  should  not 
put  into  any  port  with  the  vessel  on  her  homeward  passage, 
unless  compelled  by  stress  of  weather  or  other  unavoidable 
necessity ;  (restraint  of  princes  and  rulers,  the  act  of  God,  the 
King's  enemies,  fire,  and  all  and  every  other  dangers  and 
accidents  of  the  seas,  rivers,  and  navigation,  of  what  nature  and 
kind  soever,  during  the  *said  voyage,  always  excepted) :  the  [  •so  ] 
freight  which  should  be  paid  for  the  said  cargo  should  be  71.  lOs. 
per  ton,  together  with  ten  guineas  as  a  gratuity  to  the  master, 
for  his  care  and  attention  to  the  cargo,  according  to  the  clauses 
and  stipulations  therein  expressed  for  that  purpose :  and  for  the 
purpose  of  loading  and  unloading  the  said  vessel,  the  affreighters 
or  their  agents  should  be  allowed  the  space  of  thirty-five  running 
days  in  the  whole,  if  required ;  those  days  should  commence  on 
the  1st  of  December  then  next,  provided  the  said  vessel  had  then 
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M'Andbew     arrived  at  St.  Michael's  and  should  be  in  readiness  to  receive 
Adams.       ^^^  cargo ;  (notice  thereof  being  given  to  the  shipper) ;  should 
continue  until  she  was  laden  and  despatched  from  her  loading 
port ;  recommence  at  her  port  of  discharge  on  the  day  after  her 
report  at  the   custom-house  and   being  ready  to  unload,  and 
should  finally  cease  on  her  being  fully  discharged  of  her  cargo  : 
the  affreighters  or  their  agents  should  also  be  allowed  to  keep 
the  said  vessel  on  demurrage  for  the  space  of  ten  running  days, 
over  and  above  the   days   already    thereinbefore  allowed  for 
loading  and  discharging,  on  paying  for  the  same  at  and  after 
the  rate  of  32.  per  day.    And  it  was  further  agreed,  that  in  case 
the  said  vessel  should  not  be  arrived  at  St.  Michael's  and  in 
readiness  to  receive  her  cargo  on  or  before  the  Slst  of  January- 
then  next,  it  should  be  optional  with  the  agents  of  the  affreighters^ 
whether  they  should  load  her  or  not ;  and  in  case  they  declined 
loading  her,  the  charter-party  should  be  null  and  void.     (The 
penalty  for  the  non-performance  of  the  charter-party  was  300Z.) 
And  the  charter-party  being  so  made  as  aforesaid,  afterwards, 
to  wit,  on,  &c.  at,  &c.  in  consideration  thereof,  and  that  the 
plaintiffs,  at  the  special  instance  and  request  of  the  defendant, 
had  then  and  there  undertaken  and   faithfully  promised  the 
defendant  to  fulfil  and  perform  the  charter-party,  as  affreighters 
[  *3i  ]        of  *the  said  ship  or  vessel  in  all  things  on  their  part  and  behalf 
to  be  performed  and  fulfilled,  the  defendant  undertook  and  then 
and  there  faithfully  promised  the  plaintiffs,  to  perform  and  fulfil 
the  charter-party  of  affreightment,  in  all  things  on  his  part  and 
behalf,  as  such  master  of  the  said  ship  or  vessel  as  aforesaid,  to 
be  performed  and  fulfilled.     But  although  the  plaintiffs  had 
always  performed  and  fulfilled  all  things  in  the  charter-party 
mentioned,  on  their  part  and  behalves  to  be  performed  and 
fulfilled,  to  wit,  at,  &c. ;  and  although  on  the  arrival  of  the  ship 
or  vessel  at  St.  Michael's  aforesaid,  they  always  were  ready  and 
willing  to  have  loaded  in  and  on  board  the  said  ship  or  vessel  a 
full  and  complete  cargo  of  fruit  in  boxes ;  and  although  they  had 
been  always  ready  to  pay  freight  according  to  the  charter-party ; 
and  although  it  was  the  duty  of  the  master,  in  pursuance  of  the 
charter-party,  to  have  sailed  and  proceeded  with  the  said  ship  or 
vessel  from  Portsmouth  without  any  unnecessary  deviation ;  yet 
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the  defendant,  not  regarding  the  charter-party,  nor  his  promise  m^andsbw 
and  undertaking,  nor  his  duty  in  that  behalf,  but  intending  to  adams. 
injure  the  plaintiflfs  in  that  behalf,  did  not  nor  would,  although 
not  prevented  by  the  restraint  of  rulers  or  princes,  or  any  other 
of  the  matters  or  things  excepted  as  aforesaid,  after  the  making 
of  the  charter-party,  sail  from  Portsmouth  aforesaid,  with  the 
said  ship,  and  in  ballast,  to  the  island  of  St.  Michael's  without 
making  any  unnecessary  deviation  therefrom;  but  on  the  con- 
trary thereof,  after  the  making  of  the  said  charter-party,  to  wit, 
on,  &c.,  at,  &c.,  did  set  sail  with  and  carry  the  said  ship  or  vessel 
towards  Oporto,  and  on  arriving  near  to  Oporto,  did  unnecessarily 
and  improperly  sail  and  proceed  back  again  to  Portsmouth  afore- 
said ;  and  thereby  did  make  an  unnecessary  deviation  out  of  the 
voyage  from  Portsmouth  to  the  island  of  St.  Michael's  in  the 
charter-party  mentioned,  whereby  the  ship  did  not  arrive  at  St. 
Michael's  until  a  long  period  of  time  after  that  at  *which  she  f  '32  ] 
might  have  arrived  there  but  for  such  unnecessary  deviation 
aforesaid.  By  means  of  which  said  premises  the  ship  did  not 
reach  the  port  of  London  with  a  certain  cargo  of  fruit  in  boxes, 
which  the  plaintiffs  caused  to  be  shipped  in  and  on  board  the 
said  ship  or  vessel,  on  her  arrival  at  St.  Michael's,  until  a  long 
time,  to  wit,  two  months  after  she  ought  in  due  course  to  have 
arrived  if  she  had  sailed  without  unnecessary  deviation  to  St. 
Michael's,  according  to  the  true  intent  and  meaning  of  the  said 
charter-party.  By  reason  whereof  the  said  cargo  so  loaded  on 
board  the  said  ship  or  vessel  was  of  much  less  value  than  it 
might  and  otherwise  would  have  been  if  the  defendant  had 
performed  the  voyage  without  such  deviation  as  aforesaid.  And 
thereby  the  plaintiffs  lost  divers  large  sums  of  money,  to  wit, 
the  sum  of  QOOL ;  and  also  the  plaintiflfs,  by  reason  of  the  delay 
in  the  arrival  of  the  ship  or  vessel  as  aforesaid,  were  forced  and 
obliged  to  pay,  and  actually  paid,  to  certain  persons,  to  wit,  to 
Messrs.  Bayliss  &  Co.,  and  Messrs.  Webb  and  Pilcher,  to  whom 
the  plaintiflfs  had  sold  the  cargo,  divers  large  sums  of  money, 
to  wit,  the  sum  of  2601. ,  to  wit,  at,  &c. 

The  defendant  pleaded  the  general  issue. 

At  the  trial  before  Tindal,  Gh.  J.  it  appeared,  that  on  the  20th 
of  October,  1832,  the  plaintiflfs  chartered  the  defendant's  vessel. 


544  1834,     C.  P.     1  BING.  N.  C.  32—33.  [r.r. 

M'Akdbew  the  SwaUoic,  then  lying  at  Portsmouth,  to  proceed  in  ballast  to 
Adams.  Bt.  Michael's,  there  to  take  on  board  a  cargo  of  fruit,  and  return 
direct  to  London.  For  the  purpose  of  loading  and  unloading, 
the  freighters  were  to  be  allowed  thirty-five  running  days  in  the 
whole,  if  required,  to  commence  on  the  1st  of  December  then 
next,  provided  the  vessel  should  then  have  arrived  at  St. 
Michael's,  and  be  in  readiness  to  receive  her  cargo.  The 
freighters  were  also  to  be  allowed  to  keep  the  vessel  ten  running 
days  more  on  demurrage;  and  if  she  should  not  be  at  St. 
Michael's  ready  to  receive  her  cargo  by  the  81st  of  January, 
[  *83  ]  then  ^next,  it  was  to  be  optional  with  the  freighters  to  load  or 
not,  and  to  declare  the  charter-party  null  and  void. 

The  usual  length  of  the  voyage  from  England  to  St.  Michael's 
is  a  fortnight  or  three  weeks,  and  the  time  consumed  in  loading 
and  unloading,  about  a  week;  so  that,  if  the  defendant  had 
sailed  direct  for  St.  Michael's  about  the  time  he  executed  the 
charter-party,  it  might  reasonably  be  expected  that  he  would 
have  delivered  his  cargo  in  London  by  the  1st  of  January,  1838. 
Listead,  however,  of  proceeding  in  ballast  direct  for  St.  Michael's, 
the  defendant,  on  the  7th  of  November,  sailed  to  Oporto,  with 
troops  for  Don  Pedro,  intending  to  proceed  to  St.  Michael's  after 
landing  the  troops.  Being  prevented  from  effecting  his  purpose 
by  Don  Miguel's  batteries,  he  returned  to  Portsmouth  on  the 
28th  of  November,  relanded  the  troops,  and  sailed  for  St. 
Michael's  on  the  6th  of  December.  He  arrived  at  that  island 
before  the  31st  of  January,  was  loaded  with  oranges,  and  arrived 
in  London  on  the  1st  of  February.  By  that  time  there  was 
a  glut  of  oranges  in  the  market,  and  the  price  had  fallen,  since 
the  end  of  December  (when  the  season  of  the  London  market 
begins),  10s.  6d.  a  box,  which,  upon  the  whole  of  the  Swallow's 
cargo,  occasioned  a  loss  of  more  than  260Z. 

On  the  9th  of  November,  the  plaintiffs,  being  informed  that 
the  defendant  had  sailed  for  Oporto,  despatched  a  letter  for  him 
to  St.  Michael's,  in  which  they  said,  ''Li  having  taken  the 
Swallow  to  Oporto  with  passengers,  on  her  way  to  St.  Michael's, 
instead  of  proceeding  direct,  we  consider  you  to  have  deviated 
from  the  due  performance  of  the  charter-party  entered  into  with 
us,  and  we  hold  you  liable  for  all  loss  or  injury  which  may 
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arise  to  the  parties  interested  in   consequence    of   your    not    M'Akdrew 
proceeding  direct."  Adams. 

The  plaintiffs  were  agents  for  Brander,  an  orange  merchant  at 
St.  Michael's,  and  in  November,  subsequently  to  their  addressing 
to  the  defendant  the  letter  of  the  *9th  of  that  month  complaining  [  *34  ] 
of  his  deviating  to  Oporto,  they,  on  the  part  of  Brander,  con* 
tracted  to  let  Bayliss  (with  whom  they  had  negotiated  on  the 
20th  of  October)  have  385  boxes  of  Brander's  oranges  by  the 
Swallow,  and  Webb  and  Pilcher  150  boxes,  at  the  market  price  at 
St.  Michael's.  The  oranges  were  received  by  Bayliss  and  Webb 
and  Pilcher,  who  paid  Brander  for  them. 

In  the  fruit  trade,  the  early  ships  sail  about  the  end  of 
October,  and  arrive  in  London  about  the  end  of  December :  it  is 
advantageous  to  be  early  in  the  market,  and  Bayliss  and  Webb 
and  Pilcher,  having  been  led  to  expect  that  the  Swallow  would 
arrive  early,  called  on  the  plaintiffs  to  make  good  the  loss 
incurred  by  the  fall  in  the  price  of  oranges  in  the  London 
market,  between  the  end  of  December  and  the  1st  of  February. 
The  plaintiffs  paid  them  the  difference,  amounting,  as  above, 
to  upwards  of  260Z.,  and  sought  by  this  action  to  recover 
corresponding  damages  at  the  hands  of  the  defendant. 

A  verdict  was  taken  for  254Z.,  with  leave  for  the  defendant  to 
move  to  enter  a  nonsuit,  in  case  the  Court  should  be  of  opinion 
that  the  stipulations  of  the  charter-party  were  satisfied  by  his 
arriving  at  St.  Michael's  before  the  31st  of  January,  1833,  or  to 
reduce  the  verdict  to  nominal  damages,  if  it  should  be  thought 
the  plaintiffs  were  not  responsible  to  Bayliss  and  Webb  and 
Pilcher. 

Wilde,  Serjt.  having  obtained  a  rule  nisi  accordingly, 

Spankie,  Serjt.  and  Watson  shewed  cause  : 

1st.  The  stipulations  of  the  charter-party  were  not  satisfied  by 
the  defendant's  arriving  at  St.  Michael's  just  before  the  31st  of 
January.  If  he  did  not  arrive  by  that  time,  the  plaintiffs  had 
the  option  of  rescinding  the  contract :  Shuhrich  v.  Sahnond  (i)  : 
but   their  intention,  *and  his  contract,  was,  that  he   should        [  '35  ] 

(1)  3  Burr.  1637. 
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M'Andiiew    proceed  without  delay  and  without  deviation.     This  might  be 
adauk.       inferred  from  the  nature  of  the  trade,  in  which  great  advantage 
is  derived  from  being  early  in  the  market;  but  it  is  in  effect 
expressly  provided  for  by  the  stipulation,  that  the  defendant 
should  proceed  out  in  ballast.     The  obvious  meaning  of  that 
stipulation  is,  that  he  should  not  lose  time  by  engaging  in  any 
other  adventure,  or  lessen  the  speed  of  his  vessel  outwards  by 
any  kind  of  load.     And,  even  without  such  stipulation,  it  is  the 
duty  of  the  captain,  upon  such  a  contract  as  this,  to  proceed  on  his 
voyage  without  deviation  and  without  delay.     Thus,  in  Davis 
V.  Garrett  (i),  where  the  plaintiff  put  on  board  defendant's  barge, 
lime,  to  be  conveyed  from  the  Medway  to  London,  the  master  of 
the  barge  deviated  unnecessarily  from  the  usual  course,  and, 
during  the  deviation,  a  tempest  wetted  the  lime,  and  the  barge 
taking  fire  thereby,  the  whole  was  lost ;   it  was  held,  that  the 
defendant  was  liable.     The  same  principle  is  established  by  Max 
V.  Roberts  (2).     So  in  Freeman  v.  Taylor  (s),  the  plaintiff,  owner 
and  captain  of  a  ship,  agreed  by  charter-party  to  proceed  to  the 
Cape,  and  having  delivered  goods  there,  to  proceed  with  all  con- 
venient speed  to  Bombay,  where  the  freighter  engaged  to  put  on 
board  a  cargo  of  cotton  for  England.     Plaintiff  arrived  at  the 
Cape,  and  might  have  proceeded  on  his  voyage  in  two  days ;  but 
he  remained  there  ten,  taking  in  cattle  for  the  Mauritius  on  his 
own  account :  he  went  round  by  the  Mauritius  on  his  way  to 
Bombay,  and  arrived  at  the  latter  place  six  weeks  later  than  he 
would  have  done  if  he  had  proceeded  thither  direct :   other  ships 
had  arrived  in  the  meantime  :  the  freighter  refused  to  load ;  and, 
in  an  action  on  the  charter-party,  the  jury  were  directed  to  con- 
[  *'d6  ]       sider  whether  the  deviation  *was  such  as  to  have  deprived  the 
freighter  of  the  benefit  of  the  contract;    and,  a  verdict  being 
found  for  the  defendant,  a  new  trial  was  refused.    And  in  Mount 
V.  Larfcin«(4),  where  the  defendant  executed,  28th  of  February, 
1824,  a  policy  of  assurance  on  freight  from  Sincapore  to  Europe, 
with  liberty  to  sail  to,  touch,  and  stay  at,  any  places  whatsoever, 
to  load,  unload,  reload,  and  for  all  necessary  purposes  whatever ; 
the  ship  sailed  from  London  in  September,  1828 ;  and,  having 

(1)  31  R.  R.  524  (6  Bing.  716).      (3)  34  R.  B.  647  (8  Bing.  124). 

(2)  12  East,  89.  (4)  34  E.  R.  631  (8  Bing.  108). 
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been  detained  by  the  captain,  for  his  own  purposes,  at  Van    M'Andrew 
Diemen's  Land,  did  not  arrive  at  Sincapore  till  the  30th  of       adams. 
March,  1825 ;  she  sailed  thence  on  the  voyage  the  3rd  of  May, 
1825  :  it  was  held,  that,  by  so  long  a  postponement  of  the  risk, 
the  defendant  was  discharged,  a  jury  having  found  the  delay 
unreasonable. 

The  captain  must  be  taken'  to  know  the  custom  of  the  trade, 
and  the  importance  of  an  early  arrival  in  the  market :  VaUance 
V.  Dewar(\). 

2ndly.  The  plaintiffs  are  entitled  to  retain  their  verdict  for 
the  whole  amount.  It  is  true  that  the  cargo  was  consigned  to 
Bayliss  and  Webb  and  Pilcher ;  but  the  plaintiffs  were  impliedly 
responsible  to  them  for  the  veasel's  early  arrival  in  the  market, 
and  for  the  consequences  of  her  delay.  Even  as  agents  or  trustees 
for  them,  or  as  consignors,  they  had  such  a  special  property  in 
the  cargo  as  would  entitle  them  to  recover  damages  in  trover 
against  the  defendant  for  loss  by  improper  detention ;  and,  on 
the  same  principle,  they  ought  to  recover  for  loss  occasioned  by 
the  defendant's  delay.  In  Moore  v.  WiUon  (2)  it  was  held,  that 
the  consignor  might  recover  against  a  carrier  for  non-delivery, 
although  the  charge  for  carriage  was  to  be  paid  by  the  consignee  : 
Davis  V.  James  (3),  Freeman  v.  Birch  (4). 

WiU^ :  [  37  ] 

The  fruit  market  continues  in  London  for  some  months ;  and 
though  an  early  arrival  may  sometimes  be  advantageous,  there 
is  nothing  on  the  face  of  this  charter-party  to  shew  that  an  early 
arrival  was  intended  or  desired  by  the  plaintiffs.  On  the  con- 
trary, the  stipulation,  that  the  plaintiffs  might  rescind  the 
contract  if  the  defendant  did  not  arrive  at  St.  Michael's  by 
the  31st  of  January,  leads  to  the  inference  that  the  defendant's 
engagement  would  be  satisfied  if  he  arrived  by  that  day.  If  the 
plaintiffs  had  desired  an  earlier  voyage,  they  would  have  inserted 
an  earlier  day  in  that  stipulation :  and  the  time  allowed  for 
running  days  and  demurrage  leads  to  the  same  conclusion.     In 

(1)  10  E.  R.  738  (1  Camp.  503).  (4)  38  B.  R.  388  (1  Nev.  &  Man. 

(2)  1  R.  R.  347  (1  T.  R.  659).  420). 

(3)  5  Burr.  2680. 
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j  M*Andrkw    Max  V.  Roberts^  Davis  v.  Garrett,  Freeman  v.  Taylor ,  and  Mozint 

Adams.       V.  Larkins,  the  time  for  the  voyage  was  not  defined  by  any  such 

specification  of  a  particular  day  beyond  which  the  shipowner  was 

i  to  have  no  claim ;  and  deviation  or  unreasonable  delay  expressly 

appeared.  Here,  the  captain  arrived  within  the  specified  time  ; 
and,  provided  he  accomplished  that,  he  had  a  right  in  the 
interval  to  employ  his  vessel  as  he  pleased.  With  respect  to 
the  custom  of  the  trade,  he  was  bound  to  know  the  course  of  the 
voyage  as  to  stowing  and  navigating  his  vessel ;  but  the  rise  or 
fall  of  price  in  the  London  market  is  a  matter  out  of  his  depart- 
ment. Having  arrived  before  the  last  day  stipulated  by  the 
plaintiffs,  he  must  be  deemed  to  have  arrived  within  a  reasonable 
time. 

But,  at  all  events,  the  plaintiffs  are  entitled  only  to  nominal 
damages.  The  loss  occasioned  by  the  fall  in  the  market  fell,  in 
the  first  instance,  upon  Bayliss  and  Webb  and  Pilcher,  the  con- 
signees of  the  cargo ;  and  the  plaintiffs,  having  entered  into  no 
agreement  that  the  cargo  should  arrive  within  any  given  time, 
were  under  no  obligation  to  reimburse  the  consignees.  The 
contract  for  the  sale  of  the  oranges  to  Bayliss  and  Webb  and 
[  *38  ]  Pilcher  was  not  entered  into  till  after  the  plaintiffs  knew  *the 
defendant  had  sailed  for  Oporto.  They  could  not,  therefore, 
at  the  time  of  that  contract,  have  engaged  with  Bayliss  and 
Webb  and  Pilcher  that  the  Swalloiv  should  sail  direct  to  St. 
Michael's. 

TiNDAL,  Ch.  J. : 

This  case  comes  before  the  Court  on  two  distinct  grounds. 
The  first,  on  a  motion  to  enter  a  nonsuit ;  the  other,  that  the 
verdict  for  254i.  be  reduced  to  nominal  damages. 

We  think  that  the  verdict  ought  to  stand,  but  that  it  should 
be  reduced  to  nominal  damages. 

The  broad  question  is,  whether,  upon  the  construction  of  the 
charter-party,  there  has  been  unnecessary  delay  in  commencing 
the  voyage  to  St.  Michael's. 

Upon  general  principles,  in  all  contracts  by  charter-party, 
where  there  is  no  express  agreement  as  to  time,  it  is  an  implied 
stipulation  that  there  shall  be  no  unreasonable  or  unusual  delay 
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in  commencing  the  voyage ;  and,  after  it  has  been  commenced,     M'Akdbew 
no  deviation.  adams. 

And  the  question  here  is,  whether  the  defendant  sailed  within 
a  reasonable  time  according  to  the  terms  of  his  charter-party. 
All  the  authorities  concur  in  stating,  that  the  voyage  must  be 
commenced  within  a  reasonable  time ;  and  they  are  all  cited  and 
commented  upon  in  Freeman  v.  Taylor  and  Mount  v.  Larkins. 
If  that  be  the  general  rule,  where  there  is  any  delay  in  a  voyage 
it  is  incumbent  on  the  party  to  account  for  it.  In  many  cases 
it  may  be  difficult  to  say  what  is  a  reasonable  or  an  unreason- 
able time  for  commencing  a  voyage.  It  is  better,  therefore,  to 
refer  to  the  contract  itself,  and  see  whether  the  voyage  performed 
is  conformable  to  that  pointed  out  by  the  contract. 

Now,  looking  at  this  contract,  I  think,  with  a  view  to  the 
object  of  the  voyage,  its  commencement  was  delayed  an 
unreasonable  time. 

The  charter-party  was  entered  into  the  20th  of  October,  1832, 
and  provides,  that  the  Swallow,  "  being  tight,  *staunch,  strong,        [  *39  ] 
and  in  every  way  fitted  for  the  voyage,  shall  proceed  in  ballast 
to  St.  Michael's." 

I  do  not  lay  stress  on  the  stipulation  for  proceeding  in  ballast, 
any  further  than  that  it  seems  to  refer  to  a  voyage  in  which  the 
master  should  not  lie  by  to  take  in  a  cargo,  which  might  delay 
the  ship  on  her  voyage.  The  instrument  then  goes  on, — "  shall 
there  receive  on  board  a  complete  cargo  of  fruit ;  and,  having 
been  so  loaded,  shall  proceed  with  the  said  cargo  direct  to  the 
port  of  London."  Then,  after  some  stipulations,  to  which  it  is 
unnecessary  to  refer, — "  for  the  purpose  of  loading  and  unload- 
ing, the  affreighters  or  their  agents  shall  be  allowed  the  space  of 
thirty-five  running  days,  if  required,  to  commence  on  the  Ist  of 
December,  provided  the  vessel  should  then  have  arrived  at  St. 
Michael's,  and  be  allowed  to  keep  the  vessel  on  demurrage  ten 
days  over  and  above  the  running  days." 

Now,  inasmuch  as  the  parties  have  stipulated  that  the  lay  days 
shall  commence  on  the  1st  of  December,  it  may  be  inferred  that 
they  contemplated  the  voyage  to  St.  Michael's  should  terminate 
by  that  day.  If,  indeed,  by  any  accident  or  unforeseen  cause, 
which  should  excuse  the  master,  the  vessel  should  arrive  later. 
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m*akdbew  the  charterer  would  have  no  just  cause  of  action :  but  the  inten- 
adamb.  tion  at  the  time  was,  that  the  object  of  the  voyage  should,  if 
possible,  take  effect  from  the  1st  of  December.  That  it  might 
have  taken  effect  from  that  time,  is  clear ;  for  the  voyage  usually 
lasts  a  fortnight  or  three  weeks,  and  the  vessel  sailed  for  Oporto 
on  the  7th  of  November. 

The  instrument  then  goes  on, ''  That,  in  case  the  vessel  should 
not  be  arrived  at  St.  Michael's,  and  in  readiness  to  receive  her 
cargo  by  the  81st  of  January  next,  it  shall  be  optional  with  the 
agents  of  the  affreighters  whether  they  load  or  not ;  and  in  case 
they  decline  loading,  the  charter-party  shall  be  null  and  void." 
[  ^40  ]  That  was  to  give  the  charterer  the  option  of  repudiating  *the 
contract  if  the  vessel  should  arrive  too  late  for  any  useful 
purpose,  although,  if  she  had  been  detained  by  any  justifiable 
cause,  he  might  have  no  right  of  action  against  the  owner. 

And  all  the  evidence  in  the  cause  goes  to  shew  that  the 
intention  of  the  parties  in  entering  into  this  contract  was  such 
as  I  have  described :  the  course  of  the  trade  in  London,  which 
requires  a  speedy  voyage,  and  gives  advantages  to  those  who  are 
first  in  the  market ;  and  the  letter  of  the  9th  of  November,  in 
which  the  plaintiffs  say,  *'  In  having  taken  the  SicaUoiv  to  Oporto 
with  passengers,  on  her  way  to  St.  Michael's,  instead  of  pro- 
ceeding direct,  we  consider  you  to  have  deviated  from  the  due 
performance  of  the  charter-party  entered  into  with  us,  and  we  hold 
you  liable  for  all  loss  or  injury  which  may  arise  to  the  parties 
interested  in  consequence  of  your  not  proceeding  direct." 

I  think,  therefore,  that,  as  the  commencement  of  the  voyage 
was,  without  any  justifiable  cause,  delayed  till  the  6th  of 
December,  an  action  lies  for  the  plaintiffs. 

As  to  the  second  point,  if  the  charter-party  has  been  broken, 
although  the  plaintiffs  may  have  incurred  no  actual  damage,  the 
law  gives  them  nominal  damages.  But  the  plaintiffs  allege 
special  damage,  and  it  is  for  them  to  make  out  that  allegation. 
They  state  in  the  declaration,  ''  that  thereby  the  plaintiffs  lost 
divers  large  sums,  to  wit,  the  sum  of  300Z. ;  and  also  the 
plaintiffs,  by  reason  of  the  delay  in  the  arrival  of  the  ship  or 
vessel  as  aforesaid,  were  forced  and  obliged  to  pay,  and  did 
actually  pay,  to  certain  persons,  to  wit,  Messrs.  Bayliss  &  Co., 


VOL.  XLi.]       18S4.     C.  P.     1  BING.  N.  C.  40—42.  551 

and  Messrs.  Webb  and  Pilcher,  to  whom  the  plaintiffs  had  sold    m^akdbew 
the  cargo,  divers  large  sums  of  money,  to  wit,  the  sum  of  260L"       adams. 

Looking  at  the  evidence,  it  does  not  appear  that  any  such 
contract  was  entered  into  by  the  M'Andrews,  as  agents  of 
Brander,  with  Webb  and  Pilcher,  and  with  *Baylis8,  as  should  [  *ii  J 
entitle  the  latter  to  sue  the  M' Andrews;  or  that  any  cargo  of 
theirs  has  been  kept  back  for  the  delay  of  which  M'Andrews 
are  responsible  to  them.  The  damages,  therefore,  must  be 
reduced  to  Is. 

Park,  J. : 

In  all  contracts  by  charter-party  expedition  is  of  importance, 
for,  by  delay,  the  whole  object  of  the  voyage  may  be  defeated : 
but  expedition  appears  to  be  peculiarly  of  importance  in  the  trade 
in  which  the  plaintiffs  are  engaged ;  and  Lord  Tenterden  lays 
it  down,  in  his  work  on  Shipping,  that  the  intention  of  the  parties 
is  to  be  looked  to  with  reference  to  the  trade  in  which  they  are 
engaged.  Looking  at  this  charter-party,  I  entertain  no  doubt  as 
to  the  intention  of  the  parties,  that  the  voyage  should  be  com- 
menced with  all  reasonable  expedition ;  and  the  law  in  our 
books,  on  this  point,  is  the  same  as  with  foreign  nations. 

Emerigon  (c.  13,  s.  10)  discusses  the  lawfulness  of  under- 
taking another  voyage  pending  an  insurance.  After  citing  two 
old  cases,  in  which  it  had  been  decided  by  the  French  Courts 
that  such  voyage  might  lawfully  be  undertaken,  he  observes: 
"  Mais  cette  jurisprudence  etait  contraire  au  principe  etabli  dans 
la  precedente  section,  et  a  la  doctrine  de  tous  nos  auteurs,  qui 
nous  apprennent  que  si,  avant  que  le  voyage  assure  soit  com- 
mence, le  capitaine  en  entreprenne  un  autre,  I'assurance  est 
nuUe,  et  la  prime  doit  etre  restituee."  This  was  cited  in  Mount 
V.  LarkinSy  where  the  judgment  turned  on  the  same  general 
principles ;  and  the  same  law  was  laid  down  in  Freeman  v. 
Taylor.  There,  the  plaintiff,  owner  and  captain  of  a  ship,  agreed 
by  charter-party  to  proceed  to  the  Cape,  and,  having  delivered 
goods  there,  to  proceed  with  all  convenient  speed  to  Bombay, 
where  the  freighter  engaged  to  put  on  board  a  cargo  of  cotton 
for  England.  Plaintiff  arrived  at  the  *Cape,  and  might  have  [  ^42  ] 
proceeded  on  his  voyage  in  two  days ;   but  he  remained  there 
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M'Andkiew  ten,  taking  in  cattle  for  the  Mauritius  on  his  own  account.  He 
Adams.  "W®^*  round  by  the  Mauritius  in  his  way  to  Bombay,  and  arrived 
at  the  latter  place  six  weeks  later  than  he  would  have  done  if  he 
had  proceeded  thither  direct:  other  ships  had  arrived  in  the 
meantime.  The  freighter  refused  to  load ;  and,  in  an  action  on 
the  charter-party,  the  jury  were  directed  to  consider  whether  the 
deviation  was  such  as  to  have  deprived  the  freighter  of  the  benefit 
of  the  contract ;  and  a  verdict  being  found  for  the  defendant,  the 
Court  refused  to  grant  a  new  trial. 

So,  in  Palmer  v.  Marshall  (i),  Tindal,  Ch.  J.  said,  "  The  policy 
bore  date  the  28th  of  January,  1881,  and  the  vessel  remained  in 
the  float  at  Bristol  from  the  date  of  the  policy  till  the  17th  of 
May,  when  she  sailed  on  her  voyage,  and  was  shortly  afterwards 
lost.  A  policy  effected  in  these  terms,  and  in  this  shape,  implies 
that  the  voyage  insured  shall  be  very  shortly  commenced,  or  is, 
at  all  events,  in  the  near  contemplation  of  the  parties ;  and  when 
we  see  that,  in  the  present  instance,  the  voyage  was  not  com- 
menced till  the  middle  of  May,  we  are  bound  to  say  that  the 
delay  was  unreasonable,  unless  it  be  accounted  for."  And 
Aldbrson,  J.  said,  "  A  delay  in  sailing,  in  order  to  be  justified, 
must  be  a  delay  incurred  for  the  purpose  of  the  voyage."  And 
there  was  no  reason  why  this  vessel,  when  the  defendant  had 
entered  into  the  charter-party  on  the  20th  of  October,  should 
take  an  intermediate  voyage  with  troops  for  Don  Pedro. 

But  the  strongest  case  is  Davis  v.  Garrett,  where  Tindal,  Ch.  J. 

says,  **  We  cannot  but  think  that  the  law  does  imply  a  duty 

in  the  owner  of  a  vessel,  whether  a  general  ship,  or  hired  for  the 

[  ♦43  ]       special  purpose  of  the  *voyage,  to  proceed  without  unnecessary 

deviation  in  the  usual  and  customary  course." 

And  it  is  not  usual  or  customary  to  touch  at  Oporto  in  the 
voyage  to  St.  Michael's.  The  whole  of  the  evidence  shews,  that, 
though  some  persons  may  speculate  for  cargoes  at  the  close  of  the 
season,  an  early  and  expeditious  voyage  to  St.  Michael's  gives 
the  merchant  an  advantage  in  the  market.  The  number  of 
running  days  was  probably  appointed  with  a  view  to  any  accident 
that  might  detain  the  vessel ;  and  the  word  "  direct,"  applied  to 
the  homeward  voyage,  does  not  imply  that  the  master  was  to  be 

(1)  8  Bing.  318. 
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at  liberty  to  deviate  on  the  outward  voyage.    On  this  contract,    m*andkew 

therefore,  it  seems  to  me  clearly  the  intention  of  the  parties  that       adams. 

the  vessel  should  sail  for  her  destination  immediately ;  and  the 

letter  of  the  9th  of  November  is  highly  confirmatory  of  this. 

'With  respect  to  the  damages,  I  at  first  entertained  some  doubt ; 

but,  as  it  is  admitted  that,  to  entitle  the  plaintiffs  to  sue  the 

defendant,  Webb  and  Pilcher  should  be  in  a  situation  to  have 

sued  the  plaintiffs,  and  as  there  appears  to  be  no  contract  on 

which  they  could  have  proceeded,  I  yield  to  the  opinion  of  the 

rest  of  the  Court. 

Oaselee,  J. : 

The  first  point  has  been  so  fully  discussed  that  I  shall  add  no 
more.  There  is  nothing  to  take  this  case  out  of  the  general 
principle  so  frequently  laid  down,  and  particularly  relied  on  in 
Davis  V.  Garrett. 

As  to  the  damages,  it  is  agreed  that,  before  the  plaintiffs  can 
recover  against  the  defendant,  they  must  make  out  that  they 
were  themselves  liable  to  the  suit  of  Webb  and  Pilcher.  That, 
they  have  failed  to  establish;  and  though  Bayliss  began  to 
negotiate  on  the  20th  of  October,  he  came  to  no  agreement  till 
near  the  end  of  November,  a  ^fortnight  after  the  plaintiffs  had  [  *44  ] 
complained  that  the  defendant  had  broken  the  terms  of  his 
charter-party ;  and,  even  in  that  transaction,  the  plaintiffs  appear 
to  have  acted  rather  as  agent  of  Brander  than  on  their  own 
account.  Nor  was  the  contract  with  Webb  and  Pilcher  entered 
into  before  the  28rd  of  November.  I  think,  therefore,  on  these 
grounds,  the  damages  must  be  reduced. 

BOSANQUET,  J. : 

I  am  of  the  same  opinion  on  both  points.  The  general 
principle  is,  that  he  who  enters  into  a  contract  is  bound  to 
perform  it  within  a  reasonable  time,  unless  there  be  provision 
to  the  contrary ;  and  I  see  nothing  in  this  contract  to  control  the 
general  principle.  The  vessel  is  to  proceed  to  St.  Michael's  in 
ballast;  which  shews  that  it  was  wished  she  should  not  be 
impeded  by  engaging  in  other  traffic.  The  lay  days  are  to 
commence  from  the  1st  of  December ;   which  shews  the  time  of 
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m*Andbbw  arrival  in  the  contemplation  of  the  parties  ;  and  the  charterer  is 
Adams.  to  have  th^  option  of  being  off  his  bargain  if  the  vessel  does  not 
arrive  out  by  the  31st  of  January.  That  is  a  stipulation  inserted 
on  his  behalf  to  quicken  the  owner,  but  does  not  absolve  the 
owner  from  using  all  reasonable  expedition.  Then,  the  contract 
is  executed  on  the  20th  of  October,  and  the  vessel  sails  on  the  7th 
of  November  ;  which,  under  ordinary  circumstances,  would  have 
brought  her  to  St^  Michael's  by  the  Ist  of  December.  But  the 
captain  takes  in  troops  and  sails  for  Oporto,  which  delays  him 
till  the  6th  of  December;  so  that  the  plaintiffs  have  lost  the 
chance  of  advantage  they  would  have  derived  from  the  vessel's 
early  arrival  in  the  market.  I  consider  this  clearly  a  breach  of 
the  charter-party,  for  which  an  action  lies.  Then  comes  the 
[  *45  ]  question,  what  damages  they  are  entitled  to.  Now,  the  *plaintiflf8 
were  not  principals,  but  entered  into  the  charter-party  for  the 
benefit  of  others  who  might  ship  a  cargo ;  they  therefore,  per* 
sonally,  have  sustained  no  loss ;  but  if  they  have  entered  into 
any  contract  by  which  they  have  bound  themselves  to  deliver 
goods  by  a  certain  time,  and  have  paid  damages  upon  failing  to 
do  so,  they  may  call  on  the  defendant  to  make  good  such  loss* 
However,  they  do  not  appear  to  have  been  placed  in  any  such 
circumstances.  The  contract  with  Bayliss  was  not  entered  into 
till  after  they  had  complained  of  a  breach  of  contract  on  the  part 
of  the  defendant. 

The  plaintiffs,  therefore,  are  entitled  to  retain  their  verdict, 
but  only  for  nominal  damages. 

Bule  absolute  to  reduce  the  verdict  to  noiniiial 
damages. 
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COOPER  V.  BLANDY  and  Another.  i834. 

May  30. 
(1  Bing.  N.  C.  45—53 ;  S.  C.  4  Moore  &  Scott,  562 ;  3  L.  J.  (N.  S.)  C.  P.  274.)  JL. 

The  plaintiff  came  into  occupation  under  one  who  had  paid  rent  upon  l       -• 

distress  by  the  defendant:  Held,  that  after  proof  of  this  fact,  the 
plaintiff  was  estopped  from  disputing  the  defendant's  title  to  the  rent, 
notwithstanding  the  defendant  inadvertently  put  in  evidence  a  document 
which  shewed  that  the  plaintiffs  predecessor  occupied  under  a  lease  to 
which  the  defendant  was  in  law  a  stranger. 

Beplevin.  The  defendant  Blandy  avowed  for  two  years  and 
a  half  rent,  due  from  the  plaintiff  as  tenant  to  Blandy,  under  a 
demise  of  the  premises  at  602.  a  year. 

The  defendants  also  made  cognizance  as  bailiffs  of  James 
Temple  Mansel ; 

And  the  plaintiff  pleaded  non  tenuit. 

At    the  trial   it    appeared    that   the  plaintiff  had   obtained 
possession  of  the  premises  (the  "  Three  Tuns  "  tavern  in  Fetter 
Lane)   from  Nightingale,   the    preceding   occupier,   *and    had       [  ^46  ] 
taken    Nightingale's    stock;    that    Nightingale   succeeded    one 
Perry,  and  Perry  one  Nelson. 

The  defendants  proved  that  Perry  had  paid  rent  to  Blandy 
under  a  distress  in  February,  1829,  and  Nightingale  in 
February,  1831. 

The  defendants  then  put  in  evidence  a  deed  of  October,  1809, 
by  which  James  Temple  Mansel  and  his  wife  demised  the 
premises  to  Nelson  for  thirty-one  years. 

It  appeared,  however,  that,  in  1809  and  previously,  the  legal 
interest  in  the  premises  was  in  Alexander  and  Barclay,  the 
trustees  under  Mr.  and  Mrs.  Mansel's  marriage  settlement ;  and 
that  Alexander,  as  agent  for  the  Mansels,  had  often  received  the 
rent  from  Nelson. 

Mansel  and  his  wife  died  in  1825 ;  and  in  April,  1826,  under 
a  decree  of  the  Master  of  the  Rolls,  Alexander  and  Barclay 
conveyed  the  fee  simple  in  the  premises  to  the  defendant  Blandy, 
to  whom  Mansel  and  his  wife  were  largely  indebted. 

The  jury  having  found  a  verdict  for  the  defendants, 

Atcherley,  Serjt.,  pursuant  to  leave  given  at  the  trial,  moved 
to  set  it  aside  and  enter  a  verdict  for  the  plaintiff,  on  the  ground 
that  the  defendants,  after  shewing  that  the  plaintiff  occupied 
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CoopBB      the  premises  by  virtue  of  the  lease  granted  by  Mansel  and 
Blandy.      wife  in  1809,  ought,  in  order  to  justify  a  distress  for  rent,  to 
have  gone  on  and  have  shewn  a  conveyance  of  the  reversion 
from  Mansel  and  wife  to  the  defendant  Blandy. 

Merew ether,  Serjt.  shewed  cause : 

The  plaintiff,  having  come  in  under  Perry  and  Nightingale, 
must  stand  in  the  same  situation  with  respect  to  title  as  his 
predecessors.  Now  Perry,  in  1829,  and  Nightingale  in  1831, 
submitted  to  pay  rent  under  a  distress  made  by  Blandy :  after 
[  *47  ]  payment  under  such  circumstances  they  *were  estopped  to  dis- 
pute Blandy's  title ;  and  therefore  the  plaintiff,  claiming  under 
them,  is  estopped  also.  Where  the  lessor's  estate  has  expired, 
and  the  lessee  is  exposed  to  another  claimant,  he  may,  in  some 
cases,  set  up  those  facts  against  the  lessor's  claim:  Rogers  v. 
Pitcher  (1).  But,  here,  there  is  no  other  claimant,  nor  any 
evidence  that  Blandy's  interest  has  expired.  In  Rennie  v. 
Robinson  (2),  where  A.  hired  apartments  by  the  year  of  B.,  B. 
afterwards  let  the  entire  house  to  C,  who  sued  A.  in  an  action 
of  use  and  occupation  for  the  hire  of  the  apartments,  it  was 
held  that  A.  could  not  impeach  C.'s  title ;  and  Doe  v.  Parker  (3) 
is  to  the  same  effect. 

Atcherley  and  Kelly  in  support  of  the  rule : 

The  plaintiff  and  his  predecessors.  Perry  and  Nightingale, 
stand  in  the  situation  of  Nelson,  the  original  lessee  under  the 
lease  of  1809,  from  whom  they  claim.  And,  as  Nelson  would 
have  been  estopped  to  dispute  the  title  of  Mansel  and  wife,  the 
lessors  in  that  lease,  or  of  any  who  claim  under  Mansel  and 
wife,  so  is  the  plaintiff.  But  the  rule  of  estoppel  goes  no 
further:  they  may  dispute  the  title  of  a  stranger;  and,  upon 
the  evidence  in  this  case,  the  avowant  is  a  stranger  to  Mansel 
and  wife.  The  payment  of  rent  is  only  prima  facie  evidence  of 
admission  of  title,  which  may  afterwards  be  rebutted  by  the 
parties  shewing  it  was  paid  under  a  mistake.  And,  even  if  it 
should  be  thought  that,  after  such  payments,  the  plaintiff  was 

(1)  6  Taunt.  202.  (3)  Peake's  Evid.  283,  5tli  edit. 

(2)  25  R.  R.  604  (1  Bing.  147). 
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estopped  to  produce  evidence  infirmatory  of  the  avowant*s  title,       Goopeb 
yet,  when  the  avowant  has  himself  shewn,  by  the  deeds  he  has      blandt. 
given  in  evidence,  that  he  has  no  title  to  distrain,  the  plaintiff 
may  take  advantage  of  what  appears  on  the  *avowant*s  own       [  *48  ] 
shewing.     Here    the  avowant    has   shewn  that    the    plaintiff 
occupied  the  premises  by  virtue  of  a  lease  from  Mansel  and 
wife;  and  he  has  shewn  no  conveyance  of  the  reversion  from 
Mansel  and  wife  to  himself,  no  confirmation  of  the  lease,  nor 
any  attornment  by  the  plaintiff.     Upon  his  own  shewing,  there- 
fore, he  has  no  title  to  distrain ;  and,  being  destitute  of  such 
title,  he  falls  within  the  rule  established  in  Rogers  v.  Pitcher. 

In  Fenner  v.  Duplock  (i)  it  was  held,  that  payment  of  rent  by 
a  lessee  to  a  lessor  after  the  lessor's  title  had  expired,  and  after 
the  lessee  had  notice  of  an  adverse  claim,  did  not  amount  to  an 
acknowledgment  of  title  in  the  lessor,  or  to  a  virtual  attornment, 
unless,  at  the  time  of  payment,  the  lessee  knew  the  precise 
nature  of  the  adverse  claim,  or  the  manner  in  which  the  lessor*s 
title  had  expired. 

TiNDAL,  Ch.  J. : 

I  am  unable  to  perceive  any  sufficient  ground  for  exempting 
this  case  from  the  ordinary  rule  which  prevails  between  land- 
lord and  tenant,  namely,  that,  where  a  party  has  enjoyed 
land,  he  is  estopped  to  dispute  his  landlord's  title.  Here,  the 
plaintiff  occupied  the  premises  in  question  from  1831  to  1833. 
The  avowant  distrains  and  avows  for  two  years  and  a  half's 
rent ;  and  all  he  is  bound  to  prove  under  the  avowry  is, 
that  the  plaintiff  was  actually  tenant  at  a  certain  rent,  and 
that  the  rent  was  in  arrear.  It  is  immaterial  whether  the 
plaintiff  occupied  under  a  lease,  or  as  a  tenant  from  year  to 
year.  At  the  trial  the  defendant  might  have  confined  himself 
to  the  fact,  that  two  persons,  Nightingale  and  Perry,  had  occu- 
pied the  premises  from  1827  to  1830,  and  had  paid  rent  to 
him,  601.  a  year  by  quarterly  payments.  Then,  upon  proving 
that  the  plaintiff  came  in  under  Nightingale  and  Perry,  the 
law  would  have  implied  a  tenancy  from  year  to  year.  Had 
*he  confined  his  proof  to  those  facts,  the  payment  of  rent  to  [  '49  ] 
(1)  27  R.  R.  537  (2  Bing.  10). 
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(Cooper  Nightingale  and  Perry  under  a  distress  would  have  been  such 
iiLANDY.  an  acknowledgment  of  the  defendant's  title,  as  would  have 
precluded  the  plaintiflF,  coming  in  under  Nightingale  and  Perry, 
from  raising  any  dispute.  But  because  the  defendant  went 
further,  and  unnecessarily  put  in  evidence  the  deed  of  1809,  it 
is  contended  that  he  has  himself  shewn  he  is  not  entitled  to  the 
rent.  That  deed  is  a  lease  made  by  Mansel  and  wife,  hj^  which 
they  demise  the  premises  to  Nelson,  to  hold  for  thirty-one  years  ; 
and  it  is  urged  that  the  rent  paid  by  Nightingale  and  Perry, 
was  paid  in  affirmance  of  that  lease,  and  that  the  tenants  may 
now  say  to  their  landlord,  "We  require  you  to  go  on  and  shew  a 
conveyance  of  the  reversion  to  yourself."  Why  is  that  necessary  ? 
Nightingale  and  Perry  have  already  admitted  the  defendant's 
title  as  landlord.  If  they  apprehended  a  claim  from  any  other 
quarter,  why  did  they  not  dispute  his  title  when  he  levied  a 
distress  for  rent  ?  Their  abstaining  from  dispute  at  that  time,  is 
an  admission  that  he  had  a  right  to  the  rent ;  and  why  are  we 
to  presume,  in  favour  of  one  who  has  admitted  the  landlord's 
title  by  payment  of  rent  under  a  distress,  that  the  landlord  is 
not  entitled  to  receive  it  ? 

Whether  or  not  such  a  payment  is  in  all  cases,  and  at  all 
events,  an  estoppel  which  precludes  the  occupier  from  shewing 
that  some  other  person  is  entitled,  we  need  not  decide  here.  In 
Rogers  v.  Pitcher  it  was  held,  that  under  some  circumstances  it 
may  not  be  an  estoppel.  But  it  is  not  pretended  here  that  any 
other  person  is  entitled  to  the  rent ;  and  after  two  successive 
tenants,  under  whom  the  plaintiflF  comes  into  possession,  have 
admitted  the  defendant's  title,  we  are  called  upon  to  say  he 
has  none.  Before  calling  on  us  to  come  to  any  such  conclusion, 
the  plaintiflf  should  at  least  shew  that  he  paid  the  rent  to  the 
[  *50  ]  defendant  by  mistake,  and  that  *some  other  person  is  entitled  to 
receive  it.  So  far  from  that,  there  was  every  reason  for  supposing 
that  the  right  to  distrain  was  w^ith  the  defendant.  He  had 
purchased  the  property,  and  under  that  purchase  he  might  be 
in  possession  of  some  other  deed,  which,  under  the  circum- 
stances, he  was  not  bound  to  produce  at  the  trial.  And  the 
evidence  shewed,  either  that  the  plaintiff  was  dealing  with  the 
defendant  as  purchaser  in  fee  of  the  property,  or  that  the  lease 
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of  1809  was  made  by  persons  who  had  no  right  to  grant  it,  and  Cooper 
then  Nightingale  and  Perry,  in  whose  place  the  plaintiff  stood,  blandy. 
were  only  tenants  from  year  to  year. 

Here,  therefore,  we  have  a  person  who  has  enjoyed  the  land ; 
whose  predecessors  have  admitted  the  landlord's  title ;  but  who, 
when  called  upon  to  pay  rent,  says, ''  Because  the  landlord  has  put 
in  evidence  a  deed  which  raises  a  doubt,  but  does  not  necessarily 
militate  with  a  right  to  distrain,  I  ought  to  be  exempted  from  the 
payment  of  rent."  He  cannot  be  permitted  to  exonerate  himself 
by  such  an  argument,  and  therefore  the  rule  must  be  discharged. 

Park,  J. : 

The  argument  at  the  Bar  turns  on  the  fallacy  of  assuming 
that  the  rule  of  law  which  precludes  a  tenant  from  disputing 
his  landlord's  title  is  an  exception. to   the  general  principle 
under  which  the  actor  in  a  cause  is  required  to  establish  his 
claim ;  whereas  it  is  itself  a  general  rule,  to  which  the  cases 
cited,  as  Rogers  v.  Pitcher,  Fenner  v.  Duphck  and  others,  are 
cases  of  exception.     In  those  cases,  the  title  of  the  lessor  had 
expired,  and  other  persons  were  entitled  to  the  rent.    Here,  the 
rent  has  been  paid  constantly  to  the  same  person,  and  no  other 
has  put  in  any  claim.     It  is  a  bare  case  of  a  tenant  who  has 
paid  rent  to  the  only  person  who  claims  to  be  landlord.   Nightin- 
gale and  Perry  never  paid  to  any  but  the  defendant,  and  the 
plaintiff  stands  in  the  same  situation  as  Nightingale  and  *Perry.        [  ♦5i  ] 
The  defendant   introduced   the   deed   of   1809    unnecessarily: 
he  might  have  rested  his  case  with  the  payments  by  Nightingale 
and  Perry,  and  the  assignments  to  the  plaintiff.     Then,  Panton 
V.  Jones  (i)  is  in  point.     There,  the  defendant  had  never  paid 
rent  personally  to  the  plaintiff,  and  she  did  not  give   strict 
evidence  of  title ;  but  it  was  proved,  that  in  January,  1811,  the 
defendant  being  in  possession  of  the  premises,  she  distrained  on 
his  goods  for  39Z.  18«.,  stated  to  be  arrears  of  rent  then  due 
from  him  to  her  as  his  landlady.     He  did  not  replevy,  and  the 
goods  were  sold  to  satisfy  the  rent.     It  was  contended  on  behalf 
of  the  defendant,  that    payment   under  the   distress  was  no 
acknowledgment  of  a  tenancy  by  the   party  submitting  to  it. 

(1)  14  E.  K.  757  (3  Camp.  372). 
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CoopBB       But  Bayley,  J.  said,  "  I  have  no  doubt  that  submitting  to  a 
BLij^DY.      distress  acknowledges  the  tenancy.      The  landlord,  after   dis- 
training, cannot  bring  an  ejectment;  and  the  occupier,  if  he 
does  not  replevy,  I  think,  is  precluded  from  denying  the  title 
of  the  landlord." 

Here  there  have  been  three  distresses ;  one  upon  Perry,  and 
two  upon  Nightingale,  all  in  the  name  of  Blandy,  the  defendant. 
His  title  was  never  disputed  by  them,  and  there  is  no  one  to 
claim  in  opposition  to  it.  The  law  and  justice  of  the  case 
coincide,  and  the  rule  must  be  discharged. 

Gaselee,  J. : 

The  question  is,  whether  or  not  the  plaintiff  was  tenant  to  the 
defendant ;  and  all  the  facts  disclosed  go  to  prove  the  afiGirmative. 
In  1827,  it  appears  that  Blandy  was  seised  of  the  freehold  of  the 
premises  in  question,  which  before  that  time  had  been  vested 
in  the  trustees  under  the  marriage  settlement  of  Mr.  and 
[  '52  ]  Mrs.  Mansel.  He  finds  in  occupation  of  the  *premises,  Perry, 
who  is  succeeded  by  Nightingale  ;  they  both  pay  the  rent  which 
is  claimed  as  the  defendant's,  and  after  so  paying  it  upon 
distress,  without  objection,  they  would  not  be  permitted  to  dis- 
pute his  title.  It  is  contended,  however,  that  they  occupied 
under  a  lease  granted  by  Mr.  and  Mrs.  Mansel  in  1809,  with 
which,  although  the  lessors  had  not  the  legal  estate  in  them,  the 
trustees  never  interfered.  But  the  defendant  is  still  entitled 
to  the  freehold  under  the  conveyance  of  1827  ;  and  the  occupiers 
having  admitted  his  title,  while  no  other  person  has  put  in  any 
claim,  it  is  immaterial  to  the  present  decision,  whether  they 
occupied  as  tenants  from  year  to  year,  or  for  a  longer  term. 
There  is  no  reason  for  setting  aside  the  verdict. 

BOSANQUET,  J. : 

I  am  of  the  same  opinion.  The  plaintiff  is  in  the  same 
situation  as  Nelson,  who  preceded  Nightingale  and  Perry.  The 
defendant  distrained  on  them,  and  his  rent  was  paid  sub- 
sequently to  the  distress :  this  amounts  to  an  acknowledgment 
of  a  tenancy  at  the  rent  for  which  the  distress  was  made ; 
whether  for  one  or  more  years,  it  does  not  shew.     As  a  general 
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rule,  it  is  not  competent  to  a  tenant,  after  submitting  to  a  dis-       Cooper 

tress,  or  payment  of  rent,  to  dispute  his  landlord's  title.     There      blandt. 

are  exceptions,  indeed,  to  that  rule,  but  this  case  is  not  one 

of  them.     It  is  not  the  case  where  a  paramount  claim  has  been 

established  ;  the  landlord's  title  has  not  expired ;  nor  has  there 

been  any  payment  by  mistake.     It  is  nothing  more  than  the 

case  of  a  tenant  picking  a  hole  in  the  title  of  a  person  to  whom 

his  predecessors  have  paid  rent  without  objection.   But  it  is  said, 

that  though  a  tenant  cannot  dispute  his  landlord's  title,  here  the 

defendant  has  himself  shewn  that  the  plaintiff  is  not  his  tenant. 

It  appears,  however,  that  the  lease  unnecessarily  disclosed,  was 

one  which  the  lessors  had  no  legal  title  to  grant ;    and  rent 

having  *been  paid  to  the  defendant  under  a  distress,  it  was  not       [  •ss  ] 

incompatible  with  that  lease,  that  there  might  be  a  subsequent 

deed  between  the  occupiers  and   the   defendant.     But  at  all 

ovents  the  payment  of  rent  under  the  distress  establishes  his 

title  as  landlord,  and    the    liability  of   the  parties  distrained 

on,  as  tenants,  holdipg  the  premises  at  the  rent  for  which  the 

distrainor  avows.     In  such  a  case,  according  to  Panton  v.  Jones, 

the  estoppel  is  reciprocal.     Bayley,  J.  says,  "  I  have  no  doubt 

that  submitting  to  a  distress  acknowledges  the  tenancy :  the 

landlord,   after  distraining,   cannot   bring  an   ejectment;    and 

the  occupier,  if  he  does  not  replevy,  I  think,  is  precluded  from 

denying  the  title  of  the  landlord."  ^^^^  discharged. 


IRVING  V.   CLEGG  and  Anothee  (1).  i834. 

<1  Bing.  N.  C.  53—58 ;  S.  C.  4  Moore  &  Scott,  672 ;  3  L.  J.  (N.  8.)  C.  P.  265.)  

Agreement  to  proceed  to  the  East  Indies,  and  there  load  a  full  and  ^      •* 

complete  cargo;  the  fore-cabin  to  be  filled  with  light  goods;  freight 
4^  lo8.  per  ton  of  20  cwt.  for  sugar,  coffee,  and  rice,  and  for  pepper  at 
18  cwt.  to  the  ton ;  100  tons  of  rice  or  sugar  to  be  shipped  previous  to 
any  other  part  of  the  loading,  to  ballast  the  vessel :  Held,  that  the  owner 
was  obliged  to  furnish  what  further  ballast  was  necessary,  and  that  the 
freighter,  after  shipping  the  100  tons  of  rice  or  sugar,  was  at  liberty  to 
complete  the  cargo  with  light  goods. 

Assumpsit  on  a  charter-party,  by  which  it  was  agreed  that  the 

•ship  Eliza,  then  lying  at  Bristol,  and  of  the  burthen  of  323  tons 

(1)  Cited  and  followed  in  South-      (Ex,  Ch.  1870)  L.  R.  6  Ex.  53,  40 
€impton  Stetim  Colliery  Co,  v.  Clarke      L.  J.  Ex.  8. — R.  C. 

R.R. — ^VOL.  XLI.  36 
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iBviMo  or  thereabouts,  should  take  in  and  receive  all  such  lawful  goods 
GLsaa.  as  might  be  sent  alongside,  but  not  exceeding  800  tons  of  dead 
weight ;  and,  being  so  loaded,  should  proceed  therewith  to 
Batavia,  and  there,  or  at  Sourabaya,  discharge  the  same ;  and 
being  unloaded,  should,  at  a  port  or  ports  in  Sumatra  or  Java,, 
both  or  either,  load  a  full  and  complete  cargo  of  merchandise, 
[  ^64  ]  the  fore-cabin  or  *dining-room  included  to  be  filled  with  light 
goods,  which  the  defendants  bound  themselves  to  ship,  not 
exceeding  what  the  vessel  could  reasonably  stow  and  carry 
over  and  above  her  tackle,  apparel,  provisions,  and  furniture ; 
and  being  so  loaded,  should  therewith  proceed  to  Deal  for 
orders,  whether  to  discharge  at  London,  Rotterdam,  or  Antwerp, 
or  so  near  thereunto  as  she  might  safely  get,  and  deliver  the 
same  on  being  paid  freight  for  the  outward  cargo  800/.,  and  for 
the  homeward  cargo  at  and  after  the  rate  of  4/.  158.  per  ton 
of  20  cwt.  for  sugar,  coflfee,  and  rice,  and  for  pepper  at  18  cwt- 
to  the  ton,  nett  weight  at  the  King's  beam,  the  tare  of  the  sugar 
not  to  exceed  6  per  cent. ;  and  for  all  other  goods,  except  those 
already  mentioned,  in  just  and  fair  proportion  according  to  the 
East  India  Company's  scale  of  tonnage ;  restraints  of  princes 
and  rulers  during  the  voyage  always  excepted.  It  was  further 
agreed,  that  100  tons  of  rice  or  sugar  should  be  shipped  previous 
to  any  other  part  of  the  loading,  to  ballast  the  vessel,  and  keep 
her  in  proper  trim  for  the  voyage ;  and  that  the  defendants 
should  have  permission  to  send  a  supercargo. 

Breach,  that  defendants  did  not,  nor  would,  load  or  ship  on 
board  the  said  vessel  a  full  and  complete  cargo  of  merchandise, 
according  to  the  tenor  and  eflfect  of  the  said  oharter-party  and 
their  said  promise  and  undertaking,  either  at  the  said  port 
called  Sourabaya,  or  at  any  other  port  or  ports  in  Sumatra 
or  Java  ;  but  wholly  refused  and  neglected  so  to  do ;  and,  on  the 
contrary  thereof,  the  defendants  loaded  and  shipped  on  board 
the  said  vessel  a  small  and  insufficient  cargo,  being  less  than 
a  full  and  complete  cargo  by  divers,  to  wit,  100  tons,  and  wholly 
neglected  and  refused  to  make  up  the  deficiency  in  the  said 
cargo,  or  to  ship  any  more  merchandise  on  board  the  said  vessel, 
either  at  the  said  port  called  Sourabaya,  or  at  any  other  port  or 
ports  in  Sumatra  or  Java :  by  means  whereof  the  plaintiff  lost 
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*and  was  deprived  of  a  large  sum  of  money,  to  wit,  the  sum       Irviko 
of  500Z.,  for  freight,  which  might,  and  otherwise  would,  have       clkgo. 
accrued  to  the  plaintiff,  if  the  defendants  had  loaded  on  board       [  *55  ] 
the  said  ship  such  a  cargo  as   they  ought   to  have   loaded 
according  to  the  terms  of  the  said  charter-party. 

Upon  this  charter-party  it  was  contended  at  the  trial,  that  the 
defendants  should  have  shipped  a  full  cargo,  so  assorted  and 
so  complete  as  to  render  it  unnecessary  for  the  plaintiff  to  ship 
any  ballast.  It  was  proved,  however,  that,  though  the  ship  was 
fully  loaded,  the  defendants  had  stowed  such  a  proportion 
of  pepper  as  to  render  it  necessary  for  the  master  to  ship 
thirty-six  tons  of  stone  ballast  for  the  safety  of  the  vessel,  in 
addition  to  the  100  tons  of  rice. 

A  verdict  having  been  obtained  by  the  plaintiff  for  180Z.  4«.  Sd. 
on  a  count  for  demurrage, 

Wilde,  Serjt.,  pursuant  to  leave  given  at  the  trial,  moved 
to  increase  the  damages  by  the  sum  of  8802.  freight  for 
the  thirty-six  tons  thus  devoted  to  ballast,  as  he  contended, 
by  the  default  of  the  defendants.  He  referred  to  Wallace 
V.  SmaU  (i),  where,  under  a  covenant  to  ship  a  full  and  complete 
cargo  in  the  usual  and  customary  manner,  the  defendant  loaded 
a  full  cargo,  but  with  such  a  proportion  of  heavy  goods  that  the 
ship  was  improperly  burthened  beyond  her  tonnage ;  and  Lord 
Tbnterden,  Ch.  J.  having  left  it  to  the  jury  to  say  whether  such 
a  mode  of  loading  was  permissible,  the  jury  gave  damages  for 
the  excess. 

A  rule  nm  having  been  granted, 

Spankie  and  Coleridge,  Serjts.  shewed  cause  : 

Under  the  terms  of  this  charter-party,  the  defendants  had 
a  right  to  load  goods  of  whatever  description  they  pleased, 
♦provided  they  shipped  100  tons  of  rice  or  sugar  previous  to  [  •se  ] 
any  other  part  of  the  lading.  If  it  were  not  intended  that  the 
defendants  should  have  this  option,  it  had  been  unnecessary 
to  enumerate  the  rate  of  freight  for  the  coffee,  rice,  pepper,  and 
other  goods :  it  had  been  sufficient  to  require  that  the  plaintiff 
(1)  Moo.  &  Mai.  446  (not  ^ported  as  to  this  point). 

86—2 
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Irving  should  have  so  much  freight  for  the  entire  ship..  In  Wallace 
Glegg.  v.  Small,  the  ship  was  to  be  loaded  in  the  manner  usual  and 
customary  at  the  port  of  Calcutta.  So  in  Benson  v.  Schnieder  (i), 
the  ship  was  to  have  a  full  cargo  of  cotton  pressed  according 
to  the  practice.  Here,  no  usage  of  loading  has  been  referred 
to,  either  in  the  charter-party  or  on  evidence.  Hunter  v.  Fry  (2) 
only  decided  that  where  a  ship  is  to  have  a  full  cargo,  the 
question  of  fulness  is  not  to  be  determined  by  a  loose  recital 
in  the  charter-party,  which  describes  her  to  be  of  a  certain 
number  of  tons,  or  thereabouts.  But  in  Moorsom  v.  Pa{fe  (3), 
where,  by  a  charter-party,  the  freighter  covenanted  to  provide 
for  the  ship  a  full  and  complete  cargo,  consisting  of  copper, 
tallow,  and  hides,  or  other  goods,  on  which  separate  rates 
of  freight  were  to  be  paid,  it  was  held,  that,  having  supplied 
her  with  as  large  a  quantity  of  tallow  and  hides  as  she  chose 
to  take  on  board,  he  was  not  bound  to  provide  any  copper, 
although,  for  the  want  of  it,  the  ship  was  obliged  to  keep  in  her 
ballast,  and  did  not  make  so  advantageous  a  freight  as  she 
otherwise  would  have  done. 

To  the  same  effect  is  Abbott  on   Shipping,  287,  Boccus  de 
Navibus  et  Naulo  (notes),  p.  72  to  75. 

Wilde  and  Talfourd,  Serjts.  in  support  of  the  rule : 

It  may  be  collected  from  this  charter-party,  that  the  intention 
of  the  parties  was  that  the  ship  should  be  made  available  to  the 
extent  of  her  burthen,  to  earn  freight.  And  this  especially 
[*67]  appears  from  the  stipulation  that  the  ^defendants  should  first 
put  in  100  tons  of  rice  or  sugar  to  supersede  the  necessity 
of  ballast,  and  that  the  fore-cabin  should  be  filled  with  light 
goods.  The  stipulation  as  to  the  early  shipping  of  rice  or  sugar 
would  have  been  unnecessary,  if  the  owner  was  to  renounce 
any  portion  of  freight  for  the  stowage  of  ballast.  In  Moorsom 
V.  Pa^e  there  was  no  such  stipulation  that  the  freighter  should 
supply  the  place  of  ballast  by  goods  of  a  certain  description. 

Cur.  adv,  wit. 

(1)  7  Taunt.  272.  (3)  15  R,  B.  731  (4  Camp.  103). 

(2)  21  B.  B.  340  (2  B.  &  Aid.  421). 


VOL.  xLi.]     1834.    C.  P.     1  BING.  N.  C.  57—58.  565 

TiNDAL,  Ch.  J.  :  IBVIKO 

The  question  whether  the  Eliza  has  been  loaded  with  a  full  Clboo. 
and  complete  cargo  upon  her  homeward  voyage,  appears  to  us 
to  depend  upon  the  construction  which  is  to  be  put  upon  the 
terms  of  the  charter-party  itself ;  for  as  to  any  customary  mode 
of  loading  upon  the  voyage  described  in  the  charter-party,  none 
such  is  either  referred  to  by  the  charter,  nor  is  any  such  found 
by  the  jury. 

Now,  looking  to  the  terms  of  the  charter-party  alone,  it  appears 
to  us,  that  if  it  had  not  been  for  the  insertion  of  the  stipulation 
at  the  end,  this  case  would  have  been  governed  by  the  decision 
in  Moorsom  v.  Page  (i) ;  and  that  it  would  have  been  clear  that, 
imder  the  agreement  by  the  freighter  to  furnish  a  full  and  com- 
plete cargo  of  merchandise,  with  the  subsequent  enumeration 
of  the  rate  of  freight  for  sugar,  coflfee,  rice,  pepper,  **  and  all 
other  goods,"  the  freighter  would  be  at  liberty  to  load  the  ship 
with  whatever  goods  and  in  whatever  proportion  he  thought 
proper ;  and  that  the  loss  of  freight,  if  any  loss  arose  from  the 
necessity  of  putting  ballast  into  the  ship,  would  be  a  loss  that 
must  fall  on  the  owner. 

But  the  question  arises  upon  the  stipulation  at  the  end  of  the 
charter-party,  by  which  the  merchant  undertakes  to  ship  100 
tons  of  rice  or  sugar  previous  to  any  *other  part  of  the  lading ;  [•58] 
"to  ballast  the  vessel,  and  keep  her  in  proper  trim  for  the 
voyage."  And  the  question  is,  whether,  under  this  stipulation, 
the  freighter  is  bound  to  make  up  a  full  cargo  of  other  articles 
in  such  proportions  that  freight  shall  be  payable  for  the  whole 
tonnage  of  the  ship ;  or  whether  he  may  load  a  full  cargo  of  the 
lightest  commodities,  and  if  any  ballast  is  then  wanting,  it  must 
be  put  in  by  the  master,  and  occasion,  pro  tanto,  a  loss  of  freight. 
And  we  think  the  latter  is  the  true  construction  of  the  agree- 
ment. In  the  first  place,  it  is  consistent  with  the  very  terms 
employed  by  the  parties ;  and  it  is  some  violence  to  those  terms, 
to  hold  them  to  extend  to  136  tons,  or  to  any  other  quantity 
that  might  be  found  necessary  to  ballast  the  ship.  If  the  parties 
had  intended  so  uncertain  a  quantity,  we  think  they  might  have 

(1)  15  E.  B.  731  (4  Camp.  103). 


566  1884.     C.  P.     1  BING.  N.  C.  58.  [r.r. 


Irving  expressed  themselves  to  that  effect.  In  the  next  place,  it  is  the 
Clego.  duty  of  the  owner  to  find  proper  ballast  for  the  ship,  in  order  to 
make  her  trim  for  her  voyage ;  the  agreement  in  question,  there- 
fore, is  an  agreement  made  for  the  benefit  of  the  owner,  as  it 
relieves  him  from  so  much  of  the  obligation  as  is  usually  thrown 
upon  him,  and  ensures  him  a  freight  for  what  would  otherwise 
be  unproductive.  But  it  leaves  the  owner  still  liable  to  that 
obligation,  except  so  far  as  the  special  agreement  will  extend, 
which  here,  by  the  very  terms  of  it,  is  to  100  tons  only. 

We  therefore  think,  that  for  any  ballast  that  was  necessary 
beyond  this,  the  owner  is  bound  to  supply  it ;  and  that  the  freighter 
has  not  stipulated  in  any  way  that  he  will  pay  freight  for  the 
tonnage  of  such  additional  ballast ;  or,  in  other  words,  that  he  was 
at  liberty  to  select  a  full  and  complete  cargo  out  of  such  articles 
as  he  pleased,  after  first  putting  the  100  tons  of  rice  for  ballast. 
Rule  for  increasing  the  damages  discharged. 


1834.  TREMEERE  v.  M0RI80N  (l). 

Jnn^i.  ^^  g.^^  j^  ^  g^_g^ ;  S.  C.  4  Moore  &  Scott,  603 ;  3 L.  J.  (N.  S.)  C.  P.  260.) 

t  ^^  ]  Where    an    administrator    has    occupied    premises  demised  to  the 

intestate,  it  is  no  plea  to  an  action  of  covenant  to  pay  rent  and  taxes, 
and  for  non-repair,  to  say,  that  the  premises  yield  no  profit. 

Covenant.  The  plaintiff  declared  (venue  Middlesex)  that,  by 
an  indenture  of  June,  1812,  he  demised  to  one  Edward  Howes 
a  certain  messuage,  with  the  appurtenances,  for  thirty-one  years 
(wanting  fifteen  days)  from  the  25th  of  December,  1809,  Howes 
£  •QO  ]  covenanting  *to  pay  plaintiff  a  rent  of  37Z.  a  year,  and  all  levies, 
taxes,  charges,  assessments,  and  payments  whatsoever  charged 
on  the  premises,  and  to  keep  the  premises  in  repair :  that  Howes 
entered  ;  and  that  afterwards,  in  June,  1888,  all  Howes's  estate, 
right,  title,  interest,  and  term  of  years  then  to  come  and  unexpired 
in  the  premises  legally  came  to  and  vested  in  the  defendant,  who 
thereupon  entered  into  the  premises,  and  became  possessed 
thereof,  to  wit,  in  the  county  of  Middlesex :  that  after  the 
making  of  the  indenture  and  during  the  term  thereby  granted, 

(1)  Ace,  Sleap  v.  Newman  (1862)      authority    of    the     principal     case 
12  C.  B.  N.  S.  116,  following  the      without  comment— F.  P. 
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and  after  the  defendant  became  such  assignee  as  aforesaid,  and  Tbbmbbre 
vrhUst  he  continued  such  assignee,  to  wit,  on,  &c.  at,  &c.,  a  mobisok. 
large  sum  of  money,  to  wit,  the  sum  of  271.  15«.,  of  the  rent 
aforesaid  for  three  quarters  of  a  year  of  the  said  term  then 
elapsed,  became  and  was  due,  and  still  was  in  arrear  and  unpaid 
to  the  plaintiff,  contrary  to  the  tenor  and  effect,  true  intent  and 
meaning,  of  the  said  indenture  and  of  the  covenant  in  that 
behalf  so  made  as  aforesaid,  to  wit,  at,  &c. :  that  the  defendant 
did  not,  nor  would,  after  the  said  assignment  and  during  the 
said  term,  and  whilst  the  defendant  was  so  possessed  of  the  said 
demised  premises  with  the  appurtenances  as  aforesaid,  bear,  pay, 
and  discharge  the  levies,  taxes,  charges,  assessments,  and  pay- 
ments  wherewith  the  said  premises  were  charged  and  chargeable 
after  the  defendant  became'  such  assignee  as  aforesaid,  and 
whilst  he  was  and  continued  such  assignee,  but  wholly  omitted 
and  neglected  so  to  do,  to  wit,  at,  &c. :  that  there  was  now  a 
large  sum  of  money,  to  wit,  the  sum  of  101. ,  for  and  in  respect 
of  such  levies,  taxes,  charges,  assessments,  and  payments  as 
aforesaid,  for  three  quarters  of  a  year  of  the  said  term,  during 
which  period  the  defendant  was  so  possessed  of  the  said  demised 
premises  with  the  appurtenances,  in  arrear,  unpaid  and  undis- 
charged by  the  defendant,  contrary  to  the  tenor  and  effect,  true 
intent  *and  meaning,  of  the  said  indenture,  and  of  the  said  [  •si  ] 
•covenant  in  that  behalf  so  made  as  aforesaid:  and  that  the 
•defendant  did  not,  nor  would,  after  the  said  assignment  and 
•during  the  continuance  of  the  said  demise  and  whilst  he  was 
fio  possessed  of  the  demised  premises  with  the  appurtenances  as 
aforesaid,  at  his  own  proper  costs  and  charges,  as  often  as  need 
required,  well  and  sufficiently  repair  the  said  demised  premises. 
The  defendant,  after  two  pleas  on  which  no  question  arose, 
pleaded,  thirdly,  that  he  ought  not  to  be  charged  with  any 
•damages  by  reason  of  the  said  breaches  of  covenant,  or  any  or 
either  of  them,  or  any  part  thereof,  otherwise  than  as  adminis- 
trator of  P.  Walker  as  thereinafter  mentioned,  because,  after 
the  making  of  the  indenture  in  the  declaration  mentioned,  and 
•during  the  term  thereby  granted,  to  wit,  on,  &c.  at,  &c.,  the  said 
P.  Walker  duly  made  and  published  his  last  will  and  testament 
in  writing,  and  thereby,  amongst  other  things,  then  and  there 
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tbembbb£  appointed  one  James  Morrison  sole  executor  thereof,  and  after* 
MoBisoK.  wardS}  to  wit,  on,  &c.  at,  &c.  the  said  P.  Walker  died  so  possessed 
of  the  said  demised  premises,  without  revoking  or  altering  his> 
said  will ;  after  whose  death,  to  wit,  on,  &c.  at,  &c.  the  said 
J.  Morrison,  in  due  form  of  law,  renounced  the  probate  and 
execution  of  all  and  singular  the  goods,  chattels,  and  credits,, 
which  were  of  the  said  P.  Walker  at  the  time  of  his  death  ;  and 
administration  thereof,  with  the  will  of  the  said  P,  Walker 
annexed,  in  due  form  of  law,  was  afterwards,  to  wit,  on,  &c.  at^ 
&c.,  granted  to  the  defendant,  who  afterwards  and  after  the 
decease  of  the  said  P.  Walker,  to  wit,  on,  &c.  at,  &c.,  as  such 
administrator,  entered  into  and  upon  the  said  demised  premises, 
and  became  and  was  possessed  thereof  for  the  residue  of  the  said 
term  of  years  by  the  said  indenture  granted  and  then  and  yet  to- 
come  and  unexpired  of  and  in  the  said  demised  premises.  And 
[  *92  ]  the  defendant  further  said,  that  he  had  not,  at  any  time  *since 
the  death  of  the  said  P.  Walker,  received  and  derived,  or  been  able 
to  receive  or  derive,  any  profit,  interest,  or  advantage  as  such 
administrator  or  otherwise,  by  or  from  the  said  demised  premises- 
with  the  appurtenances,  or  any  part  thereof ;  and  that  the  said 
demised  premises  had  not,  nor  had  any  part  thereof  since  the  death 
of  the  said  P.  Walker  yielded  any  profit  whatsoever  ;  and  that  the 
said  term  was  not  now,  nor  at  any  time  since  the  death  of  the  said 
P.  Walker  had  the  said  demised  premises  or  any  part  thereof,, 
been,  of  any  value  whatsoever.  And  the  defendant  further  said, 
that  the  estate,  right,  title,  interest  and  term  of  years,  property, 
profit,  claim,  and  demand  whatsoever  of  the  said  P.  Walker,  of 
and  in  the  said  demised  premises,  with  the  appurtenances  or  any 
part  thereof,  had  not  at  any  time  come  to  or  vested  in  the  defen- 
dant by  assignment,  otherwise  than  under  and  by  virtue  of  such 
administration  as  aforesaid,  and  that  the  said  entry  of  the  defen- 
dant was  made  by  him  as  such  administrator  as  aforesaid :  and 
that  the  defendant  was  ready  to  verify,  &c. 

The  fourth  plea  was  to  the  same  effect,  with  the  addition  of  an 
averment  of  plene  administravit  and  an  offer  to  surrender  before 
the  breaches  occurred. 

The  plaintiff  in  his  replication  as  to  the  third  plea  of  the 
defendant,  so  far  as  the  same  related  to  the  breach  of  covenant 
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in  the  declaration  first  assigned,  said,  that  the  plaintiff,  by  reason  Trbmebrb 
of  any  thing  by  the  defendant  in  that  plea  alleged,  ought  not  MoiasoN 
to  be  barred  from  having  and  maintaining  his  aforesaid  action 
against  the  defendant,  in  respect  of  the  said  breach  of  covenant  first 
above  assigned,  because  the  said  demised  premises  from  the  time 
of  the  death  of  the  said  P.  Walker  hitherto  had  been  and  still 
were  of  great  yearly  value,  to  wit,  of  the  value  of  the  said  yearly 
rent  in  the  declaration  mentioned,  to  wit,  at,  &c.,  and  that,  the 
plaintiff  prayed  might  be  enquired  of  by  the  country,  &c. ;  and 
the  plaintiff,  as  to  *the  third  plea  of  the  defendant,  so  far  as  the  [  *^3  ] 
same  related  to  the  said  breach  of  covenant  in  the  declaration 
secondly  above  assigned,  said,  that  the  plaintiff  by  reason  of  any 
thing  in  that  plea  alleged  ought  not  to  be  barred  from  having 
and  maintaining  his  aforesaid  action  against  the  defendant,  in 
respect  of  the  said  breach  of  covenant  secondly  above  assigned, 
because  the  said  demised  premises  from  the  time  of  the  death  of 
the  said  P.  Walker  hitherto  had  been  and  still  were  of  great 
yearly  value,  to  wit,  of  a  yearly  value  sufficient  for  the  payment 
and  discharge  of  the  said  levies,  taxes,  charges,  assessments,  and 
payments  wherewith  the  said  premises  were  charged  and  charge- 
able as  in  the  declaration  mentioned,  to  wit,  at,  &c.,  and  that, 
the  plaintiff  prayed  might  be  enquired  of  by  the  country,  &c. ; 
and  the  plaintiff,  as  to  the  third  plea  of  the  defendant,  so  far  as 
the  same  related  to  the  said  breach  of  covenant  in  the  declara- 
tion lastly  above  assigned,  said,  that  the  plaintiff  by  reason  of 
any  thing  by  the  defendant  in  that  plea  alleged  ought  not  to 
be  barred  from  having  and  maintaining  his  aforesaid  action 
against  the  defendant,  in  respect  of  the  said  breach  of  covenant 
lastly  above  assigned,  because  the  defendant,  since  the  death  of 
the  said  P.  Walker,  could  and  might  have  and  had  received  and 
derived  great  profit,  interest,  and  advantage  by  and  from  the 
said  demised  premises  with  the  appurtenances,  and  that  the  same 
from  the  time  of  the  death  of  the  said  P.  Walker  had  been  and 
still  were  of  great  yearly  value,  to  wit,  of  the  yearly  value  of 
lOOZ.,  to  wit,  at,  &c.,  and  that,  the  plaintiff  prayed  might  be 
enquired  of  by  the  country,  &c.  The  replication  to  the  fourth 
plea  was  to  the  same  effect,  and  in  addition,  took  issue  on  the 
averment  of  plerie  ctdministravit. 
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Tbemberk        The  defendant  demurred  to  these  replications. 
MoRisoN.         Joinder. 

£  94  ]  Atcherley,  Serjt.  in  support  of  the  demurrer : 

The  replication  is  ill,  for  it  puts  in  issue  an  immaterial  fact, 
viz.,  whether  the  premises  were  of  any  value.  They  might  be  of 
some  value  for  the  purpose  of  sale,  and  yet  they  might  yield  no 
profit  to  the  administrator ;  and  unless  they  yield  a  profit,  the 
administrator  is  not  liable  for  rent  or  taxes ;  at  all  events,  not 
beyond  the  profit  yielded.  The  result  of  the  cases  is  stated 
in  1  Wms.  Saunders,  112,  note  c.  (edit.  5).  "If  an  executor  be 
sued  in  his  representative  capacity  for  rent  accruing  in  his  own 
time,  either  in  debt  or  covenant,  where  the  lease  is  by  deed,  or 
in  debt  or  assumpsit  for  use  and  occupation,  where  the  lease 
is  not  by  deed,  he  may  plead  plene  administravit,  and  under  that 
plea  may  shew  that  the  land  yields  no  profit,  and  that  he  has  no 
assets  aliunde ;  but  if  the  land  yields  a  profit  equal  to  the  rent, 
he  will  fail  on  a  plea  of  jylene  administravity  for  he  is  bound  to 
apply  the  profits  of  the  land  towards  payment  of  the  rent  in 
the  first  instance,  and  his  not  doing  so  will  be  a  devastavit ;  if, 
therefore,  the  land  yields  some  profit,  but  less  than  the  rent, 
it  should  seem  that  his  plea  should  be  lylene  administravit  prater 
the  profit.  If,  on  the  other  hand,  the  executor  be  sued,  as  he 
may  be  when  he  enters  and  is  in  the  actual  occupation,  in  his 
individual  capacity  as  assignee  of  the  term,  in  debt  on  a  lease  by 
deed,  he  must  plead  specially  that  he  holds  only  as  executor, 
that  the  land  yields  no  profit,  or  less  than  the  rent,  and  pray 
whether  he  shall  be  charged  otherwise  than  in  detinet :  in  cove- 
nant, he  must  plead  the  same  matters  specially : ''  Hargrave^s 
case(l),  Bolton  v.  Canham{2)y  Helier  v.  Casebertis),  Buckley  v. 
Pirk  (4),  Remnant  v.  Bremridge  (5),  Rubery  v.  Stevens  (6). 
C  95  ]  If  the  defendant  be  sued  as  assignee  and  not  as  administrator, 

the  venue  ought  to  be  local,  as  founded  on  privity  of  estate ;  and 
then,  the  declaration  is  ill  for  not  shewing  the  county  in  which 
the  premises  lie. 

(1)  5  Co,  Rep.  3.  (4)  1  Salk.  316. 

(2)  PoUexf.  125,  Freem.  327.  (5)  19  R.  R.  495  (8  Taunt.  191). 

(3)  1  Lev.  127.  («)  38  R.  R.  242  (4  B.  &  Ad.  241). 
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(TiNDAL,  Ch.  J.:  That  sufficiently  appears  in  the  avennent  Tbembbbb 
that  the  defendant  entered  in  Middlesex,  the  county  in  ^hich  .morisoh. 
the  venue  is  laid.) 

Then,  the  fourth  plea  not  only  tenders  the  same  immaterial 
issue  as  the  third,  but  is  double,  in  offering  also  an  issue  on  the 
plene  administravit. 

Coleridge^  Serjt.  contra  : 

The  third  plea  being  pleaded  to  all  the  breaches  is  ill;  for 
it  is  no  answer  to  the  third  breach  alleging  non-repair:  and 
a  plea  which  is  bad  as  to  part,  is  bad  for  the  whole :  Webb  v. 
Martin  (i).  That  it  is  no  answer  to  the  third  breach  distinctly 
appears  in  Tilney  v.  Norris  (2),  Buckley  v.  Pirk  (3),  and  Sheppard's 
Touchstone,  178.  But,  independently  of  this,  the  replication 
takes  issue  on  a  material  fact.  Whether  the  premises  were  of 
value  is  the  proper  question:  whether  the  defendant  could  or 
not  have  made  profit  of  them  is  either  identical  with  it,  or 
evidence  of  it.  Where  an  executor,  in  possession,  is  sued  as 
assignee  on  the  covenants  for  rent  and  repairs,  the  whole 
liability  is  personal,  and  founded  on  privity  of  estate.  The  law 
presumes  the  possession  to  have  value ;  but  the  liability  is  not 
in  principle  founded  on  the  perception  of  the  profits,  nor 
measured  by  them.  An  ordinary  assignee  could  no  more  relieve 
himself  from  keeping  the  covenants  by  alleging  the  want  of 
profits,  than  the  original  lessee.  But,  as  regards  rent,  the  law 
has  made  a  distinction  between  an  executor  sued  as  assignee  and 
an  ordinary  assignee.  It  limits  the  liability  on  this  head  ♦to  1*^1 
the  profits  actually  received ;  taking  so  much  of  these  profits 
as  equals  the  rent,  out  of  the  general  body  of  the  assets,  and 
specifically  appropriating  them  to  the  landlord:  Hargrave's 
-case  (4).  No  such  distinction,  however,  prevails  as  to  liability 
for  repairs,  the  lessor  having  no  such  privilege  in  respect  of  the 
assets, — the  executor  assignee  no  such  exemption;  but  the 
general  rule  prevails:  Spencer's  case (5),  Dean  and  Chapter  of 

.  (1)  1  Lev.  48.  (4)  5  Co.  Bep.  31  b. 

(2)  1  Ld.  Ray.  553,  1  Salk.  309.     (5)  5  Co.  Rep.  18,  6th  resolution. 

(3)  1  Salk.  316. 
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Tbbvbebb  Windsor's  case  (i),  Tilney  v.  Norris  (2).  The  object  of  the 
.MoBisoN.  covenant  for  repair  was  the  maintenance  of  the  thing  in  being 
when  the  lease  was  made.  Besides,  administration  is  taken 
upon  himself  by  the  defendant  sponte  sua.  The  incurring  the 
liability  is  his  own  act:  the  offer  to  surrender  the  premises 
(founded  on  the  case  of  Remnant  v.  Bremridge)  can  have  na 
effect  on  the  defendant's  liability  for  repairs:  and  that  case 
turned  in  effect  on  the  circumstance  that  the  premises  yielded 
no  rent.    It  was  an  action  for  use  and  occupation. 

Atcherley,  in  reply,  persisted  that  the  defendant  as  adminis- 
trator was  altogether  discharged  if  the  premises  yielded  no 
profit;  and  the  replication,  therefore,  should  have  taken  issue 
on  that  precise  point. 

As  to  the  taking  out  letters  of  administration  being  the 
spontaneous  act  of  the  administrator,  the  same  thing  might  be 
predicated  of  an  executor  who  took  out  probate,  since  he  was 
at  liberty  to  renounce  it. 

TiNDAL,  Ch.  J. : 

It  is  unnecessary  for  us  to  give  any  opinion  as  to  the  sufficiency^ 
of  this  replication,  because  we  think  that  the  third  and  fourth 
pleas  are  both  bad  in  law.  A  plea  which  is  bad  in  part,  is  bad 
[  *97  ]  altogether ;  *and  these  pleas,  affecting  to  give  an  answer  to  the 
breach  of  covenant  in  not  repairing,  as  well  as  not  paying  rent 
and  taxes,  cannot  be  supported ;  because  the  law,  as  it  appliea 
to  personal  representatives  with  respect  to  non-payment  of  rent 
or  taxes,  does  not  stand  on  the  same  footing  as  the  law  which 
binds  them  to  repairs.  The  two  cases  are  not  within  the  same 
reason.  Bent  is  received  by  an  executor,  not  so  much  in  the 
light  of  assets,  as  a  profit  of  the  land  which  is  to  be  handed 
over  to  the  landlord,  in  satisfaction  or  diminution  of  arrears  that 
may  be  due.  No  such  reason  is  applicable  to  the  covenant  for 
repairs.  It  would  be  a  strange  thing  to  say,  for  instance,  that 
an  executor  or  administrator  shall  not  be  bound  to  repair  in  the 
first  year  of  a  term,  because  they  have  derived  no  profit  from 

(1)  5  Co.  Eep.  25;  Dyer,  13  b,  HydeY,  Dean  and  Chapter  of  Winder ^ 
n.  67.  Cro.  Eliz.  652. 

(2)  1  Eoll.  Abr.  Covenant  L.  citing 
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the  premiseB:  in  effect,  that  would  be  saying  that  the  lessor  Tbbmbbbk 
shall  have  no  rent  till  the  end  of  the  term ;  for  if  the  executor  mobibok. 
is  not  bound  to  repair  in  the  first  year  because  he  has  no  profits, 
the  same  answer  might  be  made  in  the  second,  and  the  premises 
might  go  on  in  a  course  of  deterioration,  till  the  end  of  the 
term,  when,  if  the  executor  were  without  assets,  the  lessor  might 
be  deprived  of  any  redress.  But  there  is  no  case  to  shew,  that 
when  an  executor  is  sued  as  assignee,  he  is  not  liable  for  repairs 
in  the  same  manner  as  any  other  assignee.  All  the  cases  relied 
on  for  the  defendant  are  actions  for  debt,  and  turn  on  the  debet, 
or  debet  and  detinet,  which  are  only  applicable  to  demands  for 
non-payment  of  rent.  On  the  other  hand,  the  cases  cited  for 
the  plaintiff  tend  to  shew,  that  the  rule  with  respect  to  rent  does 
not  extend  to  a  covenant  for  repair.  Let  us  look  at  the  case 
of  waste,  which  bears  a  strong  analogy  to  the  present.  The  law 
is  clear,  that  ''the  executor  or  administrator  of  a  tenant  for 
years  shall  be  punished  for  waste  done  in  their  own  time ;  and 
that  the  judgment  for  the  damages  shall  be  against  them  de 
bonis  propriis.  And  there  is  no  difference  *between  permissive  [  *9B  ] 
and  voluntary  waste,  that  will  influence  this  case,  because  this 
breach  of  covenant  is  in  nature  of  permissive  waste ;  except  that 
the  case  of  waste  is  stronger;  because  treble  damages  are 
recoverable  there,  but  single  damages  only  in  covenant.  And 
if  the  executor  assigns  over,  waste  will  lie  against  him  in  the 
tenuit;  therefore,  it  is  not  hard  to  support  this  action;  and 
judgment  shall  be  against  him  de  bonis  propriis "  (i).  An 
executor,  therefore,  is  liable  for  non-repair;  and  that,  even 
where  he  permits  dilapidation  to  continue,  which  did  not  com- 
mence in  his  own  time.  The  same  point  was  established  in  the 
Dean  and  Chapter  of  Windsor's  case,  where  a  man  demised  a 
house  by  indenture  for  years;  the  lessee,  for  him  and  his 
executors,  covenanted  and  granted  with  the  lessor  to  repair  the 
house  at  all  times  necessary;  the  lessee  assigned  it  over  to 
Hyde,  who  suffered  it  to  decay;  the  lessor  brought  an  action 
of  covenant  against  the  assignee.  And  it  was  adjudged  by 
PoPHAM,  Ch.  J.,  and  the  whole  Court,  "that  the  action  of 
covenant  did  lie,  although  the  lessee  had  not  covenanted  for 

(1)  1  Ld.  Bay.  554. 
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Tbemebbb  him  and  his  assigns;  for  sach  covenant,  which  extends  to  the 
MoBiBON.  support  of  the  thing  demised,  is  qimdammodo  appurtenant  to 
it,  and  goes  with  it.  And  in  respect  the  lessee  hath  taken  upon 
him  to  bear  the  charges  of  the  reparations,  the  yearly  rent  was 
the  less,  which  goes  to  the  benefit  of  the  assignee,  and  qui  sentit 
commodum  sentire  debet  et  onus,*^ 

On  the  ground,  therefore,  that  the  plea  is  now  brought 
forward,  for  the  first  time,  as  an  answer  to  an  action  of  covenant 
for  repairs ;  that  no  authority  has  been  adduced  in  support  of 
such  a  plea;  and  that  the  reason  of  the  thing  is  altogether 
inconsistent  ^ith  such  a  defence ;  we  think  that  the  plea  is  ill ; 
that  judgment  must  be  given  for  the  plaintiff;  and  that,  as  to 
[  *99  ]  this  *point,  it  is  unnecessary  to  consider  whether  there  is 
any  distinction  between  the  situation  of  executor  and  that  of 
administrator. 

Fabk,  J.  and  Gaselee,  J.  expressed  their  concurrence. 

BOSANQUET,  J. : 

The  general  rule  is,  that  the  executor  of  a  lessee  is  liable  as 

assignee,  except  that,  with  respect  to  rent,  his  liability  does  not 

exceed  what  the  property  yields.     No  such  exception  applies  to 

the  covenant  for  repairs. 

Judgment  far  plaintiff. 


1834.  ALCHIN  V.  HOPKINS,  Clerk. 

JunB  5. 
(1  Bing.  N.  C.  99—102 ;  S.  C.  4  Moore  &  Scott.  615 ;  3  L.  J.  (N.  S.)  C.  P.  272.) 

L  ^  -1  A  composition  with  a  clerg3nnan,  in  consideration  that  his  future 

income  may  be  received  by  a  trustee,  and  applied  in  liquidation  of  his 
debts,  after  providing  for  a  curate,  is  void  under  13  Eliz.  c.  20. 

In  answer  to  an  action  for  a  debt  of  258Z.  due  from  the 
defendant  to  the  plaintiff,  the  defendant  put  in  an  agreement 
for  a  composition  entered  into  between  thia  defendant  and  such 
of  his  creditors  as  signed  the  same,  who  thereby  agreed  not 
to  sue,  arrest,  or  molest  the  defendant,  ''  in  consideration  that 
the  future  income  of  the  defendant  might  be  received  by  the 
Rev.  Harry  Lee,  or  some  other  person  duly  appointed  by  the 
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defendant,  and  applied  in  liquidation  of  the  defendant's  debts,      alchin 
after  providing  a  competent  stipend  for  a  carate  to  serve  the     Hopkins^ 
church.'* 

The  defendant  had  no  income  other  than  the  profits  of  a 
benefice  with  cure  of  souls,  amounting  to  about  148i.  a  year. 

Mr.  Lee  had  received  the  amount,  and  after  allowing  902. 
a  year  for  the  performance  of  the  duty,  had  distributed  the 
residue,  with  the  sanction  of  the  defendant,  among  the  defendant's 
creditors. 

The  defendant,  however,  had  never  signed  the  agreement.  [  loo  i 

The  plaintiff,  upon  the  production  of  this  agreement,  was 
nonsuited,  with  leave  to  move  to  enter  a  verdict  for  the  amount 
of  his  debt.    Accordingly, 

Coleridge,  Serjt.  in  Easter  Term  obtained  a  rule  nisi  to  that 
effect,  on  the  ground  that  the  agreement  was  not  binding  on  the 
defendant,  for  want  of  his  signature ;  for  want  of  consideration ; 
and  as  an  infraction  of  the  statute  13  Eliz.  c.  20,  which 
prohibits  "all  chargings  of  any  benefice  with  cure,  with  any 
pension  or  any  profit  out  of  the  same  to  be  yielded  or  taken." 

Mereivether,  Serjt.  shewed  cause : 

The  defendant,  having  acted  on  the  agreement  by  sanctioning 
the  application  of  the  profits,  is  bound  by  it,  notwithstanding 
his  omission  to  sign :  Good  v.  Cheesman  (i).  And  the  forbearance 
of  each  creditor  to  sue  is  a  sufficient  consideration  to  bind 
the  others.  Nor  is  the  agreement  within  the  prohibition  of 
13  Eliz.,  for  a  curate  is  first  to  be  provided  for,  and  it  does 
not  appear  on  the'^face  of  the  instrument  that  the  profits  of  the 
benefice  are  actually  conveyed  away  or  charged ;  and  a  sequestra- 
tion arising  only  incidentally,  as  a  consequence  of  the  clergyman's 
general  liability,  is  not  a  charge  within  13  Eliz.  c.  20 :  Flight  v. 
Salter  (2),  Newland  v.  Watkin  (3). 

Coleridge  : 
Taking  the  agreement  and  the  conduct  of  the  parties  together, 

(1)  36  R.  R.  574  (2  B.  &  Ad.  328).  (3)  35  E.  E.  524  (9  Bing.  113). 

(2)  35  E.  E.  413  (1  B.  &  Ad.  673). 
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Alchik      an  intention  to  charge  the  benefice  plainly  appears ;  and  there- 

Hopkins,     fore  the  case  falls  within  the  principle  laid  down  in  Gibbons  v. 

Hooper  (i),  Kirlew  v.  Butts  (2),  and  Flight  v.  Salter,  where  all 

[  •101  ]       the  *decisions  are  collected.    The  agreement  is,  at  all  events, 

indirectly  a  charge ;   and   the  defendant  cannot  do  indirectly 

what  he  is  prohibited  from  doing  directly :  Doe  d.  Mitchinson  v. 

Carter  (3). 

Cur.  adv.  vulU 

TiNDAL,  Ch.  J. : 

The  question  brought  before  the  Court  in  this  case  is,  whether 
the  agreement  for  a  composition  entered  into  between  the 
defendant  and  such  of  his  creditors  as  signed  the  same,  operates 
as  an  answer  to  the  present  action.  By  the  terms  of  the  agree- 
ment, the  several  creditors  who  signed  the  same  agreed  not  to 
sue,  arrest,  or  molest  the  defendant  ''  in  consideration  that  the 
future  income  of  the  said  defendant  might  be  received  by  the 
Eev.  Harry  Lee,  clerk,  or  some  other  person  duly  appointed  by 
the  said  defendant,  and  applied  in  the  liquidation  of  the  said 
debts."  It  was  found  at  the  trial  of  the  cause,  that  the  defen- 
dant had  no  other  income  than  the  profits  of  a  benefice  with 
cure  of  souls.  The  agreement  may,  therefore,  be  considered 
to  refer  to  the  income  of  the  defendant  arising  from  his  living, 
and  no  other. 

The  objection  made  on  the  part  of  the  plaintiff  is,  that  the 
agreement  is  void  by  the  statute  13  Eliz.  c.  20,  by  which  "  all 
chargings  of  any  benefices  with  cure  hereafter  with  any  pension, 
or  with  any  profit  out  of  the  same  to  be  yielded  or  taken,  here- 
after to  be  made,  shall  be  utterly  void."  The  effect  of  the 
instrument,  supposing  it  to  have  any  effect  whatever,  is  to 
appropriate  the  future  profits  of  the  living  to  the  payment  of  the 
debts  of  the  defendant ;  for  we  cannot  think  the  clause  by  which 
it  is  provided  that  a  competent  stipend  for  a  curate  to  serve  the 
church  shall  be  first  paid,  will  take  the  agreement  out  of  the 
statute.  There  are  many  purposes  to  which  the  profits  of  a 
[  •loa  ]  benefice  ought  to  be  *employed,  on  principles  of  public  policy, 
besides  the  finding  of  a  curate,  such  as  the  repairs  of  the  chancel 

(1)  36  R.  B.  726  (2  B.  &  Ad.  734).      736,  w.). 

(2)  36  B.  R.  727,  n.  (2  B.  &  Ad.  (3)  4  E.  R.  586  (8  T.  B.  300), 
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and  parsonage,  the  money  payments  to  which  the  church  is       alchin 
liable,  and  the  like.     The  effect  of  the  instrument,  therefore,      Hopkins. 
although  not  operating  as  a  direct  charge,  is  an  agreement  to 
charge  the  profits  of  the  living ;  and  if  such  an  agreement  were 
not  held  to  fall  within  the  prohibition  of  the  statute,  all  its 
purposes  might  be  avoided  with  the  greatest  facility. 

But,  independently  of  the  objection  under  the  statute  of 
Elizabeth,  it  appears  that  this  agreement  was  never  signed  by 
the  defendant.  In  case,  therefore,  the  creditors  should  sue 
upon  it,  they  would  be  met  by  the  preliminary  objection,  that 
a  contract  for  the  profits  of  a  living  to  be  paid  over  to  a  trustee 
or  receiver,  was  a  contract  "for  an  interest  in  or  concerning 
lands,  tenements,  or  hereditaments,"  and  that  no  action  would 
lie  upon  it,  as  it  "had  not  been  signed  by  the  defendant,  or 
by  any  person  thereunto  by  him  lawfully  authorized."  We 
think,  upon  this  ground  also,  the  agreement  for  composition 
is  not  of  such  a  description  as  can  be  held  a  bar  to  the  present 
action  (i).  For  the  principle  on  which  such  an  agreement  is 
held  to  operate  as  an  answer  to  an  action  by  a  creditor  who  has 
come  into  it,  is,  that  there  has  been  a  substitution  of  a  new 
agreement,  by  mutual  consent,  and  on  good  consideration,  in 
the  stead  or  place  of  the  old  contract.  This  is  the  point 
established  by  the  case  of  Good  v.  Cheesman,  to  which  we  entirely 
accede.  The  new  or  substituted  agreement  must,  therefore,  of 
necessity  be  one  which  is  legal  and  valid ;  or  the  whole  ground 
on  which  the  release  of  the  former  contract  depends,  is  destroyed. 
Inasmuch,  however,  as  the  agreement  in  question  is  liable  to  the 
objections  above  adverted  to,*  we  think  it  fails  as  a  composition 
that  can  be  enforced  at  law. 

Rule  absolute  for  entering  verdict  for  plaintiff  for  263/. 

(1)  The  judgment  on  this  point  is  McManua  v.  Cooke  (1887)  35  Ch.  D. 
cited  and    foUowed  by  Kay,  J.  in      681, 687, 56  L.  J.  Ch.  662,  664.— B.  C. 
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1834.  TEIMBEY    V.  VIGNIER(l). 

aHL  *         (1  Bing.  N.  C.  151—160;  S.  C.  4  Moore  &  Scott,  695 ;  3  L.  J.  (N.  S.)  C.  P. 
[  151  ]  246 ;  S.  C,  at  Nisi  Prius,  6  Car.  &  P.  25.) 

By  the  law  of  France  (as  given  in  evidence),  an  indorsement  in  blank 
does  not  transfer  any  property  in  a  bill  of  exchange :  Held,  that  the 
holder  of  a  bill  drawn  in  France,  and  indorsed  there  in  blank,  cannot 
recover  against  the  acceptor  in  the  Courts  of  this  country. 

This  action  was  brought  in  February,  1833,  by  the  plaintiff, 
an  Englishman  resident  in  London,  as  holder,  against  the 
defendant  as  the  maker  of  the  two  promissory  notes  (one  for 
010  francs,  the  other  for  300)  in  the  following  form : 

**  A  la  fin  Decembre  prochain  je  payerai  a  Tordre  de  M.  Burillon 

la  somme  de  six  cents  dix  francs  valeur  en  marchandize. 

"  Paris,  le  10  Juillet,  1829. 

''  B.  P.,  610  francs.  "  E.  Vionier, 

**  Rue  St.  Denis,  193." 
Indorsed, 

**  Payez  a  M.  Durant  valeur  en  compte.    Paris,  le  30  Juillet, 

1829. 

**  P.  Burillon. 

[162]  **Je  garantis  a  M.  Durant  le  protet  et  la  denonciation  du 

present  billet,  comme  sll   avait  ete  fait,  le  dispensant  de  ces 

formalites.     Paris,  le  deux  Janvier,  1830. 

**P.  Burillon, 

**P.  Durant.'' 

At  the  trial  before  Bosanquet,  J.,  the  plaintiff  produced  the 
notes,  which  were  on  imstamped  paper,'  and  proved  the  hand- 
writing of  the  respective  parties,  and  the  value  of  the  notes  in 
English  currency. 

The  defendant  then  called  a  witness,  who  stated  himself  to  be 
an  avocat,  and  that  he  had  practised  as  such  upwards  of  twenty 
years,  and  was  then  attached  in  that  capacity  to  the  French 
consulate  in  London ;  that  he  was  conversant  with  the  laws  of 

(1)  Cited  and  followed,  on  the  ques-  J)e  Bin  (1870)  L.  E.  5  C.  P.  473,  39 

tion  of  conflict  of  laws,  by  Kay,  L.  J.  L.  J.  C.  P.  254,  that  the  evidence  of 

in  Alcocky.  Smith,  '92, 1  Ch.  238,  269,  the  French  law  in  the  principal  case 

61  L.  J.  Ch.  16r,  171,  C.  A.     But  it  was  not  correctly  understood  by  the 

would  seem  by  the  decision  of  the  Court.     See  Chalmers  on  Bills  of 

Exchequer  Chamber  in  Bradlaugh  y.  Exchange,  5th  ed.  240,  n.  6. — R.  C. 
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France;  that,  by  the  law  of  France,  a  protest  must  always  be     Trimbet 

made,  and  that  no  action  could  be  maintained  upon  promissory      vionier. 

notes  and  bills  of  exchange  unless  they  were  protested  ;  that  the 

indorsement  to  the  plaintiff  being  in  blank,  and  not  according  to 

the  formalities  required  by  the  Code  de  Commerce,  articles  136, 

137,  138,  was  invalid,  and  passed  no  interest  to  the  holder.     In 

support  of  that  statement  the  articles  in  the  Code  de  Commerce 

above  referred  to  were  read  and  translated  to  the  jury  :  By  136, 

**La  propriete  d'une  lettre  de  change  se  transmet   par  la  voie 

de  Tendossement ;  "  137,  "  L'endossement  est  date.    II  exprime 

la  valeur  foumie.    II  enonce  le  nom  de  celui  a  Tordre  de  qui  il 

est  passe ;  "  138,  **  Si  Tendossement  n'est  pas  conforme  aux 

dispositions  de  Particle  precedent,  il  n'opere  pas  le  transport, 

il  n'est  qu'une  procuration." 

It  was  also  proved  that,  at  the  time  the  action  was  brought, 
the  defendant  was  domiciled  and  carried  on  business  in  London  ; 
but,  at  the  time  when  the  notes  respectively  were  drawn  and  fell 
due,  the  maker  and  *indorser  thereof  were  all  resident  in  France,       [  'isa  ] 
and  French  subjects. 

The  jury  found,  in  reply  to  the  enquiries  of  the  learned  Judge, 
that  the  defendant  was  living  in  France  at  the  time  when  the  notes 
were  drawn,  and  when  they  fell  due  ;  that  Durant,  the  indorser, 
was  also  a  resident  in  Paris  at  the  same  time ;  that  according  to 
the  laws  of  France  the  indorsement  was  invalid,  and  that  a  protest 
was  necessary.  On  that  finding  the  learned  Judge  directed  a  verdict 
to  be  entered  for  the  defendant,  reserving  all  questions  of  law :  and 
such  verdict  was  entered  accordingly,  with  leave  to  move  to  enter 
a  verdict  for  the  plaintiff  on  the  points  reserved. 

Subsequently  to  the  verdict,  by  leave  of  the  Court,  and  with 
consent  of  the  parties,  it  was  given  in  evidence  that  the  plaintiff 

was  in  England  when  he  received  the  bills. 

i 

In  the  following  Term  Toddy,  Serjt.  moved  to  set  aside  the 
verdict  on  the  following  grounds  : 

First,  That,  admitting  the  law  of  France  to  be  as  stated,  it 
could  not  govern  the  right  of  parties  resident  in  England,  the 
requisites  of  the  Code  relied  upon  by  the  defendant  being  merely 
municipal  regulations. 

87—2 
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tbimbet         Secondly,  That  the  law  of  France  was  misrepresented  by  the 
YioNiEB.     defendant's  witnesses. 

The  Court,  thereupon,  granted  a  rule  calling  on  the  defendant 
to  shew  cause  why  the  verdict  should  not  be  entered  for  plaintiff; 
or,  why  there  should  not  be  a  new  trial ;  and  directed  that  before 
cause  was  shewn,  the  opinion  of  French  advocates  should  be 
obtained,  as  to  the  law  of  France  upon  the  points  at  issue. 

Upon  the  rule  coming  on  for  argument,  the  Court  directed  the 
circumstances  to  be  set  forth  in  a  special  case  ;  and  that  it  should 
contain  any  opinions  of  French  advocates  which  had  been  taken 
on  either  side  up  to  that  period. 
[  154  ]  The  opinion  obtained  by  the  plaintiff  as  to  the  indorsement  in 

blank, — the  only  point  on  which  the  Court  pronounced  judgment, 
— was  as  follows : 

"  This  circumstance  was  no  obstacle  to  Mr.  Trimbey's  right  of 
action,  for  the  188th  article  of  the  Code  de  Commerce  thus 
expressed,  ^  If  the  indorsement  is  not  conformable  to  the  requisi- 
tion of  the  preceding  article,  it  does  not  operate  as  a  transfer  of 
interest,  but  only  as  a  procuration,'  is  only  available  on  behalf 
of  the  party  making  the  indorsement  in  blank  against  the 
immediate  holder  under  such  indorsement.  If,  however,  the 
holder  under  an  indorsement  in  blank  does  not  proceed  agamst 
the  party  immediately  endorsing  to  him,  but  against  the  maker 
of  the  note,  or  against  the  parties  who  have  made  regular  indorse- 
ments, neither  the  maker  nor  such  parties  can  avail  themselves 
of  the  provision  of  the  188th  article  of  the  Code.  Upon  this  point 
the  jury  has  been  completely  led  into  error. 

"  Paris,  the  21st  of  May,  1888.  "  Blanchet." 

An  opinion  had  been  obtained  by  the  defendant  prior  to  the 
period  when  the  rule  nisi  came  on  for  argument,  which,  as  to 
the  indorsement  in  blank,  was  as  follows : 

"  There  is  no  doubt  that,  according  to  the  French  law,  an 
indorsement  in  blank  is  insufficient  to  transmit  regularly  the 
property  in  a  bill  of  exchange  or  promissory  note.  The  Code  de 
Commerce  is  precise  on  this  point.  Art.  187  says,  *  The  indorse- 
ment is  dated ;  it  expresses  the  value  given  for  it,  and  states  the 
name  of  him  to  whose  order  it  is  passed.'     The  art.  188  adds, 
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'  If  the  indorsement  is  not  conformable  to  the  preceding  article,      Trimbey 
it  doesi  not  operate  as  a  transfer, — it  is  only  a  procuration.'  vignibr. 

**  Paris,  the  21st  of  Qctober,  1883. 

**  Vbrvoort." 

The  various  authorities  in  the  French  law  as  to  indorsement,       [  165  ] 
which  were  relied  upon  in  favour  of  the  defendant,  are  to  be 
found  in  the  Code  de  Commerce,  arts.  136  to  139,  and  art.  110. 

The  questions  for  the  opinion  of  the  Court  were, 

First,  If  the  correct  construction  of  the  terms  of  the  Code  de 
Commerce  which  apply  to  the  circumstances  in  this  action  were 
such  as  to  prevent  the  plaintiff  from  enforcing  payment  against 
the  defendant  in  the  Courts  of  France,  would  the  law  of  France 
govern  the  rights  of  the  parties  under  the  circumstances  of  this 
case? 

Secondly,  If  the  decision  of  this  case  were  to  depend  upon  the 
terms  of  the  Code  de  Commerce,  then  the  Court  was  to  say  pow 
far  the  articles  of  the  Code  relied  upon  by  the  defendant  ^ph  lied 
to  the  circumstances  of  this  case ;  and  whether  a  correct  con- 
struction had  been  put  upon  such  articles  by  the  evidence  and 
opinions  produced  by  the  respective  parties. 

If  the  Court  should  bd  of  opinion  that,  under  the  circumstances, 
the  plaintiff  ought  to  have  recovered,  then  a  verdict  was  to  be 
entered  for  him ;  if  not,  the  verdict  for  the  defendant  was  to 
stand. 

The  case  was  argued  in  Easter  Term. 

Taddy,  Serjt.  for  the  plaintiff : 

Admitting,  for  the  sake  of  argument,  that  Trimbey  could  not 
have  sued  the  defendant  in  the  French  Courts,  because  Durant's 
indorsement  is  not  conformable  to  the  137th  article  of  the  Code 
de  Commerce,  he  may,  nevertheless,  sue  in  the  English  Courts, 
where  an  indorsement  in  blank  operates  as  a  complete  transfer. 
The  interpretation  of  a  contract  is  governed  by  the  law  of  the 
country  in  which  the  contract  is  made ;  but  the  judicial  pro- 
cedure applicable  to  it  depends  on  the  law  of  the  country  in 
which  the  action  is  brought.  Huberus  de  Conflictu  *Legum,  [  *^^  1 
tit.  3,  8.  7:  "Eeceptum  est  optima  ratione,  ut  in  ordinandis 
judiciis,  loci  consuetude  ubi  agitur,  etsi  de  negotio  alibi  celebrate, 
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Trimbby  spectetur,  ut  docet  Sandius,  lib.  1,  tit.  12,  def.  5,  ubi  tradit,  etiam 
VioNixB.  in  executione  sententiaB  alibi  latse,  servari  jas  loci  in  quo  fit 
executio,  non  ubi  res  judicata  est  :*'  De  la  Vega  v.  Vianna  (i), 
British  Linen  Company  v.  Druminond(2),  Williams  v.  Jones  {3), 
Wynne  v.  Jackson  (4)  ^  Shaw  v.  Harvey  (5),  Doe  v.  Vardill  {i^), 
And  the  objection  taken  on  the  part  of  the  defendant  does  not 
apply  ad  valorem  contractus,  but  ad  inodum  actionis  in^tituendte, 

Stephen,  Serjt.  for  the  defendant : 

The  objection  applies  ad  valorem  contractus,  and  not  ad  modum 
actionis  instituendce ;  for  if  the  indorsement  be  not  in  conformity 
with  the  French  Code,  no  interest  passes  to  the  holder,  and  con- 
sequently there  is  no  contract  between  him  and  the  maker.  To 
ascertain  whether  there  be  any  contract  or  not  between  the 
parties,  we  must  resort  to  the  law  of  the  country  where  the  con- 
tract was  made :  Lacon  v.  Higgins  (7),  Dalrymple  v.  Dairy mple  (8). 
So,  for  the  construction  of  the  contract :  Talleyrand  v.  Boulanger  (9) ; 
and  the  right  of  action  upon  it :  Buirows  v.  Jemino  (lo),  Ballantine 
V.  Golding  (cited  in  Smith  v.  Buchanan  (ii),  Solomons  v.  Ross  (cited 
in  Folliott  V.  Ogden  (12),  Potter  v.  Brown  (13),  Clegg  v.  Levy{u). 
For  the  maker  cannot  be  supposed  to  have  contemplated  that 
he  would  be  subject  to  rights  of  action  according  to  the  law  of 
[  ♦IS?  ]  England,  and  if  the  foreign  law  furnish  the  *rule  on  one  point, 
it  must  also  furnish  it  on  the  others  :  Tenon  v.  Mars  (is),  Innes 
V.  Dunlnp  (i6).  In  Shaw  v.  Harvey,  Lord  Tbnterden  decided  in 
eflfect  that  the  contract  was  not  a  foreign  contract.  The  British 
Linen  Company  v.  Drummond  is  a  decision  on  the  Statute  of 
Limitations  which  aflfects  only  tempus  et  modum  actionis  ;  and  De 
la  Vega  v.  Vianna  turned  on  the  same  distinction.  The  question, 
therefore,  turns  on  the  construction  of  the  137th  and  138th 
articles  of  the  Code  de  Commerce.  Now  the  138th  article  is 
express  and  without  qualification,  that  an  indorsement  in  blank 

(1)  35  R.  R.  298  (1 B.  &  Ad.  284),  (9)  4  R.  R.  58  (3  Tee.  447). 

(2)  34  B.  B.  595  (10  B.  &  C.  903).  (10)  2  Str.  733. 

(3)  12  R.  R.  401  (13  East,  439).  (11)  5  R.  R.  600  (1  East,  10). 

(4)  2  Rubs.  351.  (12)  1  H.  Bl.  131, 

(5)  31  R.  R.  755  (Moo.  &  Mai.  526).  (13)  7  R.  R.  663  (5  East,  124). 

(6)  5  B.  &  C.  438.  (14)  3  Camp.  166. 

(7)  I  Bowl.  &  Ry.  N.  P.  C.  38.  (15)  8  B.  &  C.  638. 

(8)  2  Haggard's  Rop.  58.  (16)  8  T.  R.  595.  . 
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does  not  operate  as  a  transfer  of  the  note ;  and  Pothier,  in  his      Tbimbet 
commentary  on  the  article  (4th  vol.  edit.  Dupin,  1827),  says,      viqnibb. 
that  the  object  of  the  law  is  to  prevent  fraud  against  the  creditors 
of  the  indorser,  and  cites  Heineccius  to  shew  that  an  indorse- 
ment in  blank  passes  no  property.     It  is  a  mere  procuration, 
and  a  procurator  cannot  sue. 

Taddi/y  in  reply : 

Pailliet,  Manuel  de  Droit  Fran9ais,  p.  1225,  ss.  6,  8,  in  a  note 
to  article  138,  gives  a  different  view  of  the  law  of  France  as  to 
a  blank  indorsement.  "L'accepteur  ne  pent  se  refuser  au 
paiement  d'une  lettre  de  change,  sous  le  pretexte  que  Tordre  est 
en  blanc.  Les  endosseurs  et  leurs  creanciers  sont  les  seuls  qui 
puissent  faire  valoir  ce  moyen."  **  L'endossement  en  blanc  pent 
valoir  autrement  que  comme  procuration.  II  pent  valoir  comme 
titre  propre  et  personnel  au  porteur,  s'il  est  constant  que  I'effet 
endosse  en  blanc  fut  remis  au  porteilr  avec  Tintention  de  la  saisir 
du  titre;  par  exemple,  pour  lui  servir  de  garantie  des  valeurs 
qu'il  aurait  fournies  au  souscripteur  de  Teffet." 

If  it  can  confer  a  title  on  the  holder,  why  not  a  title  to  sue 
also  ?  for  if  the  indorser  can  transfer  the  property,  the  indorsee 
must  have  the  right  to  obtain  it.  But  indorsement  *is  a  mere  [  *io8  ] 
formality,  and  not  of  the  essence  of  the  contract,  and  therefore 
the  mode  of  proceeding  upon  it  must  be  determined  by  the  law 
of  the  country  in  which  the  action  is  brought :  Huber,  pp.  538, 
540.  Dalrymple  v.  Dalrymple  was  a  case  concerning  marriage, 
which  is  a  status  and  not  a  mere  contract ;  and  Potter  v.  Brown 
and  most  of  the  other  cases  cited  for  the  defendant,  turned  on  the 
law  of  bankruptcy,  in  which  the  Courts  here  have  always  given 
effect  to  the  regulations  of  other  countries. 

Cur.  adv.  vtdt. 

TiNDAL,  Ch.  J. : 

The  point  which  has  been  reserved  for  consideration  in  this 
case  is,  whether  the  plaintiff,  under  the  circumstances  stated  in 
the  special  case,  is  entitled  to  maintain  this  action  in  an  English 
court  of  law,  in  his  own  name?  for,  as  to  the  several  other 
objections  which  have  been  raised,  the  view  which  we  have  taken 
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Tbimbbt  of  the  question  above  adverted  to  renders  it  unnecessary  for  us 
YioNiEB.     to  give  any  opinion. 

The  promissory  note  was  made  by  the  defendant  in  France ; 
and  it  was  indorsed  in  blank  by  the  payee  in  that  country ;  each 
of  the  parties,  the  maker  and  the  payee,  being  at  the  respective 
times  of  making  and  indorsing  the  note  domiciled  in  that  country. 
The  first  enquiry  therefore  is,  whether  this  action  could  have 
been  maintained  by  the  plaintifif  against  the  defendant  in  the 
courts  of  law  in  France. 

Upon  this  point  of  French  law,  the  opinions  of  the  foreign 
advocates  which  have  been  taken,  by  consent,  since  the  trial  of 
the  cause,  appear  to  be  contradictory ;  but  as  each  of  them 
founds  his  opinion  on  the  Code  de  Commerce,  arts.  137,  138, 
we  feel  ourselves  at  liberty  to  refer  to  the  text  of  that  Code,  in 
order  to  form  our  own  judgment  on  the  point ;  and  upon  reference 
thereto,  we  think  the  language  of  the  Code  is  clear  and  express, 
that  an  indorsement  in  blank,  that  is,  without  containing  the 
[  *169  ]  *date,  the  consideration  paid,  or  the  name  of  the  party  to  whose 
order  it  is  passed,  does  not  operate  as  a  transfer  of  the  note ;  it 
is  but  a  procuration.  And  the  language  of  the  Code  being 
general,  and  unrestricted  by  any  expressions  which  confine  its 
operation  to  questions  between  the  indorsee  and  the  indorser  of 
the  note,  we  think,  that  if  an  action  had  been  brought  in  any  of 
the  courts  of  law  in  France  against  the  maker  of  the  note,  it 
would  have  been  held  not  to  be  maintainable  in  the  name  of  the 
plaintiff,  but  that  he  should  have  sued  in  the  name  of  the  last 
indorser  by  procuration. 

The  question,  therefore,  becomes  this.  Supposing  such  rule 
to  prevail  in  the  French  Courts  by  the  law  of  that  country,  is 
the  same  rule  to  be  adopted  by  the  EngUsh  courts  of  law,  when 
the  actipn  is  brought  here,  the  law  of  England  appUcable  to  the 
case  of  a  note  indorsed  in  blank  in  England,  allowing  the  action 
to  be  brought  in  the  name  of  the  holder  ? 

The  rule  which  applies  to  the  case  of  contracts  made  in  one 
country,  and  put  in  suit  in  the  courts  of  law  of  another  country, 
appears  to  be  this ;  that  the  interpretation  of  the  contract  must 
be  governed  by  the  law  of  the  country  where  the  contract  was 
made  (lex  loci  contractus),  the  mode  of  suing,  and  the  time  within 


VOL.  XLi.]     1884.     C.  P.     1  BING.  N.  C.  159— 160.  685 

which  the  action  must  be  brought,  must  be  governed  by  the  law  Tbimbet 
of  the  country  where  the  action  is  brought  (in  ordinandis  judidiaf  vigkieb. 
loci  consuttudoy  ubi  agitur).  See  Huberi  Praelectiones  Civilis 
Juris,  tit.  3,  De  Conflictu  Legum,  sect.  7.  This  distinction  has 
been  clearly  laid  down  and  adopted  in  the  late  case  of  De  la  Vega 
V.  Vianna  (i).  See  also  the  case  of  the  British  Linen  Company 
V.  Drummond  (2),  where  the  different  authorities  are  brought 
together. 

The  question  therefore  is,  whether  the  law  of  France,  *by  [  'leo  ] 
which  the  indorsement  in  blank  does  not  operate  as  a  transfer  of 
the  note,  is  a  rule  which  governs  and  regulates  the  interpretation 
of  the  contract,  or  only  relates  to  the  mode  of  instituting  and 
conducting  the  suit ;  for,  in  the  former  case  it  must  be  adopted 
by  our  Courts,  in  the  latter  it  may  be  altogether  disregarded,  and 
the  suit  commenced  in  the  name  of  the  present  plaintiff. 

And  we  think  the  French  law  on  the  point  above  mentioned  is 
the  law  by  which  the  contract  is  governed,  and  not  the  law 
which  regulates  the  mode  of  suing.  If  the  indorsement  has  not 
operated  as  a  transfer,  that  goes  directly  to  the  point  that  there 
is  no  contract  upon  which  the  plaintiff  can  sue.  Indeed,  the 
difference  in  the  consequences  that  would  follow,  if  the  plaintiff 
sues  in  his  own  name,  or  is  compelled  to  use  the  name  of  the 
former  indorser  as  the  plaintiff  by  procuration,  would  be  very 
great  in  many  respects,  particularly  in  its  bearing  on  the  law  of 
set-off;  and  with  reference  to  those  consequences  we  think  the 
law  of  France  falls  in  with  the  distinction  above  laid  down,  that 
it  is  a  law  which  governs  the  contract  itself,  not  merely  the  mode 
of  suing. 

We  therefore  think  that  our  courts  of  law  must  take  notice 
that  the  plaintiff  could  have  no  right  to  sue  in  his  own  name 
upon  the  contract  in  the  Courts  of  the  country  where  such  con- 
tract was  made ;  and  that  such  being  the  case  there,  we  must 
hold  in  our  Courts  that  he  can  have  no  right  of  suing  here. 

Judgment  for  the  defendant. 

(1)  35  R.  R.  298  (1  B.  &  Ad.  284).  (2)  34  R.  R.  595  (10  B.  &  C.  903). 
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1834.  HAWOETH  V.  HARDCA8TLE  and  Others. 

June  12. 
(1  Bing.  N.  C.  182—193;  S.  C.  4   Moore  &  Scott,  720:    3  L.  J.  (N.  S.> 

[  182  ]  0.  P.  311.) 

In  case  for  invading  plaintiff's  patent  right  to  certain  machinery  for 
drying  calicoes,  &c.,  where  the  specification,  after  setting  forth  the 
mode  in  which  the  cloth  was  to  be  extended  for  the  purpose  of  drying, 
proceeded  to  state  that  it  might  be  taken  up  again  by  the  same 
machinery;  a  jury  having  foimd  that  the  invention  was  new  and 
useful  on  the  whole,  but  that  the  machine  was  not  useful  in  some  cases 
for  taking  up  goods,  the  Court  refused  to  set  aside  the  verdict  for  the 
plaintifE  and  enter  a  nonsuit. 

Case  for  invading  the  plaintiff's  patent  right  in  "certain 
machinery  or  apparatus  adapted  to  facilitate  the  operation  of 
drying  calicoes,  muslins,  linens,  or  other  similar  fabrics." 

At  the  trial  before  Tindal,  Ch.  J.,  it  appeared  that  the  method 
in  which  that  operation  was  performed  previously  to  1823,  when 
the  patent  was  granted,  and  in  which  it  is  now  commonly  per- 
formed by  those  w^ho  have  not  obtained  leave  to  use  the  patent 
[  *183  ]  machinery,  or  *who  are  not  infringing  the  right,  is  as  follows, 
viz. :  men  are  employed  to  pull  down  the  wet  calico  into  looped 
folds,  which  hang  down  from  beneath  the  spaces  between  hori- 
zontal parallel  cross  rails  (called  staves),  which  staves  are  fixed 
in  rows  side  by  side  across  the  interior  of  a  building  called  a 
drying-house  or  stove,  so  as  to  form  a  horizontal  plane  or  plat- 
form, like  a  floor,  extending  throughout  such  building.  The 
building  is  usually  made  high  enough  to  contain  three  such 
platforms,  or  floors,  or  rows  of  horizontal  parallel  cross  rails, 
situated  at  such  heights,  one  above  another,  that  a  man  standing 
on  one  floor  can  readily  reach  up  through  the  spaces  between 
the  staves  above  his  head,  in  order  to  take  hold  of  the  twa 
selvages  of  the  wet  calico  which  he  has  previously  extended 
horizontally  over  and  across  the  staves  above  his  head;  from 
these  staves  the  wet  calico  is  hung  in  looped  folds,  in  order 
that  it  may  be  dried  by  the  heat  which  is  kept  up  within  the 
building.  The  looped  folds  are  formed  by  pulling  down  the 
calico  from  the  staves  over  head  by  repeatedly  taking  hold  of 
the  two  selvages  and  pulling  them  down  nearly  to  the  next  floor 
of  staves  below,  on  which  the  man  stands :  during  the  act  of  thu& 
pulling  down  the  wet  calico,  it  is  all  necessarily  dragged  across. 
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the  staves  upon  which  it  has  been  placed:  and  by  this  mode 
a  man  can  only  hang  up  one  piece  of  calico  at  a  time,  though  the 
staves  are  usually  made  long  enough  for  three  or  four  pieces  of 
calico  to  be  hung  side  by  side  on  the  same  stave :  the  length  of 
the  loops,  too,  which  can  be  formed,  is  restricted  to  the  height 
to  which  a  full  grown  man  can  reach  when  standing  on  one  floor 
to  take  hold  of  the  calico  extended  on  the  staves  above  his  head. 
The  patentee's  specification  described  his  method  as  follows : 
"My  invention  consists  in  the  application  of  certain  machinery 
or  apparatus  adapted  to  perform  the  operation  of  hanging  or 
suspending  damp  or  wet  *calicoes,  linens,  or  other  similar  fabrics 
(over  a  series  of  rails,  or  staves,  situated  in  a  stove  or  drying- 
house),  for  the  purpose  of  drying  the  same :  the  said  machinery 
being  also  adapted  to  perform  the  operation  of  takmg  down  or 
removing  the  said  calicoes,  muslins,  linens,  or  other  similar 
fabrics  (from  oflf  the  said  rails  or  staves),  after  they  have  been 
sufficiently  dried :  by  means  of  which  invention  a  considerable 
saving  of  labour  and  expense  may  be  effected  in  the  operation 
of  drying.  I  construct  the  stove  or  drying-house  in  a  manner 
nearly  similar  to  that  at  present  in  use ;  and  I  arrange  the  rails 
or  staves  (over  which  the  cloth  or  fabric  is  intended  to  be  hung 
or  suspended)  near  to  the  upper  part  of  the  stove  or  drying- 
house  :  I  then  construct  a  frame  or  carriage  in  such  a  manner  as 
to  be  capable  of  moving  freely  upon  guides  or  supports  from  one 
end  of  the  drying-house  to  the  other,  the  said  carriage  being 
situated  immediately  above  the  range  of  rails  or  staves,  but  so 
as  not  to  bear  upon  them ;  this  carriage  is  furnished  with  proper 
supports  for  receiving  certain  rollers  or  boxes,  upon  the  cir- 
cumference of  which  rollers  or  boxes  the  wet  cloth  or  fabric  has 
been  previously  wound.  The  carriage  is  also  furnished  with 
certain  cylinders  or  drums,  which  are  caused  to  revolve  in  such 
a  manner  as  to  draw  or  wind  the  wet  cloth  or  fabric  from  oflf  the 
aforesaid  rollers  or  boxes  in  a  regular  manner :  thus,  if  the  frame 
or  carriage,  with  its  appendages,  be  slowly  moved  along  upon  its 
guides  above  the  rails  or  staves  at  the  same  time  that  the  wet 
cloth  or  fabric  is  in  the  act  of  being  drawn  off  the  circumference 
of  the  rollers  or  boxes  by  the  operation  of  the  revolving  cylinders 
or  drums  before  mentioned,  the  wet  cloth  or  fabric  will  descend 
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in  the  vacancies  between  the  rails  or  staves,  and  will  hang  down 
in  loops  or  folds,  so  as  efiFectaally  to  expose  its  surface  to  the 
action  of  the  dry  or  heated  air,  and  in  order  to  suit  the  depth  or 
height  of  the  stove  *or  drying-house.  The  depth  or  length  of 
the  said  loops  or  folds  may  be  regulated  or  determined  by  the 
length  of  cloth  or  fabric  which  would  be  given  out  by  the  revolving 
cylinders  or  drums  during  the  passage  of  the  frame  or  carriage 
from  one  stave  to  the  next.  When  the  cloth  or  fabric  has  been 
hanging  a  sufl5cient  length  of  time  to  become  dry,  it  may  be 
taken  up  again,  or  drawn  off  the  rails  or  staves,  and  wound 
again  upon  the  circumference  of  the  rollers  or  boxes.  This 
operation  I  perform  by  simply  causing  the  frame  or  carriage, 
with  its  appendages  of  rollers  and  cylinders,  to  traverse  slowly 
along  the  drying-house  in  the  contrary  direction  to  what  it 
moved  during  the  operation  of  hanging  the  cloth,  at  the  same 
time  that  the  cylinders  or  drums  are  caused  to  revolve  in  a 
suitable  direction  for  taking  or  winding  up  the  cloth  or  fabric 
upon  the  circumference  of  the  rollers  or  boxes :  by  this  means 
the  dry  cloth  may  be  wound  evenly  upon  the  circumference 
of  the  rollers  or  boxes,  and  removed  from  the  machine.  In 
some  situations  I  find  it  advisable  to  vary  the  mode  of  arrange- 
ment, by  causing  the  rails  or  staves  (over  which  the  cloth  or 
fabric  is  intended  to  be  hung)  to  be  connected  together  with 
chains  or  ropes,  somewhat  in  the  manner  of  a  rope  ladder,  being 
connected  by  endless  chains  or  ropes,  with  a  train  or  wheels,  or 
other  well  known  machinery,  so  as  to  be  moved  slowly  along 
upon  guides  from  one  end  of  the  stove  or  drying-house  to  the 
other :  in  this  last-mentioned  arrangement  the  frame  or  carriage 
containing  the  revolving  cylinders  or  drums  for  giving  out  and 
taking  up  the  cloth  remains  stationary  at  one  part  of  the  stove 
or  drying-house.  The  operation  of  this  machinery  would  be 
similar  to  the  one  before  described  with  the  traversing  carriage, 
for  as  the  cylinders  or  drums  are  caused  to  revolve  and  give  out 
the  cloth  or  fabric  at  the  same  time  that  the  chain  of  rails  or 
staves  were  moving  slowly  beneath  the  cylinder  or  drum,  *the 
cloth  or  fabric  would  descend  between  the  staves,  and  hang  down 
in  loops  or  folds,  in  a  manner  similar  to  the  machine  with  the 
moving  carriage." 
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This  was  followed  by  a  detailed  explanation  of  drawings  and 
plans  which  accompanied  the  specification ;  and  the  specification 
concluded  thus :  "  I  have  now  described  fully  one  mode  of  carry- 
ing my  invention  into  effect,  and  I  do  hereby  declare,  that  I 
consider  my  claim  of  invention  to  extend  to  application  of  the 
machinery  or  apparatus  as  hereinbefore  described,  for  the  purpose 
of  facilitating  the  operation  of  drying  calicoes,  muslins,  or  other 
similar  fabrics;  which  machinery  or  apparatus  is  adapted  by 
means  of  a  revolving  and  traversing  cylinder  or  cylinders,  situated 
over  a  series  of  stationary  rails  or  staves  arranged  in  a  stove  or 
drying-house,  in  such  a  manner  that  the  pieces  of  calico,  muslins, 
linen,  or  other  similar  fabrics  may  be  previously  wound  upon 
the  circumference,  and  by  the  revolving  and  traversing  motion 
of  the  aforesaid  cylinder  or  cylinders  over  the  stationary  rails  or 
staves,  or  otherwise  by  the  revolving  motion  of  the  cylinder  or 
cylinders,  and  the  traversing  movement  of  the  rails  or  staves 
themselves,  may  be  caused  to  descend  in  the  spaces  between  the 
said  rails  or  staves,  and  hang  down  in  long  loops  or  folds,  in 
order  to  spread  the  pieces  quickly  and  expose  their  surfaces,  so  as 
to  facilitate  the  operation  of  drying  the  same;  the  said  machinery 
or  apparatus  being  also  adapted  to  perform  the  operation  of 
taking  up  or  removing  the  said  calicoes,  muslins,  linens,  or  other 
similar  fabrics  from  off  the  said  rails  or  staves,  and  winding  or 
rolling  them  upon  the  circumference  of  a  roller  or  rollers,  so 
that  they  may  be  removed  from  the  machine  after  being  sufficiently 
dried ;  at  the  same  time  I  must  observe,  that  the  form  and  pro- 
portion of  the  different  parts  may  be  varied  according  to  the 
situation  or  discretion  of  the  workman  employed  in  constructing 
*the  same ;  the  materials  of  which  the  same  may  be  made  may 
also  be  varied  according  to  the  circumstances  of  the  case,  with- 
out departing  from  the  intent  and  object  of  my  invention  as 
above  described  and  set  forth." 

With  respect  to  the  novelty  of  the  invention,  the  evidence  was 
in  some  measure  conflicting,  and  it  appeared  that  the  machine 
failed  in  taking  up  certain  cloths  stiffened  with  clay  for  deceptions 
purposes. 

The  learned  Judge  left  it  to  the  jury  to  say,  whether  the 
invention  was  new,  and  sufficiently  described  in  the  specification ; 
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whether  the  machine  could  take  cloth  up  for  any  useful  purpose ; 
and  whether  the  defendants  had  been  guilty  of  any  infringement 
on  the  patent. 

The  jury  found  that  the  invention  was  new,  and  useful  upon 
the  whole ;  that  the  specification  was  suflScient  for  a  mechanic, 
properly  instructed,  to  make  a  machine  from;  that  there  had 
been  an  infringement  on  the  patent ;  but  that  the  machine  was 
not  useful  in  some  cases  for  taking  up  goods. 

Upon  this  finding,  a  verdict  was  entered  for  the  plaintiff,  with 
leave  for  the  defendants  to  move  to  set  it  aside  and  enter  a 
nonsuit  instead,  on  the  ground  that  the  jury  had,  by  their 
special  finding,  negatived  the  usefulness  of  the  invention  to  the 
full  extent  which  the  patent  and  specification  held  out ;  and  that 
the  patentee  had  claimed  in  his  specification  the  invention  of  the 
rails  or  bars  over  which  the  cloths  were  hung,  or,  at  all  events, 
the  placing  them  in  tiers,  notwithstanding  the  use  of  such  rails 
was  common  before.    Accordingly, 


Stephen,  Serjt.,  in  Hilary  Term,  moved  to  enter  a  nonsuit 
on  those  grounds,  or.  to  have  a  new  trial  on  the  ground  that 
the  verdict  was  against  evidence,  and  that  the  jury  had  been 
misdirected  on  the  point  of  the  capability  of  the  machine  to 
take  up  cloth.  They  should  have  been  directed  to  consider, 
[  ♦188  ]  whether  it  would  take  *cloth  up  according  to  the  description 
in  the  patent,  not  whether  it  would  take  up  for  any  useful 
purpose.  Felton  v.  Greaves  (l),  Turner  y.  Winter  (2),  Bloxam 
V.  FAsee  (3),  Brunton  v.  Hawkes  (4),  Rex  v.  Else  (5),  Bovill  v. 
Moore  (6),  Campion  v.  Benyon{7),  and  Macfarlane  v.  Price  (8), 
were  cited. 

A  rule  nisi  was  granted  on  the  three  first  grounds,  and  refused 
as  to  the  alleged  misdirection. 


Wilde  and    Coleridge,    Serjts.,   who    shewed    cause,    after 
examining  the  sufiSciency  of  the  evidence  as  to  the  novelty  of 


(1)  33  R.  R.  706  (3  Car.  &  P.  611). 

(2)  1  R.  R.  311  (1  T.  R.  602). 

(3)  30  R,  R.  27j  (6  B.  &  C.  169). 

(4)  23  R.  R.  382  (4  B.  &  Aid.  541). 

(5)  11  East,  109,  n. 


(6)  17  R.  R.  514  (2  Marsh.  211). 

(7)  23  R,  R.  549  (3  Brod.  &  B.  5). 

(8)  18  R.  R.  760  (1  Starkie,  N.  W 
199). 
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the  plaintiflf's  invention,  and  the  infraction  of  his  patent  by  the 
■defendants,  contended  that  the  taking  up  cloths  after  the  drying 
was  not  an  essential  part  of  the  patent,  which  was  for  machinery 
Adapted  to  facilitate  the  operation  of  drying  only.  But,  even 
if  it  were  an  essential  part  of  the  patent,  the  finding  of  the  jury 
was  sufficient  to  sustain  the  verdict  for  the  plaintiff ;  for  it  might 
be  inferred  from  the  qualified  expression  that  the  machine  was 
not  useful  for  taking  up  in  some  cases,  that  it  was  useful  for  taking 
up  in  general ;  and  a  failure  in  a  few  instances  would  not  vitiate 
the  patent :  Crossley  v.  Beverley  (i),  Jones  v.  Pearce  (2).  Besides, 
the  validity  of  a  patent  did  not  altogether  depend  upon  its 
immediate  usefulness;  for  the  profitable  application  of  a 
mechanical  discovery  was  often  subsequent  to  invention :  Lewis 
V.  Marling  (3). 

And,  upon  a  reasonable  construction  of  the  specification,  the 
plaintiff  did  not,  as  the  defendants  alleged,  claim  the  rails  as 
part  of  his  invention ;  for,  in  the  *language  of  the  specification, 
'*he  constructs  the  drying-house  in  a  manner  nearly  similar  to 
those  at  present  in  use,  and  arranges  the  rails  near  the  upper 
part  of  the  said  drying-house : "  meaning,  the  rails  at  present 
in  use. 
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Stephen  y  in  support  of  the  rule,  after  enforcing  his  original 

objections,  urged  further  that  the  patent  was  taken  out  for 

machinery,  whereas  the   specification  was  for  the  application 

of  machinery,  or  for  a  method  only;   but,  upon  this  point,  the 

Court  gave  no  opinion. 

Cur,  adv.  vxdt, 

TiNDAL,  Ch.  J. : 

This  case  has  been  brought  before  us  upon  a  motion  for  a 
rule  either  to  enter  a  nonsuit  upon  leave  given  for  that  purpose 
by  the  Judge  at  the  trial,  or  for  a  new  trial,  on  the  ground  of 
misdirection  of  the  learned  Judge  who  tried  the  cause,  and  also 
that  the  verdict  of  the  jury  had  been  given  against  the  weight 
of  the  evidence.  Upon  the  discussion  which  took  place  upon 
the  original  motion,  the  Court  were  satisfied  that  the  direction 


(1)  3  Cai-.  &  P.  513. 

(2)  GkKbon   on   Patents,   supple- 


ment, p.  10. 

(3)  34  E.  R.  313  (10  B.  &  C.  22). 
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of  the  learned  Judge  was  right,  and  the  rule  was  consequently 
granted  upon  the  two  remaining  grounds  only. 

The  motion  for  entering  a  nonsuit  was  grounded  on  two 
points:  first,  that  the  jury  had,  by  their  special  finding, 
negatived  the  usefulness  of  the  invention  to  the  full  extent 
of  what  the  patent  and  specification  had  held  out  to  the  public ; 
secondly,  that  the  patentee  had  claimed,  in  his  specification, 
the  invention  of  the  rails  or  staves  over  which  the  cloths  were 
hung,  or,  at  all  events,  the  placing  them  in  a  tier  at  the  upper 
part  of  the  drying-room. 

As  to  the  finding  of  the  jury,  it  was  in  these  words :  "  The 
jury  find  the  invention  is  new,  and  useful  upon  the  whole,  and 
that  the  specification  is  sufficient  for  a  *mechanic,  properly 
instructed,  to  make  a  machine,  and  that  there  has  been  an 
infringement  of  the  patent ;  but  they  also  find  that  the  machine 
is  not  useful  in  some  cases  for  taking  up  goods.'' 

The  specification  must  be  admitted,  as  it  appears  to  us,  to 
describe  the  invention  to  be  adapted  to  perform  the  operation 
of  removing  the  calicoes  and  other  cloths  from  off  the  rails  or 
staves  after  they  have  been  sufficiently  dried.  But  we  think  we 
are  not  warranted  in  drawing  so  strict  a  conclusion  from  this 
finding  of  the  jury  as  to  hold  that  they  have  intended  to  negative, 
or  that  they  have  thereby  negatived,  that  the  machine  was  not 
useful,  in  the  generality  of  the  cases  which  occur  for  that 
purpose.  After  stating  that  the  machine  was  useful  on  the 
whole,  the  expression  that,  in  some  cases,  it  is  not  useful  to 
take  up  the  cloths,  appears  to  us  to  lead  rather  to  the  inference 
that,  in  the  generality  of  cases,  it  is  found  useful.  And  if  the 
jury  think  it  useful  in  the  general,  because  some  cases  occur  in 
which  it  does  not  answer,  we  think  it  would  be  much  too  strong 
a  conclusion  to  hold  the  patent  void.  How  many  cases  occur, 
what  proportion  they  bear  to  those  in  which  the  machine  is 
useful,  whether  the  instances  in  which  it  is  found  not  to  answer 
are  to  be  referred  to  the  species  of  cloth  which  are  hung  out,  to 
the  mode  of  dressing  the  cloths,  to  the  thickness  of  them,  or 
to  any  other  cause  distinct  and  different  from  the  defective 
structure,  or  want  of  power  in  the  machine,  this  finding  of  the 
jury  gives  us  no  information  whatever.     Upon  such  a  finding. 
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therefore,  in  a  case  where  the  jury  have  given  their  general     Hawobth 
verdict  for  the  plaintifiF,  we  think  that  we  should  act  with  great       habd- 
hazard  and  precipitation  if  we  were  to  hold  that  the  plaintiff  ought       castlb. 
to  be  nonsuited,  upon  the  ground  that  his  machine  was  altogether 
useless  for  one  of  the  purposes  described  in  his  specification. 

As  to  the -second  ground  upon  which  the  motion  for  *a  [*i»i] 
nonsuit  proceeded,  we  think,  upon  the  fair  construction  of  the 
specification  itself,  the  patentee  does  not  claim  as  part  of  his 
invention,  either  the  rails  or  staves  over  which  the  calicoes  and 
other  cloths  are  to  be  hung,  or  the  placing  them  at  the  upper 
part  of  the  building.  The  use  of  the  rails  and  staves  for  this 
purpose  was  proved  to  have  been  so  general  before  the  granting 
of  this  patent,  that  it  would  be  almost  impossible,  d  priori^  to 
suppose  that  the  patentee  intended  to  claim  what  he  could  not 
but  know  would  have  avoided  his  patent;  and  the  expressed 
statement  that  he  makes,  ''that  he  constructs  the  stove  or 
•drying-house  in  the  manner  nearly  similar  to  those  which  are 
^t  present  in  use,  and  that  he  arranges  the  rails  or  staves  on 
which  the  cloth  or  fabric  is  intended  to  be  hung  or  suspended, 
near  to  the  upper  part  of  the  said  stove  or  drying-house,'*  shews 
•clearly  that  he  is  speaking  of  those  rails  or  staves  as  of  things 
then  known  and  in  common  use,  for  he  begins  with  describing 
the  drying-house  as  nearly  similar  to  those  in  common  use ;  he 
gives  no  dimensions  of  the  rails  or  staves;  no  exact  position 
of  them,  nor  any  particular  description  by  reference,  as  he 
invariably  does  when  he  comes  to  that  part  of  the  machinery 
which  is  peculiarly  his  own  invention.  There  can  be  no  rule 
of  law  which  reqijires  the  Court  to  make  any  forced  construction 
of  the  specification,  so  as  to  extend  the  claim  of  the  patentee  to 
A  wider  range  than  the  facts  would  warrant ;  on  the  contrary,^ 
such  construction  ought  to  be  made  as  will,  consistently  with 
the  fair  import  of  the  language  used,  make  the  claim  of  invention 
co-extensive  with  the  new  discovery  of  the  grantee  of  the  patent. 
And  we  see  no  reason  to  believe  that  he  intended  under  this 
specification  to  claim  either  the  staves,  or  the  position  of  the 
staves  as  to  their  height  in  the  drying-house,  as  a  part  of  his 
own  new  invention. 

As  to  that  part  of  the  rule  which  relates  to  the  granting 
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Hawobth  *of  a  new  trial  on  the  gi'ound  of  the  former  verdict  being  against 
Hard.  evidence,  this  case  comes  before  us  under  such  peculiar  circum- 
OABTLB.  stances,  that  unless  we  were  thoroughly  satisfied  that  the 
verdict  was  wrong,  we  hold  that  we  ought  not  to  interfere.  The 
'trial  took  place  before  a  special  jury,  it  occupied  two  days  of 
close  and  laborious  investigation;  the  questions  whether  the 
invention  was  new,  and  whether  there  was  any  infringement, 
were  specifically  and  pointedly  left  to  the  jury;  the  jury  found 
their  verdict  for  the  plaintiff,  which  verdict,  we  are  authorised 
to  say,  was  entirely  to  the  satisfaction  of  the  learned  Judge 
who  presided  at  the  trial.  These  circumstances  alone  would 
be  sufficient  in  ordinary  cases  to  induce  the  Court  to  refuse  to 
interfere.  But  in  addition  to  these  strong  grounds  for  the 
course  we  take  on  this  occasion,  it  should  be  observed,  that 
this  is  the  case  of  a  patent  granted  in  the  year  1828,  having 
therefore  now  only  three  years  longer  to  remain  in  force ;  and 
further,  the  defendants,  or  some  other  persons  have,  since  this 
action  has  been  tried,  procured  a  scire  facias  to  be  filed  to  avoid 
the  patent.  As  this  is  a  mode  of  trial  in  which  the  precise 
objections  to  the  patent  may  be  raised  by  the  pleadings,  and 
the  questions  made  on  the  former  trial  may  be  carried  by  writ 
of  error  to  a  higher  tribunal,  we  do  not  feel  ourselves  called 
upon,  unless  upon  a  much  stronger  case  than  the  present,  to 
take  away  from  the  plaintiff  the  benefit  of  the  verdict  which 
the  jury  have  given  him.  If  this  further  proceeding  by  scire 
facias  had  not  been  instituted  and  now  pending,  we  might  have 
felt  ourselves  called  upon  to  discuss  and  consider  one  objection 
advanced  by  the  learned  counsel  for  the  defendants;  namely, 
that  the  patent  is  taken  out  for  machinery,  whereas  the  specifica- 
tion is  made  for  the  application  of  machinery,  or  for  a  method 
only.  But  as  this  objection  as  well  as  the  others  can  receive 
a  more  solemn  decision  upon  the  occasion  to  which  we  have 
[  'iss  ]  *adverted,  we  shall  offer  no  opinion  on  it  now ;  which  we  think 
we  are  the  less  called  upon  to  do,  on  this  occasion,  as  it  was  not 
an  objection  taken  upon  the  trial  of  the  cause  before  the  jury, 
but  for  the  first  time  raised  when  the  defendants  were  heard  in 
support  of  their  rule. 

Rule  discharged. 
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FINCH  V.  BROOK.  i834. 

Nov.  12. 
(1  Bing.  N.  C.  253—258;  S.  C.  1  Scott,  70;  4  L.  J.  (N.  S.)  C.  P.  1.)  

On  a  plea  of  tender  of  1/.  12«.  6d,  the  jury  found  specially,  that  L  ^^^  J 
defendant's  attorney  called  on  plaintiff  and  said,  **  I  come  to  pay  you 
n.  123.  od,  which  defendant  owes  you ; "  that  the  attorney  put  his 
hand  in  his  pocket,  but  did  not  produce  the  money ;  that  plaintiff  said, 
*'I  can't  take  it,  the  matter  is  now  in  the  hands  of  my  attorney:  *' 
Held,  upon  writ  of  false  judgment,  that  such  finding  did  not  warrant 
a  judgment  for  defendant. 

This  was  a  writ  of  false  judgment  from  the  County  Court  of 
Cambridgeshire,  where,  to  debt  for  goods  sold,  the  defendant 
pleaded  nil  debet,  except  as  to  11.  12s.  5d.,  parcel  of  the  demand ; 
and  as  to  that  sum,  that,  after  the  time  when  the  said  sum  of 
11.  128,  5rf.,  *parcel,  &c.  became  due  and  payable,  and  before  [  "254  ] 
the  exhibiting  of  the  bill  of  the  plaintiff  in  that  behalf,  to  wit, 
on,  &c.  at  &c.  and  within  the  jurisdiction  aforesaid,  the  defendant 
was  ready  and  willing,  and  then  and  there  tendered  and  offered 
to  the  plaintiff,  to  pay  the  plaintiff  the  said  sum  of  11.  12«.  5f£., 
parcel,  &c.,  to  receive  which  of  the  defendant  the  plaintiff  then 
and  there  wholly  refused.  Upon  which,  issue  being  joined,  the 
jury  found, 

That  the  defendant  did  not  owe  any  part  of  the  money 
demanded,  except  as  to  the  said  sum  of  11.  128.  5d.,  parcel,  &c. ; 
and  as  to  the  said  sum  of  11.  12^.  5d.,  parcel,  &c.,  that  Richard 
Tabram,  the  attorney  of  the  defendant,  by  the  direction  and  on 
the  behalf  of  the  defendant,  on  the  25th  of  May,  1888,  and 
before  the  levying  of  the  said  plaint  by  the  plaintiff,  called  at 
the  plaintiff's  shop  in   Cambridge,   to  pay  the   said   sum   of  ^ 

11.  128.  5d.,  parcel,  &c.,  and  had  the  money  in  his  pocket  for 
that  purpose.  That  Tabram  then  and  there  saw  the  plaintiff  in 
his  shop,  and  addressed  him,  and  said  that  he,  Tabram,  had 
called  on  the  plaintiff  to  pay  him  a  debt  of  17.  12«.  5rf.,  which 
the  defendant  owed  to  him ;  that  Tabram  mentioned  that  precise 
sum  to  the  plaintiff;  and  that  Tabram,  at  the  same  time,  put 
his  hand  in  his  pocket  for  the  purpose  of  taking  out  the  said 
money,  but  did  not  actually  produce  the  same :  whereupon  the 
plaintiff,  in  answer,  said,  '^  I  can't  take  it,  (meaning  the  said 
11.  128.  5d.,)  the  matter  is  now  in  the  hands  of  Mr.  Cooper; " 
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Finch        who,  the  plaintiflf  stated,   was  the  clerk  of  Mr.   Cannon,   his 

Brook.       attorney.     That  Tabram  promised  to   see  Cooper,   and  went 

away  for  that  purpose;    bat  having  met  and  conversed  with 

another  person,  he  forgot  to  do  so,  and  did  not  see  Cooper.     But 

whether  or  not,  upon  the  whole  matter  aforesaid,  by  the  jurors 

aforesaid,  in  form  aforesaid  found,  the  defendant  did  tender  and 

[  •255  ]       offer  to  pay  to  the  plaintiff  the  said  sum  of  *1Z.  12«.  5rf.,  parcel, 

&c.,  in  manner  and  form  as  the  defendant  had  above  in  his  plea 

alleged,  the  jurors  were  altogether  ignorant,  and  therefore  prayed 

the  advice  of  the  Court. 

The  Court  below  gave  judgment  for  the  defendant. 

Stephen,  Serjt.  for  the  plaintiff: 

The  finding  of  the  jury  does  not  support  the  plea  of  tender; 
and  the  judgment  below  must  be  reversed.  The  money  should 
have  been  actually  produced,  or  it  should  have  been  found  that 
the  plaintiff  dispensed  with  its  actual  production ;  and,  in  that 
case,  such  dispensation  should  have  been  specially  pleaded. 
Dickinson  v.  Shee(i)  is  in  point.  There,  to  prove  the  tender, 
the  defendant  gave  in  evidence,  that  he  and  a  friend  had  gone 
to  the  chambers  of  the  attorney  for  the  plaintiff,  and  said,  that 
he  was  come  to  settle  with  him  the  account  of  the  plaintiff:  that 
he  produced  a  paper  containing  a  statement  of  the  account,  in 
which  he  made  the  balance  6Z.  6^.,  which  he  said  he  was  ready 
to  pay;  but  he  produced  no  money  or  notes.  The  plaintiff's 
attorney  said  he  could  not  take  that  sum,  as  his  client's  demand 
was  above  61.  And  Lord  Kbnyon  said, ''  That  when  there  was 
a  dispute  as  to  the  amount  of  the  demand,  the  plaintiff,  by 
objecting  to  the  qiuintumf  might  dispense  with  the  tender  of  the 
actual,  or  of  any  specific  sum:  there  should,  however,  be  an 
offer  to  pay  by  producing  the  money,  unless  the  plaintiff  dis- 
pensed with  the  tender  expressly,  by  saying  that  the  defendant 
need  not  produce  the  money,  as  he  would  not  accept  it;  for, 
though  the  plaintiff  might  refuse  the  money  at  first,  if  he  saw 
it  produced,  he  might  be  induced  to  accept  of  it."  To  the  same 
effect  are   Leather  dale  v.  Stveepstone  (2),  Thomas  v.  Evans  (3), 

(1)  4  Eep.  68.  (3)  10  R.  R.  229  (10  East,  101). 

(2)  33  R.  R,  678  (3  Car.  &  P.  312). 
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Firth  V.  Purvis  (i),  Suckling  v.  *  Coney  (2),  and  Com.  Dig.  Pleader,        Finch 
2  W.  28.     In  Douglas  v.  Patrick  (3)  the  defendant  pleaded,  and       bbook. 
established,  that  he  was  discharged  by  one  of  the  plaintiffs  from       [  *256  ] 
making  the  tender.     In  Read  v.  Goldring{4)  the  defendant's 
agent  pulled  out  his  pocket-book,  bat  the  plaintiff  refused  to 
adjourn  to  a  neighbouring  house  to  receive  the  money.    In 
Kraus  v.  Arnold  (6)  there  was  nothing  that  approached  a  legal 
tender. 

Butty  contra  : 

The  facts  found  by  the  jury  establish  a  dispensation  of  the 
production  of  the  money.  The  rigour  of  the  old  cases  has  led  to 
great  injustice,  and  is  relaxed  by  later  decisions.  In  Read  v. 
Goldring,  the  plaintiff's  refusal  to  adjourn  when  the  agent 
pulled  out  his  pocket-book,  was  held  to  constitute  a  dispensation 
of  the  actual  exhibition  of  the  money,  and  to  make  the  tender 
sufBcient.  That  case  is  not,  in  substance,  distinguishable  from 
the  present.  Proof  of  tender  of  20/.  9$.  6d.  has  been  held  to 
support  a  plea  of  tender  of  20Z. :  Dean  v.  James  (6) ;  and  in 
Polglassv.  Oliver (7),  Baylry,  B.  said,  "The  party  to  whom  a 
tender  is  made,  may  make  good  what  would  otherwise  be 
insuf&cient,  by  relying  on  a  different  objection.  If  he  claim  a 
larger  amount,  and  give  that  as  a  reason  for  not  accepting  the 
money,  he  cannot  afterwards  object  that  the  money  was  not 
produced  :  Lockyer  v.  Jones  (8).  There  is  reason  and  good  faith 
in  this  decision;  for  if  you  objected  expressly  on  the  ground 
of  the  quality  of  the  tender,  it  would  have  given  the  party  an 
opportunity  of  getting  other  money,  and  making  a  good  and 
valid  tender." 

TiNDAL,  Ch.  J. : 

The  ground  cm  which  I  put  my  judgment  is  very  short.    All 
the  cases  agree  that,  in  ^order  to  constitute  a  suf&cient  tender,       [  *257  ] 
there  must  be  an  actual  production  of  the  money,  or  a  dis- 
pensation  of    such    production.     Here,   there   was    no    actual 

(1)  2  B.  B.  637  (5  T.  B.  432).  (5)  7  Moore,  59. 

(2)  Noy,  74.  (6)  4  B.  &  Ad.  546. 

(3)  1  B.  B.  793  (3  T.  B.  683).  (7)  37  B.  B.  623  (2  Cr.  &  Jer.  17). 

(4)  14  B.  B.  694  (2  M.  &  S.  86).  (8)  3B.B.682,«.  (1  Peake.  239,  ».). 
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Finch        production.     Was  there  any  actual   or   implied  dispensation? 

Brook.  Upon  that  point  the  jury  are  silent ;  and  the  case  is  before  us 
on  the  finding  of  the  jury  only.  Now,  the  jury,  if  they  were 
satisfied  that  there  had  been  impliedly  a  dispensation,  might 
have  found  generally  for  the  defendant;  for,  according  to 
Comyns'  Digest,  s.  8,  "  the  jury  may  find  a  general  verdict  for 
the  plaintiff,  where  the  special  matter  found  would  be  against 
him :  as,  in  trover,  on  proof  of  a  demand  and  refusal,  they  may 
find  for  the  plaintiff;  but  if  it  be  found  specially,  it  will  be 
adjudged  no  conversion :  vide  Action  upon  the  Case  upon  Trover, 
(E).  On  proof  of  a  voluntary  feoffment  to  a  son,  the  jury  may 
find  it  fraudulent  as  to  creditors,  &c. ;  but  if  it  be  found  specially, 
it  will  not  be  judged  so.''  But,  here,  they  have  stated  the  special 
matter  without  finding  any  actual  or  implied  dispensation.  The 
judgment  of  the  Court  below,  therefore,  must  be  reversed. 

Gaselee,  J. : 

I  am  of  the  same  opinion.  The  jury,  upon  these  facts,  might 
have  found  for  the  defendant  on  the  ground  of  a  dispensation, 
as  in  trover  they  may  find  a  conversion  from  the  circumstances 
of  demand  and  refusal ;  and  had  they  found  a  dispensation,  the 
Court  would  not  have  interfered.  But  no  such  fact  being  found, 
and  no  money  having  been  produced,  the  judgment  must  be 
reversed. 

Vauohan,  J. : 

I  regret  that  I  feel  myself  bound  to  come  to  the  same  con- 
clusion. The  cases  cited  for  the  plaintiff  were  nearly  all 
considered  in  Lockyer  v.  Jones ;  and  it  was  said  by  Mansfield, 
Ch.  J.,  in  a  later  case,  that  great  importance  was  attached  to 
[  *268  ]  the  production  of  *the  money,  as  the  sight  of  it  might  tempt  the 
creditor  to  yield. 

BOSANQUET,  J.  : 

I  agree  with  the  rest  of  the  Court,  on  the  ground  that  this 
objection  arises  on  the  finding  in  the  special  verdict,  although 
I  am  not  prepared  to  say  the  circumstances  might  not  have 
warranted  the  jury  in  finding  for  the  defendant. 

Judgment  reversed. 
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FLIGHT  V.  BOOTH  (1).  mi. 

Nov.  24. 
(1  Bing.  N.  C.  370-379 ;  S.  C.  1  Scott,  190 ;  4  L.  J.  (N.  S.)  0.  P.  66.)  

The  particulare  of  sale  of  certain  leasehold  premises  in  Oovent  Garden,         t  370  J 
stated,  that  under  the  original  lease  *'no  offensive  trade  was  to  be 
carried  on,  and  that  the  premises  could  not  be  let  to  a  coffee-house 
keeper  or  working  hatter." 

The  original  lease,  when  produced,  appeared  to  prohibit  the  businesses 
of  brewer,  baker,  sugar-baker,  vintner,  victualler,  butcher,  tripe-seller, 
poulterer,  fishmonger,  cheese-seller,  fruiterer,  herb-seller,  coffee-house 
keeper,  working  hatter,  and  many  others,  and  the  sale  of  coals,  potatoes, 
or  any  provisions :  Held,  that  there  was  such  a  material  discrepancy 
between  the  particulars  and  the  lease,  as  to  entitle  a  purchaser  to  rescind 
his  contract,  notwithstanding  a  condition  that  errors  of  description 
should  not  vitiate  the  sale,  but  should  be  a  subject  of  compensation. 

This  cauee  having,  by  consent  of  parties,  been  referred  to 
arbitration  under  an  order  of  Nisi  Prius,  the  arbitrator  found, 
in  a  special  award, 

That  the  declaration  in  this  action  was  for  money  paid  by  the 
plaintiff  for  the  defendant's  use,  and  for  money  received  by 
the  defendant  to  the  plaintiff's  use,  to  which  the  general  issue 
was  pleaded ;  and  the  action  *was  brought  to  recover  the  sum  [  •371  ] 
of  lOOZ.  paid  by  the  plaintiff  as  a  deposit  on  the  purchase  by 
auction  of  certain  premises  situated  in  the  Piazza,  Covent 
Garden,  and  held  under  a  lease  from  the  Duke  of  Bedford.  The 
premises  were  described  in  the  printed  particulars  of  sale,  on 
the  back  of  which  the  plaintiff  had  signed  the  memorandum 
of  the  contract,  as  calculated  for  an  extensive  business  in  carpets, 
haberdashery,  drapery,  paper,  floor-cloth,  upholstery,  grocery, 
tea  trade,  or  coach-building.  It  was  also  stated  in  the  same 
particulars,  that,  by  a  clause  in  the  lease, ''  the  lessee  is  to  insure 
the  premises  for  8,0002.,  and  no  offensive  trade  is  to  be  carried 
on;  they  cannot  be  let  to  a  coffee-house  keeper,  or  working 
hatter."  Printed  conditions  of  sale  followed ;  and  by  the  sixth 
it  was  provided,  that  if,  through  any  mistake,  the  estate  should 
be  improperly  described  or  any  [error  or  misstatement  be  inserted 
in  that  particular,  such  error  or  misstatement  should  not  vitiate 

(1)  Cited  and  applied  by  Stikling,  Be    Fawcett    and    Holmes'    Contract 

J.  in  Be  Davis  and  Cavey  (1888)  40  (1889)  42  Ch.  Div.  150,  58  L,  J.  Ch. 

Ch.  D.  601,  r>08,  58  L.  J.  Ch.  143,  763.— B.  C. 
147;  and  by  Lord  Esher,  M.B.  in 
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Flight  the  sale,  but  the  vendor  or  purchaser,  as  the  case  might  happen^ 
Booth.  should  pay  or  allow  a  proportionate  value  according  to  the 
average  of  the  whole  purchase-money,  as  a  compensation  either 
way.  By  the  last  condition  it  was,  among  other  things,  provided, 
that  if  the  purchaser  should  neglect  or  fail  to  complete  the 
purchase  within  a  day,  which  had  expired  previously  to  the 
commencement  of  the  action,  the  deposit  money  should  become 
forfeited  to  the  vendor.  The  sale  took  place,  and  the  contract 
was  signed,  on  the  16th  of  May,  1833.  On  the  10th  of  June  an 
abstract  of  title  was  delivered  by  the  vendor's  solicitor  to  the 
plaintiff's,  which  contained  the  following  note  of  the  proviso- 
hereinafter  set  out, — "proviso  for  re-entry  in  case  of  non- 
payment of  rent,  or  non-performance  of  covenants,  or  carrying 
on  any  particular  trade  without  a  licence  for  that  purpose  under 
the  hand  of  the  Duke  of  Bedford  first  had  and  obtained."  At 
[  *872  ]  the  date  *of  the  sale  and  contract  the  lease  was  a  valid  and 
subsisting  one.  The  plaintiff's  solicitor  made  several  objections 
upon  the  abstract  to  the  completion  of  the  purchase,  which  the 
arbitrator  foimd  to  have  been  either  insufScient  in  themselves  or 
satisfactorily  removed  ;  but  the  plaintiff's  solicitor  never  required 
to  see  the  lease.  And  on  the  15th  of  July  the  plaintiff,  so  far  as  in 
him  lay,  rescinded  the  contract ;  and  having  demanded  back  again 
the  deposit,  without  success,  brought  the  action  in  question. 

At  the  trial  of  the  cause  the  lease  was  produced,  and  appeared 
to  contain  the  following  proviso:  "Provided  always,  that  if  the 
yearly  rent  hereby  reserved,  or  any  part  thereof,  shall  be  unpaid 
for  fifteen  days  next  after  any  of  the  said  days  of  payment ;  or 
if,  at  any  time  during  the  continuance  of  the  said  term,  the 
trades  or  businesses  of  a  brewer,  baker,  sugar-baker,  vintner, 
victualler,  butcher,  tripe-seller,  poulterer,  fishmonger,  cheese- 
monger, fruiterer,  herb-seller,  coffee-house  keeper,  distiller,  dyer, 
brazier,  smith,  tinman,  farrier,  dealer  in  old  iron,  pipe-burner, 
tallow-chandler,  soap-boiler,  working  hatter,  or  any  or  either  of 
them,  shall  be  used  or  exercised  in  or  upon  the  said  demised 
premises,  or  any  part  thereof;  or  any  auctions  or  public  sales 
of  household  goods,  or  other  things,  be  made  in  or  upon  the  said 
premises  or  any  part  thereof ;  or  the  same  be  used  as  a  shop  6t 
place  for  the  sale  of  coals,  potatoes,  or  any  provisions  whatever ; 
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or  if  the  lessees,  their  executors,  administrators,  or  assigns,  shall,       Flight 
at  any  time  during  the  last  seven  years  of  the  said  term,  assign       booth.. 
or  set  over  this  indenture,  or  any  part  of  the  premises,  and  their 
estate  and  interest  therein,  without  a  licence  for  that  purpose 
under  the  hand  of  the  said  duke,  his  heirs  or  assigns;  or  on 
breach  or  non-performance  of  any  or  either  of  the  covenants 
and  agreements  hereinbefore  contained;  then  and  thenceforth, 
and  in  either  of  *such  cases,  it  shall  be  lawful  for  the  said  duke,       [  *373  } 
his  heirs  and  assigns,  to  re-enter." 

It  was  not  proved  before  the  arbitrator  that  the  plaintifiF,  at 
the  time  of  the  sale,  or  of  the  signing  the  contract,  had  ever 
seen  the  lease  or  heard  it  read,  or  that  he  or  his  solicitor  were 
aware  of  the  terms  of  the  proviso  until  the  day  of  the  trial. 
Evidence  was  offered,  on  the  part  of  the  defendant,  to  prove 
that  the  lease  was  produced  at  the  sale,  and  that  the  proviso 
had  been  publicly  read.  That  evidence  was  objected  to  on  the 
part  of  the  plaintiff's  counsel;  the  arbitrator  received  it  only 
to  negative  any  wilful  concealment  or  misrepresentation  by  the 
defendant  of  the  terms  of  the  lease ;  and  found  that  none  such 
was  proved  against  him.  No  claim  was  made  by  the  defendant, 
before  the  arbitrator,  for  damages  for  the  non-performance 
of  the  plaintiff's  contract,  nor  any  attempt  to  compel  a  specific 
performance. 

Upon  these  facts,  the  arbitrator  found  that  the  plaintiff  had 
good  cause  of  action  against  the  defendant,  and  ordered  that 
the  verdict  should  be  reduced  to  the  sum  of  100?. ;  for  which 
sum,  and  the  costs  of  the  cause  when  taxed,  he  directed  that 
the  plaintiff  should  be  at  liberty  to  sign  judgment  on  the  sixth 
day  of  Trinity  Term  then  next  ensuing,  and  not  before.  And 
if  the  facts  above  set  out  did  not  authorize  the  plaintiff,  in 
the  opinion  of  the  Court,  to  rescind  the  contract  of  sale,  then 
the  arbitrator  directed  the  verdict  to  be  entered  for  the 
defendant,  and  that  he  should  be  at  liberty  to  enter  up  the 
judgment  for  himself. 

Taddy,  Serjt.  obtained  a  rule  nisi  to  enter  up  judgment 
for  the  defendant  under  this  award,  contending,  that  if  there 
had  been  any  misdescription  of  the  premises  at  the  auction. 
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Flight  it  was  a  misdescription  originating  from  inadvertence,  and  not 
Booth.  from  fraud  or  any  intention  to  *mi8lead ;  and  that,  under  such 
[  *374  ]      circumstances,  though  the  plaintiff  might  require  compensation 

for  any  difference  in  value  between  the  representation  and  the 

reality,  yet  he  could  not  rescind  the  contract :  Duke  of  Norfolk  v. 

Worthy  (i),  Wright  v.  Wilson  (2),  Stewart  v.  AUiston  (3),  Trotcerv, 

Newcovibe{i). 

Wilde,  Serjt.  shewed  cause : 

Where  the  misdescription,  whether  proceeding  from  intention 
or  inadvertence,  is  such  that  the  purchaser  finds  himself  in 
possession  of  a  thing  materially  differing  from  that  which  he 
proposed  to  buy,  he  is  at  liberty  to  rescind  the  contract :  Jones  v. 
Edney{5),  Waring  v.  Hoggart{6),  Coverley  v.  Burrell{7),  Brealey 
V.  Collins  (8).  Here  the  plaintiff  could  never  have  inferred  from 
the  particulars  prohibiting  offensive  trades  and  the  business 
of  coffee-house  keeper  and  hatter,  that  he  should  be  prevented 
from  selling  fruit  or  vegetables  in  a  district  devoted  to  that  line 
of  business.  There  is  no  principle  upon  which,  in  such  a  case, 
compensation  can  be  calculated :  Sherwood  v.  Robins  (9).  The 
object  of  the  purchaser  is  entirely  defeated,  and  he  can  only  be 
indemnified  by  rescinding  the  contract.  In  Tomklns  v.  White  (lo), 
Lord  Ellenborouoh  said,  ''  A  little  more  fairness  on  the  part  of 
auctioneers  in  the  forming  of  their  particulars  would  avoid  all 
these  inconveniences.  There  is  always  either  a  suppression  of 
the  fair  description  of  the  premises,  or  there  is  something 
stated  which  does  not  belong  to  them;  and,  in  favour  of 
justice,  considering  how  little  knowledge  the  parties  have  of 
the  things  sold,  much  more  particularity  and  fairness  might 
( ♦STS  ]  be  expected  of  them."  *In  The  Duke  of  Norfolk  v.  Worthy 
the  jury  found  that  the  misdescription  was  wilful.  Trotcer  v. 
Newcomhe  only  decided  that  bona  fides  is  not  to  be  impeached 
by  the  mere  babble  of  an  auction  room.  But  Steivart  v.  AUiston 
is  in  favour  of  the  plaintiff. 

(1)  10  R.  R.  749  (1  Camp.  337).  (6)  1  Ey.  &  M.  39. 

(2)  1  Moody  &  Rob.  207.  (7)  24  R.  R.  350  (5  B.  &  Aid.  257). 

(3)  15  R.  R.  81  (1  Mer.  26).  (8)  Younge,  317. 

(4)  17  R.  R.  171  (3  Mer.  704).  (9)  Moo.  &  Mai.  194. 

(5)  13  R.  R.  803  (3  Camp.  285).  (10)  8  R.  R.  732  (3  Smith,  435). 
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Toddy  and  Cresswell,  in  support  of  the  rule :  Flight 

As  to  the  possibility  of  the  plaintiff's  intending  to  deal  in  Booth. 
vegetables,  the  alleged  misdescription  could  not  have  misled  him, 
for  the  house  is  not  described  as  situated  in  the  market,  but  in 
the  piazza ;  and  the  rule,  caveat  emptor ,  applies.  The  lease  was 
read  by  the  auctioneer,  and  the  plaintiff  might  have  required  to 
inspect  it.  Even  where  property  is  held  under  a  lease  containing 
<50venants  contrary  to  custom,  a  purchaser  is  not  entitled  to 
^compensation  if  he  knew  of  the  existence  of  the  lease :  Hall  v. 
Smith  (i),  Walter  v.  Maude  (2).  The  arbitrator  having  found 
that  there  was  no  fraud,  the  plaintiff  could  not  rescind  the 
<5ontract :  Oldfield  v.  Round  (3),  Scott  v.  Hanson  (4).  If  there  be 
any  misdescription,  the  conditions  of  sale  expressly  entitle  him 
to  compensation,  and  Drewe  v.  Hanson  (5)  shews  the  principle 

on  which  it  may  be  estimated. 

Cur.  adv.  vult. 

TiNDAL,  Ch.  J. : 

The  question  in  this  case  arises  upon  the  special  facts  found 
by  the  arbitrator  on  his  award:  and  it  is  this,  whether  the 
plaintiff  was  at  liberty  under  the  circumstances  stated  in  the 
award  to  consider  the  contract  of  sale  to  be  rescinded.  For 
if  rescinded,  the  plaintiff  is  entitled  to  recover  the  deposit  as 
money  had  and  received  to  his  use;  but  if  the  contract  is 
BiiW  unrescinded  '''and  open,  the  present  action  is  not  maintain-  [  -^dTe  ] 
lible,  but  whatever  injury  the  plaintiff  has  sustained  by  the 
misdescription  must  form  the  subject  of  a  special  action  on 
the  contract  of  sale. 

Now  the  arbitrator  having  expressly  found  that  no  wilful 
concealment  or  misrepresentation  was  proved  against  the 
defendant,  we  must  consider  the  case  as  standing  clear  from 
iiny  fraud,  and  take  the  misdescription  of  the  premises  to  have 
originated  either  from  ignorance,  inadvertence,  or  accident. 

The  question,  therefore,  is  narrowed  to  the  single  point, 
whether  the  misdescription  in  the  printed  particulars  of  sale 

(1)  9  R.  R.  313  (14  Ves.  426).  (4)  27  R.  R.  141  (1  Sim.  13). 

(2)  21  R.  R.  141  (1  Jac.  &  W.  181).  (5)  6  Vee.  675. 

(3)  5  R.  R.  107  (5  Ves.  508). 
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Flioht  of  the  premises  to  be  sold  was  such  as  to  entitle  the  purchaser 
Booth.  ^  rescind  the  contract  altogether;  or  whether  it  was  such. 
as  was  contemplated  by  the  sixth  condition  of  the  printed 
particulars  of  sale,  by  which  it  was  provided,  that  ^'if  through 
any  mistake  the  estate  should  be  improperly  described,  or  any 
error  or  misstatement  be  inserted  in  that  particular,  such  error 
or  misstatement  should  not  vitiate  the  sale  thereof;  but  the 
vendor  or  purchaser,  as  the  case  might  happen,  should  pay 
or  allow  a  proportionate  value  according  to  the  average  of  the 
whole  purchase-money  as  a  compensation,  either  way." 

It  is  extremely  difficult  to  lay  down,  from  the  decided  cases^ 
any  certain  definite  rule  which  shall  determine  what  misstatement 
or  misdescription  in  the  particulars  shall  justify  a  rescinding 
of  the  contract,  and  what  shall  be  the  ground  of  compensation 
only.  All  the  cases  concur  in  this,  that  where  the  misstatement 
is  wilful  or  designed,  it  amounts  to  fraud ;  and  such  fraud,  upon 
general  principles  of  law,  avoids  the  contract  altogether.  But 
with  respect  to  misstatements  which  stand  clear  of  fraud,  it  is 
impossible  to  reconcile  all  the  cases;  some  of  them  laying 
it  down  that;  no  misstatements  which  originate  in  carelessness, 
[  ♦377  ]  *however  gross,  shall  avoid  the  contract,  but  shall  form  the 
subject  of  compensation  only :  Duke  of  Norfolk  v.  Worthy  (i)> 
Wiight  V.  Wilson  (2) ;  whilst  other  cases  lay  down  the  rule,  that 
a  misdescription  in  a  material  point,  although  occasioned  by 
negligence  only,  not  by  fraud,  will  vitiate  the  contract  of  sale : 
Jones  V.  Eclney{B)j  Waring  v.  Hoggart(4)f  and  Stewart  v. 
AUiston  (5).  In  this  state  of  discrepancy  between  the  decided 
cases,  we  think  it  is,  at  all  events,  a  safe  rule  to  adopt,  that 
where  the  misdescription,  although  not  proceeding  from  fraud, 
is  in  a  material  and  substantia]  point,  so  far  affecting  the  subject- 
matter  of  the  contract  that  it  may  reasonably  be  supposed,  that, 
but  for  such  misdescription,  the  purchaser  might  never  have 
entered  into  the  contract  at  all,  in  such  case  the  contract  is 
avoided  altogether,  and  the  purchaser  is  not  bound  to  resort 
to  the  clause  of  compensation.     Under  such  a  state  of  facts» 

(1)  10  R.  R.  749  (1  Camp.  337).  (4)  By.  &  M.  39. 

(2)  1  Moody  &  Rob.  207.  (5)  15  R.  B.  81  (1  Mer.  26). 

(3)  13  R.  R.  803  (3  Camp.  284). 
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the  purchaser  may  be  considered  as  not  having  purchased  the       Flioht 

thing  which  was  really  the  subject  of  the  sale;  as  in  Jones  v.       booth. 

Edney,  where  the  subject-matter  of  the  sale  was  described  to  be 

**a  free  public  house,"  while  the  lease  contained  a  proviso 

that   the  lessee  and   his  assigns  should   take  all  their  beer 

from  a  particular  brewery;   in  which  case  the  misdescription 

was  held  to  be  fatal. 

In  the  case  under  discussion  the  particulars  represent  the 
house  as  calculated  for  an  extensive  business  in  various  trades 
therein  enumerated ;  to  which  it  was  added,  '*  that  no  offensive 
trades  are  to  be  carried  on:  the  premises  cannot  be  let 
to  a  co£Fee-house  keeper  or  working  hatter."  Any  person 
reading  this  particular,  and  having  no  information  but  what 
he  derives  from  it,  that  is,  perhaps,  every  person  attending 
the  sale,  would  conclude,  that  he  was  not  prevented  by  the 
terms  of  the  *lease  from  carrying  on  any  trade  in"  it,  except  [*378] 
those  which  were  of  a  class  generally  acknowledged  to  be 
offensive,  and  the  two  enumerated  trades  of  coffee-house  keeper 
and  working  hatter.  He  would  never  suppose,  nor  have  any 
reason  to  suppose,  that  he  was  prevented  from  carrying  on  the 
trade  of  a  baker,  a  fruiterer,  or  a  herb-seller,  in  a  house  situated 
in  the  piazza  of  Covent  Garden  market,  much  less  that  the  lease 
was  to  become  void,  if  the  house,  so  situated,  was  used  as  a  place 
for  the  sale  of  any  provisions  whatever.  The  latter  restriction 
would  extend  to  prevent  trades  of  the  most  innocent  and 
inoffensive  kinds  from  being  exercised  on  the  premises;  such 
as  a  flour  factor,  a  biscuit  seller,  or  the  like ;  yet  such  are  the 
restrictions  found  to  exist  in  the  lease  when  it  is  first  submitted 
to  the  inspection  of  the  purchaser.  Under  these  circumstances, 
it  appears  to  us,  that  a  lease  which  is  described  as  containing 
a  restriction  against  offensive  trades,  and  a  lease  containing 
restrictions  not  only  against  offensive  trades  but  also  against 
Bome  trades  that  are  inoffensive,  are  not  one  and  the  same  thing, 
but  a  different  subject-matter  of  contract ;  and  that  where  a  man 
purchases  by  the  former  description,  it  may  very  well  be  supposed 
that  he  would  not  have  become  the  purchaser,  whether  he  bought 
for  the  purpose  of  carrying  on  trade  upon  the  premises  himself, 
or  for  a  money  investment,  if  he  had  known  the  lease  had 
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Flight  contained  the  larger  and  more  extensive  restrictions ;  and,  indeed. 
Booth.  the  very  terms  of  the  sixth  condition  of  sale  scarcely  apply 
to  a  case  where  the  difference  of  value  is  so  uncertain  and 
arbitrary  as  in  the  present  case.  The  condition,  that  the 
parties  are  to  pay  or  allow  a  proportionate  value  according 
to  the  average,  will  comprehend  a  case  where  there  is  half 
an  acre  more  or  less  than  is  described,  or  cases  which  resolve 
themselves  into  simple  calculations  of  that  nature;  but  how 
[  *S7d  ]  will  it  govern  such  a  misstatement  as  the  present?  What  ♦action 
at  law  can  be  framed  upon  it?  It  would  at  least  involve  the 
purchasers  in  great  difficulties.  The  lease  being  in  the  hands 
of  the  vendor,  he  had  peculiarly,  and  indeed  exclusively,  the 
means  of  knowledge  of  the  exact  restrictions  contained  in  it; 
the  purchaser  at  the  auction  had  none.  For  the  reading  the 
lease  at  the  auction  by  the  auctioneer  has  been  decided  to  be  no 
excuse  for  a  misdescription  of  the  terms  of  the  lease  in  the 
particulars  of  sale.  And  as  to  any  laches  on  the  part  of  the  pur- 
chaser in  not  sooner  demanding  an  inspection  of  the  lease,  which 
was  urged  as  an  argument  on  the  part  of  the  defendant,  he  had 
not  the  most  distant  reason  to  suspect  any  misdescription,  until 
the  abstract  was  delivered,  and  then  the  suspicion  would  come 
too  late;  for  the  question  is,  whether  he  was  bound  or  not 
at  the  time  the  contract  was  made.  If,  indeed,  there  had  been 
any  waiver  of  the  objection  in  this  case,  our  decision  would  have 
been  different;  but  a  waiver  should  have  been  found  by  the 
arbitrator :  and  so  far  as  can  be  inferred  from  the  facts  found 
upon  the  award,  the  lease  was  never  seen  by  the  purchaser, 
nor  the  objection  ever  taken,  until  the  trial  of  the  cause.  He 
stood  then,  as  he  might  do,  upon  his  legal  right  to  recover 
the  deposit. 

Upon  the  whole,  we  see  no  reason  to  be  dissatisfied  with  the 
arbitrator's  award,  and  therefore  the  rule  for  entering  the  verdict 
for  the  defendant  must  be  discharged. 

Rvle  discharged. 
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DENNETT  v.  PASS  and  BARTON  (1).  issi. 

^   '                              iV«t).  26. 
(1  Bing.  N.  C.  388—399 ;  S.  C.  1  Scott,  218  ;  4  L.  J.  (N.  S.)  0.  P.  70.)  

A  rent  charge  is  extinguished  by  a  devise,  to  the  grantee,  of  part  of         *-        -^ 
the  land  out  of  which  the  rent  charge  issues,  notwithstanding  the  devise 
is  expressly  made  over  and  above  the  rent  charge. 

When  a  charge  on  the  land  is  clear,  and  upon  the  construction  of  a 
will  it  is  doubtful  whether  or  not  the  testator  meant  to  transfer  the 
charge  from  the  realty  to  the  personalty,  it  will  be  held  to  continue 
a  charge  on  the  land. 

This  was  an  action  of  replevin  tried  before  Bayley,  B.,  Chester 
Spring  Assizes,  1838,  when  a  verdict  was  found  for  the 
defendants,  subject  to  the  opinion  of  the  Court  upon  the 
following  case : 

The  declaration  was  for  the  taking  the  goods  and  chattels  of 
the  plaintiff  in  the  township  of  Thelwall,  in  the  parish  of  Bun- 
corn  and  county  of  Chester.  There  were  two  avowries  by  the 
defendant  Mary  Barton  in  her  own  right,  and  the  defendant 
Pass  as  her  bailiff.  The  first  avowry  justified  the  taking  as 
for  a  distress  for  six  years'  arrears  of  an  annuity  or  rent  charge 
of  2001.  issuing  out  of  the  places  in  which,  &c.  among  other 
property,  and  alleged  to  be  due  to  the  said  defendant  Mary 
Barton  by  virtue  of  a  settlement  in  bar  of  dower  executed  by  her 
husband  Thomas  Pickering  in  1775,  with  power  to  enter  on  non- 
payment. The  second  avowry  justified  the  taking  as  for  a 
distress  for  six  years'  arrears  *of  an  annuity  or  rent  charge  of  [  *389  ] 
202.  issuing  out  of  the  same  property,  and  alleged  in  the  like 
manner  to  be  due  to  the  defendant  M.  Barton  under  the  will 
of  her  husband.  The  plaintiff  by  his  pleas  in  bar  denied  that 
M.  Barton  was  seised  of  the  annuities. 

Thomas  Pickering  being  seised  in  fee  of  the  premises,  on  the 
9th  and  10th  of  May,  1775,  by  deed  of  settlement  and  jointure, 
in  bar  of  dower,  conveyed  all  his  manor,  lands,  &c.,  in  Chester 
and  Lancaster  to  S.  Egerton  and  J.  Way,  to  various  uses  during 
his  life,  and  after  his  decease,  to  the  use,  intent,  and  purpose, 
that  Mary  Pickering,  if  she  survived  him,  should  receive  an 
annuity  of  2002.  a  year  for  life,  payable  out  of  and  chargeable, 

(I)  This  case  must  now  be  con-  &  2«$  Viet.  c.  35,  s.  10).  And  see 
sidered  in  relation  to  the  Law  of  Bw^th  v.  Smith  (1884)  14  Q.  B.  Div. 
Property  Amendment  Act,  1859  (22      318,  54  L.  J.  Q.  B.  119.— K.  C. 
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DrarxKTT  and  charged  upon  the  said  manor  and  lands,  <tc.,  in  the  name 
PAae.  and  in  nature  of  a  jointure  in  bar  of  dower,  with  power  of  entry 
to  M.  P.  in  case  the  annuity  should  be  in  arrear:  subject 
thereto,  to  the  use  of  such  children  as  the  said  T.  P.  should  by 
deed  or  will  appoint;  and  in  default  of  appointment  by  him, 
as  M.  P.  should  appoint:  in  default  of  appointment  by  either, 
equally  amongst  the  children ;  and  in  default  of  issue,  to  such 
uses  as  T.  P.  should  by  deed  or  will  appoint,  with  ultimate 
remainder  in  fee  to  T.  P.  and  power  to  T.  P.  to  charge  by  deed 
or  will  to  the  amount  of  15,O0OZ.  subject  to  the  annuity. 

In  June,  1775,  T.  P.  by  his  will, — reciting  that  he  had  conveyed 
all  his  real  estates  at  Thelwall  and  elsewhere  in  the  county  of 
Chester  and  Lancaster,  unto  S.  Egerton  and  J.  Way,  upon  the 
trusts,  and  to  and  for  the  purposes  therein  mentioned,  with 
a  power  to  raise  and  appoint  any  sum  or  sums  of  money  not 
exceeding  15,0002.,  or  annuities  as  therein  mentioned,  to  be  paid 
and  applied  by  the  said  S.  Egerton  and  J.  Way,  as  he  should  by 
his  last  will  and  testament  direct  and  appoint, — "charged  all 
his  real  estates,  except  the  house  and  premises  given  to  his  wife 
for  life,  with  the  payment  of  the  sums  of  money  and  annuities 
mentioned  in  his  will;  and  directed  his  trustees  to  raise  those 
[•390]  sums  of  *money  and  annuities  by  mortgage;"  and,  first,  an 
annuity  of  20Z.  to  his  wife,  M.  P.,  for  life,  over  and  above  what 
he  had  already  settled  upon  her.  He  then  devised  to  his  wife 
his  mansion  house  at  Thelwall  for  life;  and  also  the  lands 
and  premises  that  he  then  occupied  there,  being  about  six  or 
seven  fields. 

By  a  codicil  of  the  5th  of  December,  1775,  after  revoking  a 
devise  of  his  real  estate  to  T.  P.  of  C,  and  subject  to  the  specific 
and  pecuniary  legacies  in  and  by  his  said  will,  and  in  that 
codicil  bequeathed,  and  not  thereby  revoked,  he  gave  and 
bequeathed  all  the  rest,  residue,  and  remainder  of  his  personal 
estate  unto  his  nephew  H.  P.,  to  and  for  his  own  proper  use  and 
benefit:  but  if  his  personal  estate  and  effects,  not  specifically 
bequeathed,  should  be  insufficient  to  pay  all  his  just  debts, 
funeral  expenses,  and  the  pecuniary  legacies  therein-before  in 
his  said  will  mentioned,  and  in  case  he  should  happen  to  die 
without  issue,  or  there  being  such,  they  should  happen  to  die 
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without  issue,  he  gave  and  devised  all  that  his  manor  or  lord-  Dennett 
ship  of  Thelwall,  and  all  and  every  his  messuages,  lands,  tene-  pass. 
ments,  and  hereditaments,  situate,  lying  and  being  in  Thelwall 
aforesaid,  or  elsewhere,  and  every  part  and  parcel  thereof,  with 
their  and  every  of  their  appurtenances,  subject  to  the  provisions 
which,  in  and  by  the  said  will,  he  had  made  for  his  loving  wife, 
to  the  several  uses,  intents,  and  purposes  thereinafter  mentioned ; 
that  is  to  say,  to  the  use  of  his  said  nephew,  H.  P.,  for  life, 
remainder  to  his  issue  in  tail,  with  power  to  H.  P.  to  jointure ; 
so  as  such  limitation  or  appointment  of  such  jointure  should  be 
without  prejudice  to  the  provision  which,  in  and  by  his  said  will, 
he  had  made  for  his  loving  wife. 

By  a  second  codicil,  he  provided  that  as  he  had  left  his  dear 
Mrs.  Pickering  the  hall  of  Thelwall,  and  all  the  lands  he  then 
held,  for  her  life;  and  as  it  was  not  intended  she  should  cut 
down  any  timber  on  the  premises,  *so  it  was  his  will  and  inten-  [  *sn  ] 
tion  that  she  should  have  timber  from  the  premises  she  was 
to  occupy,  or  any  other  part  of  the  estate,  for  gates  and  stiles, 
or  to  repair. 

On  the  28rd  of  July,  1776,  the  said  Thomas  Pickering  died, 
without  having  altered  or  revoked  the  said  will  and  codicils, 
leaving  his  wife,  the  defendant,  who  afterwards,  by  another 
marriage,  became  M.  Barton,  him  surviving  and  without  issue. 

After  his  death  the  defendant,  M.  Barton,  entered  into  or  con- 
tinued in  possession  under  and  by  virtue  of  the  said  devise  of 
the  mansion  house  and  out  houses  at  Thelwall,  which  the 
testator  lived  in  at  the  time  of  making  his  will,  with  the  garden, 
orchard,  fields,  and  also  the  lands  and  premises  which  the 
testator  occupied  at  the  time  of  making  his  said  will,  being  about 
six  or  seven  fields,  and  took  and  enjoyed  the  rents  and  profits 
from  thence  hitherto. 

The  mansion-house  and  premises  were,  and  still  are,  a  part  of 
the  said  manor  or  estate  of  Thelwall,  upon  which  the  said 
annuity  of  2002.  was,  by  the  said  indentures  of  lease  and  release, 
charged.  No  payment  had  been  made  for  the  six  years  pre- 
ceding the  distress,  to  the  defendant  Mary  Barton,  in  respect 
either  of  the  said  annuity  of  200/.,  or  of  the  said  annuity 
of  20/- 
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Denkbtt  The  question  for  the  opinion  of  the  Court  was,  whether  the 
Pass.  ^^^^  annuity  or  rent-charge  of  2001.  was  extinguished  by  the 
devise  to  the  said  M.  Barton  of  a  part  of  the  premises  upon 
which  the  annuity  was  charged,  or  out  of  which  the  rent- 
charge  was  to  issue;  and  by  the  acceptance  of  M.  Barton  of 
that  devise. 

If  the  Court  should  be  of  opinion  that  the  annuity  was  not 
extinguished,  then  the  verdict  was  to  stand  for  the  defendant's 
arrears  of  1,200Z. ;  but  if  the  Court  should  be  of  opinion  that 

[  *392  ]  the  annuity  was  extinguished,  then  *a  second  question  arose, 
whether  the  defendants  were  justified  in  making  the  distress 
in  respect  of  the  annuity  of  20Z.  granted  to  the  defendant,  M. 
Barton,  by  the  above  recited  will  and  codicils ;  and  if  the  Court 
should  be  of  that  opinion,  the  verdict  was  still  to  stand  for  the 
defendants,  but  the  arrears  were  to  be  reduced  to  120L  If  the 
Court  should  be  of  a  contrary  opinion,  the  verdict  entered  for 
the  defendants  was  to  be  set  aside,  and  a  verdict  entered  for  the 
plaintiff,  with  SI.  damages. 

This  case  was  argued  twice.  In  Trinity  Term  by  J.  Jervis  for 
the  avowant,  and  Lloyd  for  the  plaintiff,  and  in  Michaelmas 
Term  by  Toddy,  Serjt.  for  the  avowant,  and  Lloyd  for  the 
plaintiff. 

Arguments  for  the  avowant : 

The  200Z.  annuity  was  not  extinguished  by  the  devise  of 
a  portion  of  the  land  on  which  it  was  charged.  It  is  true, 
that  if  a  party  who  has  a  rent-charge  issuing  out  of  land 
purchase  any  part  of  the  land,  the  rent-charge  is  said  by 
Littleton  to  be  extinguished  :  Litt.  s.  222.  But  the  word  '*  pur- 
chase," though  said  by  the  text- writers  to  include  all  modes  of 
acquisition  except  descent,  could  not  have  been  used  by  Littleton 
in  so  wide  a  sense,  but  must  rather  have  been  applied  to  convey- 
ances arising  exclusively  out  of  the  spontaneous  act  of  the  party. 
A  devise  was  not  a  mode  of  conveyance  known  at  common  law ; 
and  it  transfers  the  estate  partly  by  operation  of  law  and  partly 
by  act  of  the  party ;  for  to  some  purposes  the  estate  is  in  the 
devisee  before  acceptance.     Now,  in  dower,  the  act  of  the  widow 
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•concurs  with  the  act  of  law,  and  yet  the  incidence  of  dower  does      Denkbtt 
not  extinguish  a  rent-charge  belonging  to  the  widow :  Co.  Litt.        p^ 
150  a ;    the  rent-charge    shall    be    apportioned.      And    other 
instances  are  pointed  out  by  Lord  Coke,  where  the  rent  shall 
be  apportioned,  notwithstanding  a  part  of  the  land  come  to  the 
owner  of  the  rent  partly  by  his  own  act :  Co.  Litt.  147  b,  148  a, 
*Bac.   Abr.   Bent,  N.     A  devise  is   taken   as  a  benevolence :       [  •393  ] 
Vernon's  case  (i) :  all  the  devisee  does  is  to  concur.     The  devise 
is  not  pleaded  with  an  acceptance;   it  is  complete  unless  the 
devisee  refuses.    In  Knight  v.  Calthorpe  (2)  and  Slatter  v.  Bv^ck  (3), 
the  heir  applied  for  relief  against  a  jointress,  under  circumstances 
like  the  present,  and  was  refused. 

And  this  is  not  so  much  a  rent-charge  as  a  rent  in  lieu 
of  dower.  Lord  Coke  says  a  rent-charge  is  against  common 
right,  and  must  be  strictly  pursued ;  it  is  opposed  to  rent 
service ;  but  a  rent  for  jointure  stands  on  the  same  footing  as 
•dower,  which  is  favoured  in  law. 

Secondly,  it  is  clear  that  the  devisor  did  not  intend  that  this 
annuity  should  be  extinguished.  The  devise  is  expressly  given 
over  and  above  what  is  provided  by  the  settlement.  The  power 
of  charging  the  land  was,  in  its  creation,  subject  to  the  wife's 
annuity:  the  testator  devises  under  the  power,  and  he  could 
•only  charge  subject  to  the  power.  The  will  is,  in  fact,  only  the 
execution  of  the  power,  and  so,  may  be  said  to  form  part  of  the 
•original  deed :  V enables  v.  Morris  (4). 

At  all  events,  the  devise  was  a  regrant  of  the  annuity.  Lord 
Coke  says  (Co.  Litt.  147  b),  "  If  the  grantee  of  a  rent-charge 
purchase  parcel  of  the  land,  and  the  grantor  by  deed  reciting  the 
said  purchase  of  part,  granteth  that  he  may  distreyne  for  the 
same  rent  in  the  residue  of  the  land,  this  amounteth  to  a  new 
.grant,  and  the  same  rent  shall  be  taken  for  the  like  rent,  or  the 
same  in  quantity.  And  so  it  is  if  a  man  by  deed  granteth  a 
rent-charge  out  of  his  land  to  a  man  for  life,  and  granteth 
further  by  the  same  deed  that  he  and  his  heires  may  distreyne 
in  the  land  for  the  same  rent,  this  amounteth  to  a  new  grant 
•of  a  rent  in  fee  simple." 

(1)  4  Co.  Rep.  3.  (3)  Moseley,  256. 

(2)  1  Vera.  347.  (4)  4  K.  R,  455  (7  T.  R.  342). 
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DnnrETT         As  to  the  annoity  of  20/.,  the  objection  of  extinguishment 
Pam.        *doe8  not  arise,  the  charge  being  on  property  other  than  that 
[  'sw  ]      devised  to  the  wife. 

Argmnents  for  the  plaintiff: 

The  devisee  was  a  purchaser  in  the  ordinary  sense  of  the 
word.  She  was  not  bound  to  take  possession,  and  by  electing 
to  take  under  the  will  she  took  by  her  own  act,  and  not  by 
operation  of  law. 

As  to  the  devisor's  intention,  it  is  immaterial  what  his  inten- 
tion was.  The  question  is,  what  are  the  legal  rights  of  the 
parties  after  the  annuitant  has  taken  as  a  purchaser,  part  of  the 
lands  charged.  And  the  devise  does  not  appear  to  have  been 
made  under  the  power  in  the  marriage  settlement;  for  that 
settlement  contains  a  power  to  charge  and  a  power  to  devise; 
the  testator,  in  his  will,  recites  the  power  to  charge,  and  charges, 
but  does  not  advert  to  the  power  to  devise. 

Nor  can  the  devise  be  construed  as  a  re-grant  of  the  annuity 
for  which  the  defendants  have  avowed  ;  that  annuity  is  described 
in  the  avowry  as  an  annuity  charged  on  all  the  testator*s  lands^ 
whereas  the  re-grant  now  set  up  is  a  grant  of  an  annuity  charged 
on  all  the  testator's  lands,  minus  that  portion  of  them  devised  to 
the  avowant. 

With  respect  to  the  annuity  for  20/.,  it  is  a  charge  on  the 
personalty  and  not  on  the  land.  By  the  power  in  the  marriage 
settlement,  the  devisor  had  an  alternative,  either  to  charge  the 
land,  or  raise  15,000/.  in  a  gross  sum :  ha\ing  adverted  to  that 
power,  having  directed  his  trustees  to  raise  the  annuity  by 
mortgage,  and  having  given  no  power  of  distress,  he  must  be 
taken  to  have  intended  a  charge  on  the  personalty :  Marnell  v. 
Blake  (l). 

In  reply  it  was  urged,  that  the  language  of  the  pleadings  did 

not  exclude  the  supposition  of  a  re-grant,  for  the  avowry  set  out 

[  *395  J      the  original  deed  of  settlement ;  and  *the  will  being  the  execution 

of  the  power  given  by  the  deed,  operated  upon  all  the  lands  the 

testator  had  at  the  time  of  its  execution. 

(1)  16  E.  R.  56  (4  Dow.  248). 
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As  to  the  annuity  for  20Z.,  it  was  expressly  charged  on  the      Dennett 
land;   the  direction   to  mortgage  was  only  by  way  of  further        p^ss, 
security.  Distress  is  incident  to  such  a  charge,  whether  expressed 
in  the  devise  or  not :  BiUtery  v.  Robinson  (i). 

Cur.  adv.  vulU 

TiNDAL,  Ch.  J. : 

The  questions  which  have  been  argued  in  this  case  are  two : 
one,  whether  Mary  Barton  the  avowant,  was  seised  of  the  annuity 
or  yearly  rent-charge  of  200L  per  annum  for  her  life,  at  the  time 
of  the  distress  made ;  the  other,  whether  she  was  seised  of  the 
Annuity  or  yearly  rent-charge  of  20Z. :  both  which  questions  are 
raised  by  traverses  for  that  purpose,  in  the  pleas  in  bar  by  the 
plaintiff  to  the  avowries. 

As  to  the  annuity  or  rent-charge  of  200Z.,  the  question  is, 
whether  it  is  extinguished  by  the  devise  to  the  grantee  of  the 
annuity  of  part  of  the  land  out  of  which  such  annuity  or  rent- 
charge  issues,  coupled  with  the  acceptance  of  such  devise.  And 
we  are  of  opinion  that  such  is  the  necessary  legal  consequence  to 
be  drawn  from  the  facts  stated  in  the  case. 

By  the  settlement  made  in  May,  1775,  the  avowant,  then  the 
wife  of  Mr.  Pickering,  became  seised  for  the  term  of  her  natural 
life  of  a  rent-charge  or  annuity  of  200Z.  per  annum,  issuing  out 
of  the  manor  of  Thelwall,  and  the  lands  belonging  to  the  same ; 
and  under  the  will  of  the  settlor,  who  died  within  a  year  after  the 
settlement  made,  she  became  entitled,  for  the  term  of  her  natural 
life,  to  the  mansion-house  at  Thelwall  and  the  lands  occupied 
therewith,  being  part  of  the  premises  out  *of  which  the  rent-  [  '396  ] 
charge  issued,  into  which  she  entered  after  her  husband's  death. 

The  rule  of  law  is  laid  down  in  Litt.  s.  222,  in  these  terms, 
''  If  a  man 'hath  a  rent-charge  to  him  and  his  heirs,  issuing  out 
of  certain  land,  if  he  purchase  any  parcel  of  this  to  him  and  his 
heirs,  all  the  rent-charge  is  extinct,  and  the  annuity  also,  because 
the  rent-charge  cannot  by  such  manner  be  apportioned."  And 
the  reason  of  this  rule  of  law  is  very  fully  explained  by  Lord 
Chief  Baron  Gilbert,  upon  feudal  principles.  See  his  Treatise 
on  Bents,  p.  151. 

(1)  28  R.  E.  656  (3  Bing.  392). 
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DxKNETT  On  the  part  of  the  avowant  it  is  contended,  that  the  present 
Pass.  case  does  not  fall  within  the  principle  above  laid  down,  upon 
several  grounds.  In  the  first  place  it  is  said,  that  this  is  not  a 
purchase  within  the  meaning  of  the  term  in  the  section  above 
referred  to.  But  when  it  is  considered  that  Littleton  has  before, 
in  sect.  18,  defined  purchase  to  be  "  the  possession  of  lands  and 
tenements  that  a  man  hath  by  his  deed  of  agreement,  into  which 
possession  he  cometh  not  by  title  of  descent  from  any  of  his 
ancestors  or  of  his  cousins,  but  by  his  own  deed ;  "  and  when 
Lord  Chief  Justice  Coke,  in  his  commentary  on  that  section, 
explains  it  to  be  "  always  intended  by  title,  and  most  properly 
by  some  kind  of  conveyance,  either  for  money  or  some  other 
consideration,  or  freely  of  gift;  for  that  is  in  law  also  a  pur- 
chase," there  is  no  ground  for  contending  that  a  devisee,  who- 
enters  and  enjoys  the  subject-matter  of  the  devise,  can  be  any  other 
than  a  purchaser  within  the  meaning  of  the  section  first  above 
referred  to.  And  again,  Littleton  himself,  in  sect.  224,  takes  the 
express  distinction  between  the  case  where  the  land  comes  to  the 
grantee  by  his  own  act,  and  where  by  descent  and  by  course 
of  law ;  in  which  latter  case  the  rent-charge  shall  be  apportioned. 
And  as  to  the  cases  cited  by  the  avowant's  counsel  from  1  Vem. 
[  •897  ]  and  from  Moseley's  Eeports,  they  *were  not  cases  where  the 
heir  or  devisee  of  the  land  chose  to  stand  upon  the  strict  legal 
doctrine  of  extinguishment,  but  applied  to  the  court  of  equity  for 
aid  and  assistance  against  the  jointress,  which  was  refused  by 
that  Court. 

It  is  argued  in  the  second  place,  that  the  devise  of  the  land  is 
expressly  made  over  and  above  the  rent-charge ;  and  that  such 
intention  of  the  devisor  ought  to  prevail ;  but  the  question  before 
us  is  not  a  question  of  intention,  but  a  question  as  to  the  strict 
legal  rights  of  the  parties  under  the  circumstances  of  the  case. 

It  is  then  argued,  that  the  devise  is  made  under  a  power  given 
under  the  same  settlement  which  creates  the  rent-charge,  and 
it  is  urged  that  the  case  must  be  considered  the  same  as  if  the 
provisions  of  the  will  made  in  execution  of  the  power  had  been 
inserted  in  the  settlement  itself ;  in  which  case  it  is  contended, 
that  if  the  grant  of  the  rent-charge,  and  the  conveyance  of  part 
of  the  land  out  of  which  such  rent-charge  issues,  had  been  by  the 
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same  deed,  no  extinguishment  could  reasonably  be  supposed  to  denotit 
take  place.  No  authority  is  cited  for  this  position  ;  and  even  PAsa 
admitting  the  law  to  be  correctly  stated,  upon  reference  to  the 
will,  the  devise  in  question  does  not  appear  to  be  made  under 
the  power  of  appointment  reserved  to  the  settlor  in  the  event  of 
his  dying  without  issue,  but  to  take  effect  out  of  the  ultimate 
remainder  in  fee  limited  to  him  by  the  settlement :  for  the  power 
recited  in  the  will  is  the  power  to  charge,  and  not  any  power  to 
appoint  by  deed  or  will ;  the  charge  on  the  estate  is  therefore 
made  in  execution  of  the  power  so  recited,  but  the  devise  of  the 
lands  is  not  made  under  any  power  at  all,  but  is  a  direct  devise 
of  the  land  itself. 

It  is  urged  lastly,  that  whatever  may  be  the  effect  of  the  devise 
as  to  creating  an  extinguishment,  yet,  the  will  is  in  effect  a  re-grant 
of  the  rent-charge  of  200Z.,  as  *it  treats  that  rent-charge  as  still  [  *398  ] 
actually  subsisting ;  for  the  devise  of  the  rent-charge  of  20Z.  is 
expressed  to  be  ''over  and  above  what  I  have  already  settled 
upon  her."  But  it  is  unnecessary  to  determine  whether  such 
construction  of  the  will  can  be  sustained  or  not ;  for  if  that  con- 
struction be  adopted,  still  the  rent-charge  of  200Z.  per  annum 
cannot  be  supposed  to  issue  out  of  those  lands  which  by  the  will 
are  expressly  devised  to  the  wife,  but  out  of  the  residue  of  the 
lands  from  which  it  was  made  to  issue  in  its  original  creation. 
It  is  not,  therefore,  the  rent-charge  described  in  the  avowry, 
which  is  made  to  issue  out  of  the  manor  and  all  the  lands  of 
Thelwall,  for  it  issues  out  of  the  manor,  and  all  the  lands,  with 
the  exception  of  those  devised  to  the  widow  of  the  testator. 

As  to  the  annuity  of  200Z.  therefore,  we  think  the  issue  upon 
the  seisin  of  the  rent-charge,  as  taken  upon  these  pleadings,  ought 
to  be  found  for  the  plaintiff. 

As  to  the  rent-charge  of  20L  first  devised  by  the  will  of  Thomas 
Pickering,  inasmuch  as  the  devise  is  so  worded  as  to  make  the 
rent  issue  out  of  all  the  lands,  save  and  except  those  devised  by 
the  same  will  to  the  wife,  it  is  free  from  the  objection  taken  as 
to  the  rent-charge  of  200Z.  But  the  objection  taken  to  the  seisin 
of  this  rent-charge  is,  that  although  at  first  it  is  made  a  charge 
upon  the  realty,  yet  the  proper  construction  of  the  codicils  to  the 
will  is,  to  transfer  it  from  the  realty  to  the  personal  estate.    We 
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Dennett  think,  however,  this  is  far  from  being  clear ;  the  construction 
Pass.  ot  the  will  being  quite  compatible  with  the  continuance  of  the 
rent-charge  of  201.  per  annum  as  a  charge  upon  the  land.  Inas- 
much, therefore,  as  the  original  charge  on  the  land  is  clear,  and 
the  exemption  of  the  land  from  this  charge,  and  the  transfer 
of  it  to  the  personalty  is  subject  to  considerable  doubt  and 
difficulty,  we  think  it  must  be  held  still  to  continue  a  charge 
upon  the  land. 
[  399  ]  The  result  is,  that  we  think  judgment  ought  to  be  given  for 

the  plaintiff,  on  the  issue  raised  as  to  the  seisin  of  the  2002. 
rent-charge  ;  but  for  the  avowant,  as  to  the  rent-charge  for  20L 

per  annum. 

Judgment  accordingly. 


1885.  CKANCH  V.   WHITE. 

Jan^^,        (1  Bing.  N.  C.  414—421 ;  S.  C.  1  Scott,  314;  1  Hodges,  61 ;  4  L.  J.  (N.  S.) 
[  414  ]  C.  P.  113 ;  3  Dowl.  P.  C.  377 ;  S.  C,  at  Nisi  Prius,  6  Car.  &  P.  767.) 

E.  being  employed  to  procure  a  bill  of  exchange  to  be  discounted  for 
plaintiff,  instead  of  doing  so,  indorsed  it,  and  placed  it  in  the  handa 
of  defendant,  who  was  clerk  to  a  creditor  of  R.  Defendant  carried  the 
bill  to  H.^s  account  with  his  creditor,  and  though  afterwards  apprised 
of  the  circumstances  under  which  B.  held  the  bill,  refused  to  restore 
it :  Held,  that  defendant  was  liable  to  plaintiff  in  trover. 

Trover  for  a  bill  of  exchange  of  200/.,  dated  July  13th,  1833, 
drawn  by  the  plaintiff  on  and  accepted  by  James  Plimpton,  pay- 
able four  months  after  date ;  and  indorsed  by  the  plaintiff,  by 
Boyn  &  Co.,  and  by  Eoberts. 

The  defendant  acted  as  clerk  to  his  mother,  who  carried  on 
[  •415  ]  the  business  of  a  coal-merchant.  Eoberts,  *who  was  employed 
by  the  plaintiff  to  get  the  bill  discounted,  owed  the  defendant's 
mother  a  considerable  sum  for  coals,  and  instead  of  procuring 
the  bill  to  be  discounted,  indorsed  it,  and  placed  it  in  the  hands 
of  the  defendant,  who  carried  it  to  the  credit  of  Boberts's  account 
with  his  mother. 

The  defendant  was  afterwards  apprised  that  Boberts  had  only 
been  employed  to  get  the  bill  discounted,  and  was  requested  to 
give  the  bill  up ;  but  he  refused  to  do  so,  saying,  he  had  placed 
it  to  his  mother's  account. 
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The  acceptor  afterwards  refused  payment  to  the  defendant  or      Cbaiyoh 
his  mother.  White. 

At  the  trial  before  Tindal,  Ch.  J.,  a  verdict  was  found  for  the 
plaintiff,  which 

Atcherley,  Serjt.  moved  to  set  aside,  on  the  ground  that  the 
action  ought  to  have  been  brought  against  the  mother  of  the 
defendant,  and  not  against  the  defendant ;  that  if  the  plaintiff 
had  declared  in  assumpsit  on  an  alleged  contract  to  discount  the 
bill  or  to  redeliver  it,  the  action  must  have  been  against  the 
mother  the  principal,  and  not  against  the  defendant,  who  was 
only  her  clerk,  and  known  at  the  time  to  Boberts  to  be  so ;  and 
that  the  plaintiff  by  declaring  in  trover  instead  of  assumpsit, 
<50uld  not  vary  the  liability  of  the  parties  :  Powell  v.  Lay  ton  (i), 
Jennings  v.  Rundail  (2).  Secondly,  that  the  refusal  to  deliver  up 
the  bill,  did  not  amount  to  evidence  of  conversion  of  the  bill  by 
the  defendant;  for  he  had  not  the  legal  control  over  the  bill, 
which  was  in  his  custody  merely  as  clerk  or  agent,  and  not  on 
his  own  account.  If  this  bill  had  been  paid  by  the  acceptor,  an 
action  for  money  had  and  received  would  not  have  lain  against 
the  defendant,  it  must  have  been  brought  against  the  mother. 
Thus  in  Stephens  v.  Badcocki^)^  an  attorney  *who  was  accus-  [•416] 
tomed  to  receive  certain  dues  for  the  plaintiff  his  client,  went 
from  home,  leaving  his  clerk  at  the  office.  The  clerk,  in  the 
absence  of  his  master,  received  money  on  account  of  the  above 
-dues  for  the  client  (which  he  was  authorised  to  do),  and  gave  a 
receipt  signed  by  the  clerk  for  his  master.  The  master  was  in 
bad  circumstances  when  he  left  home,  and  never  returned  ;  but 
it  did  not  appear  that  his  intention  so  to  act  was  known  at  the 
time  of  the  payment  to  the  clerk.  The  clerk  afterwards  refused 
to  pay  the  money  over  to  the  client,  and  on  assumpsit  brought 
against  him  for  money  had  and  received,  it  was  held,  that  the 
action  did  not  lie  ;  for  that  the  defendant  received  the  money  as 
the  agent  of  his  master,  and  was  accountable  to  him  for  it ;  the 
master,  on  the  other  hand,  being  answerable  to  the  client  for  the 
flum  received  by  the  clerk. 

(1)  9  E.  R.  660  (2  Bos.  &  P.  (N.  E.)  (2)  4  E.  E.  680  (8  T.  E.  335). 

•365).  (3)  37  B.  E.  448  (3  B.  &  Ad.  354). 
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c&AMCH  In  the  present  case  there  is  no  privity  of  contract  between  the 

White.       plaintiff  and  defendant;  and  if  the  defendant  be  not  liable  in 
assumpsit,  neither  is  he  in  trover. 

TiNDAL,  Ch.  J. : 

Two  objections  have  been  made  to  the  verdict  in  this  canse^ 
which  has  been  given  for  the  plaintiff :  first,  that  according  to 
the  facts  proved  at  the  trial,  the  action  has  been  misconceived^ 
and  should  have  been  assumpsit  instead  of  trover ;  and,  secondly, 
that  even  if  trover  lies,  the  action  should  have  been  brought 
against  the  defendant's  mother,  for  whose  benefit  the  note  was 
received. 

With  respect  to  the  first  objection,  that  the  action  should  have 
been  conceived  in  contract  instead  of  tort,  let  us  see  what  are  the 
facts.  The  defendant  acted  as  clerk  to  his  mother,  who  carried 
on  the  business  of  a  coal-merchant :  Eoberts,  who  was  employed 
by  the  plaintiff  to  get  the  bill  discounted,  owed  to  the  defendant's- 
mother  a  considerable  sum  for  coals ;  and  instead  of  procuring 
[  •417  ]  the  bill  to  be  discounted,  indorsed  it  and  *placed  it  in  the  hands 
of  the  defendant,  who  carried  it  to  the  credit  of  Eoberts's  account 
with  his  mother.  The  defendant  was  afterwards  apprised  that 
Boberts  had  only  been  employed  to  get  the  bill  discounted,  and 
was  requested  to  give  the  bill  up  ;  but  he  refused  to  do  so,  saying 
he  had  placed  it  to  his  mother's  account.  The  acceptor  afterwards 
refused  payment  to  the  defendant  or  his  mother. 

What  evidence  is  there  here  of  any  contract  on  the  part  of  the 
defendant?  But  it  is-said  that  if  the  acceptor  had  paid  the  bill, 
the  defendant's  mother  would  have  been  liable  to  the  plaintiff  in 
an  action  of  assumpsit  for  money  had  and  received;  and  that 
a  plaintiff  cannot,  by  changing  the  form  of  action,  deprive  a 
defendant  of  any  advantage  to  which  he  is  fairly  entitled.  I 
agree  in  the  latter  proposition.  In  Powell  v.  Layton,  it  was  held 
that  to  an  action  on  the  case  in  the  form  of  tort,  against  one  of 
several  joint  owners  of  a  ship,  for  not  safely  conveying  goods 
which  had  been  delivered  to  him  by  the  plaintiff  for  that  purpose, 
the  defendant  might  plead  in  abatement  that  the  goods  were 
delivered  to  him  and  his  partners  jointly,  and  that  his  partners 
were  not  sued.     So  in  Jennings  v.  Rundall,  it  was  held  that  & 
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plaintiff  could  not  convert  an  action  founded  on  a  contract  into  Cbakcr 
a  tort,  BO  as  to  charge  an  infant  defendant ;  and  that,  therefore,  white. 
where  the  plaintiff  declared  that  at  the  defendant's  request  he 
had  delivered  a  mare  to  the  defendant  to  be  moderately  ridden, 
and  that  the  defendant  maliciously  intending,  &c.,  wrongfully 
and  injuriously  rode  the  mare  so  that  she  was  damaged,  &c.,  the 
defendant  might  plead  his  infancy  in  bar,  the  action  being  founded 
on  a  contract. 

Those  two  cases,  however,  do  not  decide  that  the  form  of  action 
had,  under  the  circumstances,  been  misconceived,  and  that  the 
plaintiffs,  as  it  is  contended  here,  ought  to  have  been  nonsuited, 
but  merely  that  the  ^defendants  were  entitled  to  be  let  into  the  [  *418  ] 
same  defence  as  if  the  actions  had  proceeded  on  the  contract. 
What  difference  would  it  have  made  to  the  defendant  in  this 
action, — what  better  answer  would  he  have  had  to  the  charge 
made  against  him,  even  if  the  plaintiff  had  declared  upon  an 
implied  contract  to  redeliver  the  bill  ? 

Then,  if  the  action  be  not  misconceived  in  trover,  has  the 
defendant  been  improperly  sued  instead  of  his  mother?  The 
general  rule  is,  that  in  actions  of  tort  all  persons  concerned  in 
the  wrong  are  liable  to  be  charged  as  principals.  In  Perkins 
V.  Smith  (i),  it  was  held  that  trover  lay  against  a  servant  who 
disposed  of  goods  the  property  of  another  to  his  master's  use, 
whether  he  had  any  authority  or  not  from  his  master  for  so 
doing.  It  was  objected  that  the  action  was  improperly  brought 
against  the  servant  Smith,  who  acted  wholly  in  that  matter  for 
his  master,  and  that  the  conversion  was  found  to  be  to  the  use 
of  his  master,  which  was  the  gist  of  an  action  of  trover;  that 
applies  to  the  point  now  under  discussion ;  and  Lee,  Gh.  J.  said, 
"the  point  is,  whether  the  defendant  is  not  a  tort-feasor,  for  if 
he  is  so,  no  authority  that  he  can  derive  from  his  master  can 
excuse  him  from  being  liable  in  this  action."  To  apply  that 
doctrine  here,  the  son  standing  in  his  mother's  shop,  cannot 
justify  a  wrong  under  any  authority  from  his  mother. 

Next,  it  is  said  there  was  no  evidence  of  any  conversion.    But 
a  demand  and  refusal,  when  not  met  with  any  counter  evidence, 
amounts  to  a  conversion.    Lord  Goke  says  (2),  "  That  if  A.  brings 
(1)1  Wils.  328.  (2)  10  Co.  Rep.  56. 
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Cbanch  an  action  against  B.  upon  trover  and  conversion  of  plate,  jewels. 
White.  &c.,  and  the  defendant  pleads  not  guilty,  now  it  is  good  evidence 
primd  facie  to  prove  a  conversion,  that  the  plaintiff  requested  the 
[  *419  ]  defendant  to  deliver  them,  and  he  refused ;  and,  *therefore,  it 
shall  be  presumed  that  he  has  converted  them  to  his  own  use." 
Here  the  note  was  bailed  to  the  defendant,  and  his  refusal  to 
return  it,  on  demand,  was  evidence  whence  the  jury  might  find 
a  conversion.  So  in  1  Eoll.  Abr.  5,  1.  45,  "  Si  home  trove  mes 
biens  et  conust  eux  destre  mon  biens,  et  jeo  eux  demand  de  luy,  et  il 
refuse  et  denie  a  eux  deliverer  a  moy,  ceo  est  un  conversion  en  ley." 
According,  therefore,  to  the  facts  in  evidence  before  the  jury, 
I  think  this  action  was  maintainable ;  that  it  was  properly 
brought  against  the  defendant ;  and  that  any  justification  of  his 
conduct  as  the  agent  of  his  mother  falls  to  the  ground  on  the 
authority  of  Perkins  v.  Smithy  which  has  been  confirmed  in 
Stephens  v.  ElwaU  (i). 

Pakk,  J. : 

The  effect  of  the  decision  in  Powell  v.  Layton  is  only  that  the 
defendant  shall  not,  by  the  mere  form  of  action,  be  deprived  of 
any  just  answer  he  has  to  the  plaintiff's  claim.  And  in  all  the 
cases  adverted  to  by  the  Chief  Justice,  the  circumstances  were 
more  favourable  for  the  defendant  than  in  the  present  action. 
In  Stephens  v.  EluaU,  Le  Blanc,  J.  was,  at  the  trial,  impressed 
with  the  notion  which  has  now  been  advanced  on  behalf  of  the 
defendant,  but  he  afterwards  acknowledged  he  had  been  mistaken. 
And  Lord  Ellenboroxjoh  said,  "  The  only  question  is,  whether 
this  is  a  conversion  in  the  clerk,  which  undoubtedly  was  so  in 
the  master.  The  clerk  acted  under  an  unavoidable  ignorance, 
and  for  his  master's  benefit,  when  he  sent  the  goods  to  his 
master ;  but,  nevertheless,  his  acts  amount  to  a  conversion : " 
Here  the  defendant  acted  with  full  knowledge  of  the  circum- 
stances, and  yet  persisted  in  holding  the  note  in  discharge  of 
[  ^420  ]  Eoberts's  debt  *to  his  mother :  **  For  a  person  is  guilty  of  a  con- 
version who  intermeddles  with  my  property  and  disposes  of  it ; 
and  it  is  no  answer  that  he  acted  under  authority  from  another, 
who  had  himself  no  authority  to  dispose  of  it." 
(1)  16  R.  R.  458  (4  M.  &  S.  2o9). 
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That  was  a  much  harder  case  against  the  defendant  than  the  Cranch 
present ;  but  it  has  always  been  recognised  as  law,  and  was,  with  white. 
the  preceding  decisions,  confirmed  in  Alexander  v.  Southey  (i). 

Vauohan,  J. : 

I  think  the  rule  ought  to  be  refused.  This  is  an  action  of 
trover,  and  all  the  requisites  of  such  an  action  have  been  com- 
plied with.  There  can  be  no  doubt  that  the  note  was  the  property 
of  the  plaintifif,  that  it  came  into  the  hands  of  the  defendant,  and 
that  he  refused  to  restore  it,  or  apply  it  in  the  manner  required 
by  the  owner.  And  as  to  his  being  a  servant  to  his  mother,  if  he 
has  a  knowledge  of  what  was  done,  he  is  liable  to  the  plaintiff. 

In  Stephens  v.  Badcock,  the  clerk  had  received  various  sums 
from  the  plaintiff,  and  with  the  plaintiff's  assent  had  carried 
them  to  his  master's  account,  so  that  they  could  no  longer  be 
distinguished  by  any  earmark,  and  the  action  was  in  assumpsit ; 
but  if  it  had  been  a  bag  of  money,  and  he  had  refused  to  deliver 
it,  it  had  been  held  in  trover  a  conversion. 

In  Saxby  v.  Wynne  (2),  where  A.  deposited  goods  with  B.,  and 
then  sold  them  to  C,  and  afterwards  directed  B.  to  deliver  the 
goods  to  D. ;  it  was  held  that  B.  was  not  guilty  of  a  conversion 
in  delivering  them  to  D.  But  there,  A.  was  the  rightful  owner 
when  he  deposited  the  goods  with  B. ;  whereas,  in  the  present 
case,  Roberts  had  never  any  right  to  indorse  the  bill  to  the 
defendant. 

BOSANQUET,  J.  :  [  421  ] 

Here  there  was  a  wrongful  appropriation  of  the  plaintiff's  pro- 
perty, with  a  knowledge  on  the  part  of  the  defendant  that  the 
appropriation  was  wrongful,  and  that  amounts  to  a  conversion. 

As  to  the  form  of  action,  assuming  that  an  action  on  contract 

would  lie,  the  only  consequence  would  be,  not  to  exonerate  the 

defendant,  but  merely  to  enable  him  to  object  to  the  non-joinder 

of  his  mother,  as  defendant. 

Ride  refused. 

(1)  24  R.  R.  348  (5  B.  &  Aid.  247).  (2)  Starkio,  Evid.  842. 
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1835.  HODGES     V.    EARL    of    LITCHFIELD  (1). 

Jan.  27. 
(I  Bing.  N.  C.  492—501 ;  S.  C.  1  Scott,  443 ;  1  Hodges,  40.) 

r  492  1 

*■        -  Where  a  vendor,  from  inability  to  make  out  a  title,  fails  to  oomplete  a 

contract  for  the  sale  of  an  estate,  the  purchaser  cannot  recover  as  damag^es, 

expenses  incurred  previously  to  entering  into  the  contract;   nor  the 

expense  of  a  survey  of  the  estate;   nor  the  expense  of  a  conveyance 

drawn  in  anticipation  of  a  completion  of  the  purchase ;  nor  the  extra 

costs  of  a  Chancery  suit  touching  the  purchase,  in  which  the  vendor  is 

defeated ;  nor  losses  sustained  by  the  purchaser,  in  the  resale  of  stock 

prepared  for  the  estate.     But  he  is  entitled  to  recover  the  expense  of 

comparing  deeds,  of  searching  for  judgments,  and  of  journeys  for  that 

purpose ;  and  interest  on  his  deposit  money. 

This  was  an  action  of  assumpsit,  brought  by  the  plaintiff  to 
recover  from  the  defendant  damages  for  the  breach  of  a  special 
contract  for  the  sale  of  an  estate  by  the  defendant  to  the  plaintiff. 

The  declaration  stated,  by  way  of  inducement,  (amongst  other 
things),  that  before  the  making  of  the  promise  and  undertaking 
of  the  defendant  thereinafter  mentioned,  to  wit,  on  the  7th  of 
November,  1828,  by  certain  articles  of  agreement,  made  and 
[  •498  ]  entered  into  between  Robert  *Harvey  Wyatt,  as  agent  for  and 
on  behalf  of  the  defendant  (then  Viscount  Anson),  his  heirs, 
executors,  and  administrators,  of  the  one  part,  and  the  plaintiff 
for  himself,  his  heirs,  executors,  and  administrators,  of  the  other 
part,  the  said  B.  H.  W.  agreed  to  sell,  and  the  plaintiff  agreed  to 
purchase,  the  free  and  exclusive  fishery  of  the  defendant  in  the 
river  Trent,  as  advertised  to  be  sold  by  auction  on  the  21st  of 
October  then  last,  with  the  right  and  privilege  of  landing  nets 
upon,  and  angling  from  the  lands  of  the  landowners  adjoining 
the  river,  and  the  several  farms,  lands,  and  hereditaments, 
described  in  the  schedule  to  the  said  articles  of  agreement,  for 
the  sum  of  21,5(X)Z. ;  of  which  the  sum  of  1,500J.  was  then  paid, 
and  the  sum  of  20,000Z.,  the  remainder  thereof,  was  to  be  paid 
on  the  25th  of  March  then  next ;  and  if  the  payment  should  be 
delayed  after  that  time,  and  such  delay  should  be  occasioned 
by  the  plaintiff,  the  plaintiff  should  pay  lawful  interest  on  his 
purchase-money  from  thence,  until  the  time  of  final  payment, 

(1)  See  on  similar  point,  Bain  v.      Flureau  v.  Thornhill,  2  W.  Bl.  1078. 
Fothenjill  (H.  L.  1874)  L.  E.  7  H.  L.      — E.  C. 
158,  43  L.  J.  Ex.  243,  confirming 
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and  shonld  be  entitled  to  the  rents  and  profits  of  the  premises  Hodges 
from  the  said  25th  of  March  then  next,  to  which  time  all  out-  earl  of 
goings  would  be  cleared  by  the  defendant ;  and  it  was  thereby  I-itohpibld. 
declared  that  an  abstract  of  the  title  should  be  ready  for  delivery 
to  the  plaintiff,  on  or  before  the  25th  of  December  then  next,  at 
Mr.  Keen's  office  in  Stafford ;  and  if  the  plaintiff,  or  any  person 
on  his  behalf,  should  object  to  the  defendant's  title,  or  require 
any  act,  matter,  or  thing  to  be  done,  procured,  or  executed, 
for  the  completion  thereof,  notice  in  writing  of  the  particular 
objection  or  matter  required  should  be  given  to  Mr.  Keen  on  or 
before  the  21st  of  February  then  next,  or  otherwise  the  plaintiff 
and  all  persons  claiming  under  him  should  waive  the  same,  and 
should  be  held  to  have  accepted  the  title :  of  which  articles  of 
agreement  the  defendant  had  notice.  That  thereupon,  in  con- 
sideration of  the  ^premises,  and  also  in  consideration  that  the  [  *494  ] 
plaintiff  at  the  defendant's  request  had  undertaken  and  faithfully 
promised  the  defendant  to  perform  and  fulfil  all  things  in  the 
said  articles  of  agreement  contained  on  his  part  and  behalf  to  be 
performed  and  fulfilled,  the  defendant  then  and  there  consented 
to  and  approved  of  the  said  articles  of  agreement,  and  then  and 
there  undertook,  and  faithfully  promised  the  plaintiff  that  the 
defendant  would  make,  or  procure  to  be  made,  a  good  title  to  the 
said  estate,  free  of  tithes,  on  or  before  the  said  25th  March  then 
next ;  and  would  perform  and  fulfil  all  things  in  the  said  articles 
contained  on  his  part  and  behalf  to  be  performed  and  fulfilled. 
The  plaintiff  then  averred,  that  an  abstract  of  the  title  to 
the  said  estate  being  afterwards,  and  before  the  said  25th  of 
December  then  next,  to  wit,  on,  &c.,  delivered  to  the  plaintiff, 
one  R.  H.  W.  Ingram,  a  conveyancing  counsel,  employed  by 
and  on  behalf  of  the  plaintiff,  did  thereupon  object  to  the 
defendant's  title,  and  required  certain  acts,  matters,  and  things 
to  be  done,  procured,  and  executed,  for  the  completion  thereof. 
That  although  notice  in  writing  of  the  particular  objections  and 
matters  so  required  was  afterwards,  and  before  the  said  21st  of 
February  then  next,  to  wit,  on  the  17th  of  February,  1829,  given 
to  the  said  Keen  in  the  said  articles  of  agreement  in  that  behalf 
mentioned;  and  although  the  plaintiff  was  afterwards,  to  wit, 
on,  &c.,  ready  and  willing,  and  often  offered  to  pay  the  said  sum        ♦ 
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HoDOKs  of  20,000i.,  the  remainder  of  the  said  purchase-money,  and  to 
Eabl  of  complete  the  purchase,  on  having  a  good  title  to  the  said  estate 
LiTOHPiBLD.  ^  ]^  g^j J  f^QQ  Qf  tithes ;  and  had  always  from  the  time  of  making 
the  articles  of  agreement  well  and  truly  performed  and  fulfilled  all 
things  therein  contained  on  his  part  and  behalf  to  be  performed 
and  fulfilled,  according  to  the  tenor  and  effect,  true  intent  and 
meaning  thereof;  yet  the  defendant,  not  regarding  the  said 
[  •495  ]  articles  of  agreement,  *did  not  nor  would,  on  or  before  the  said 
25th  of  March  in  the  year  last  aforesaid,  or  at  any  time  after- 
wards, make  or  procure  to  be  made  a  good  title  to  the  said  estate 
free  of  tithes,  but  wholly  refused  and  neglected  so  to  do.  By 
reason  of  which  said  several  premises,  the  plaintiff  not  only  lost 
and  was  deprived  of  all  the  benefits  and  advantages  which  might 
and  would  otherwise  have  arisen  and  accrued  to  him  from  the 
completion  of  the  said  purchase,  but  was  put  to  great  charges 
and  expenses,  amounting  in  the  whole  to  a  large  sum  of  money, 
to  wit,  the  sum  of  1,000/.,  in  and  about  the  negotiating  and 
agreeing  for  the  purchase  of  the  said  estate,  and  having  the 
same  surveyed ;  and  about  the  investigating  the  title  to  the  said 
estate,  and  the  existence  and  effect  of  the  said  supposed  modus 
in  the  said  articles  mentioned ;  and  in  and  about  his  defence  of 
and  in  a  certain  suit  commenced  and  prosecuted  by  the  defendant 
against  the  plaintiff  in  the  Court  of  Chancery,  for  compelling  a 
specific  performance  by  plaintiff  of  the  said  articles  of  agreement, 
and  in  which  suit  the  bill  filed  by  the  defendant  against  the 
plaintiff  was  dismissed  by  the  same  Court;  and  in  and  about 
the  making  and  performing  of  divers  joumies,  and  otherwise 
respecting  the  said  purchase :  and  also  thereby  the  plaintiff  lost 
and  was  deprived  of  a  great  part  of  the  gains  and  profits  which 
he  might  and  would  otherwise  have  made  and  acquired,  from 
using  and  employing  the  said  sum  of  1,500Z.,  so  paid  by  him  as 
aforesaid,  and  other  monies  provided  and  kept  by  plaintiff  for 
the  completion  of  the  said  purchase  ;  and  suffered  and  sustained 
divers  losses,  to  a  large  amount,  to  wit,  to  the  amount  of  200/., 
on  the  resale  of  certain  sheep,  bricks,  and  hurdles,  purchased 
by  the  plaintiff  for  the  stocking  of  the  said  farms,  lands,  and 
hereditaments,  and  improving  the  same,  with  a  view  to  the 
completion  of  the  said  purchase. 
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The  defendant  pleaded  the  general  issue,  and  afterwards,  Hodges 
*under  an  order  of  Nisi  Prius,  a  verdict  was  entered  for  the  bakl  of 
plaintiff;  but  such  verdict  was  to  be  subject  to  the  opinion  of 
the  Court,  after  an  award  should  have  been  made  by  an  arbi- 
trator, who  was  thereby  empowered  to  ascertain  and  settle  the 
amount  which  would  be  properly  payable  to  the  plaintiff  on  each 
and  every  of  the  following  heads  of  claim  stated  in  the  declara- 
tion, in  case  the  Court  should  be  of  opinion  that  the  plaintiff 
was  entitled  to  recover  thereon  respectively :  that  is  to  say, 
the  plaintiff's  charges  and  expenses, — first,  in  and  about  the 
negotiating  and  agreeing  for  the  purchase  of  the  estate  agreed 
to  be  sold,  and  having  the  same  surveyed:  secondly,  in  and 
about  investigating  the  title  to  the  said  estate,  and  the  existence 
and  effect  of  a  supposed  modus  in  lieu  of  tithes :  thirdly,  in  and 
about  the  defence  of  the  suit  in  Chancery  mentioned  in  the 
declaration :  fourthly,  in  and  about  the  making  and  performing 
of  divers  journies,  and  otherwise  respecting  the  purchase:  fifthly, 
the  plaintiff's  loss  in  being  deprived  of  the  gains  and  profits  he 
might  have  made  from  using  the  1,500Z.  mentioned  in  the 
declaration.  The  claim  in  respect  of  loss  on  the  resale  of 
sheep,  &c.  was  abandoned. 

The  arbitrator  found  that  6L  lis.  6d,  would  be  properly 
payable  by  the  defendant  to  the  plaintiff  for  his  expenses  in 
negotiating  and  agreeing  for  the  said  purchase ;  the  sum  of 
4Z.  98. 8d.,  parcel  thereof,  being  expenses  incurred  by  the  plaintiff 
with  his  own  agent  in  and  about  the  said  negotiation,  and  prior 
to  the  execution  of  the  articles  of  agreement.  And  that  101.  108. 
would  be  properly  payable  for  the  expense  of  having  the  estate 
surveyed. 

As  to  the  second  head  of  claim,  the  arbitrator  found  that  the 
sum  of  128Z.  lOs.  lOd.  would  be  properly  payable  in  respect 
thereof,  which  sum  was  composed  of  the  following  particulars : 
the  sum  of  671.  Is.  lOd.  for  the  charges  of  the  solicitor  of  the 
plaintiff  in  the  investigation  *of  title,  allowed  on  taxation ;  [  •497  ] 
71. 12s.  6d.y  the  expenses  and  coach-hire  of  the  said  solicitor  in 
a  journey  to  and  from  Stafford  relating  to  the  same  matter,  and 
also  allowed  on  taxation ;  62. 178. 2e{.,  the  fees  paid  in  searching  for 
judgments  and  other  incumbrances,  which  searches  were  made 
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on  the  27th  of  February,  1829 ;  11.  11«.  4d.,  fees  paid  in  other 
necessary  searches;  and  252.  88.,  expended  in  fees  to  counsel. 
But  of  the  said  sum  of  872.  Is.  lOd.,  the  arbitrator  found  that 
62.  YIs,  2f£.  were  for  solicitor's  charges  in  attending  to  make  the 
searches  first  above-mentioned;  and  162.  9«.  4rf.  for  solicitor's 
charges  in  preparing  conveyances  on  the  27th  of  February,  1829 ; 
and  of  the  said  sum  of  252.  8^.,  the  sum  of  102.  10«.  was  for 
counsel's  fees  in  settling  the  same  conveyances :  and  he  also 
found  that  of  the  said  sum  of  872.  Is.  10<2.,  the  further  sum  of 
102.  18«.  was  for  charges  incurred  after  the  date  of  the  filing 
of  the  bill  by  the  defendant  to  compel  the  specific  performance 
above  mentioned. 

As  to  the  third  head  of  claim,  the  arbitrator  found  that  the 
said  bill  was  dismissed  with  costs;  that  the  plaintiff's  costs  in 
defending  himself  against  the  said  bill  were  taxed  as  between 
party  and  party ;  and  that  the  amount  of  such  taxed  costs 
had  been  duly  paid  to  him ;  but  that  there  remained  the  sum 
of  1942.  4«.  lid.,  which  had  been  paid  by  him  to  his  solicitors 
for  the  extra  charges  as  between  solicitor  and  client  in  the  course 
of  such  defence ;  and  the  arbitrator  found  that  the  said  sum  of 
1942.  4«.  lid.  would  be  reasonably  payable  to  the  plaintiff  under 
the  third  head. 

As  to  the  fourth  head  of  claim,  the  arbitrator  found,  that  in 
the  course  of  the  negotiation  for  and  about  the  purchase,  and  of 
the  defence  of  the  plaintiff  in  the  said  suit,  it  became  reasonable 
and  prudent  for  the  plaintiff  to  take  certain  joumies  and  to  incur 
certain  expenses,  and  that  the  sum  of  452.  would  be  properly 
payable  to  the  plaintiff  in  respect  thereof. 

And  as  to  the  fifth  head  of  claim,  the  arbitrator  found  that., 
upon  the  dismissal  of  the  defendant's  bill  in  equity,  with  costs, 
the  deposit  of  1,500Z.,  theretofore  advanced  by  the  plaintiff,  was 
ordered  to  be  returned ;  that  the  plaintiff  thereupon  applied  to 
the  court  of  equity  for  an  order  for  the  allowance  of  interest 
thereon ;  and  that  an  order  was  made,  and  had  been  performed, 
for  the  payment  of  interest  at  the  rate  of  4  per  cent.,  from  the 
7th  of  November,  1828,  to  the  23rd  of  June,  1832,  when  the  said 
deposit  was  returned :  and  if  the  Court  should  be  of  opinion  that 
'the  plaintiff  was  entitled  to  recover  any  further  compensation 
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for  the  loss  of  the  use  of  the  said  1,500Z.  during  the  period  last  Hodoes 
mentioned,  the  arbitrator  found  that  the  sum  of  54Z.  8«.  3d.  e^/l  op 
would  be  properly  payable  to  him  in  that  behalf.  Litohpibld. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
plaintiff  should  retain  the  verdict;  and  if  so,  whether  for  the 
sum  of  489/.  0«.  8d. ;  or  for  what  other  sum. 

Thesiger,  for  the  plaintiff,  and  Talfourd^  Serjt.  for  the  defen- 
dant, discussed  and  received  the  judgment  of  the  Court  upon  each 
head  of  the  charges  separately. 

Upon  the  first  head,  with  respect  to  the  41.  98.  8d.  incurred  by 
the  plaintiff  with  his  agent  prior  to  the  execution  of  the  articles 
of  purchase,  and  102.  lOs.  for  the  survey  of  the  estate, 

TiNDAL,  Ch.  J.  said : 

The  expenses  preliminary  to  the  contract  ought  not  to  be 
allowed.  The  party  enters  into  them  for  his  own  benefit,  at 
a  time  when  it  is  uncertain  whether  there  will  be  any  contract 
or  not. 

The  charge  for  a  survey  must  also  be  disallowed.  It  would 
have  been  prudent  in  the  purchaser  to  defer  the  survey  till  he 
knew  whether  or  not  a  title  could  be  made  out. 

Upon  the  second  head,  Thesiger  abandoned  the  claim  of  [  4U9  ] 
16Z.  9«.  4d.  for  the  charges  of  preparing  a  conveyance,  and 
101.  lOs.  counsel's  fees  thereon:  and  Talfourd  objected  to  the 
charge  of  71.  12«.  6d,  for  the  journey  to  Stafford  to  investigate 
title,  and  61.  lis.  2d.  for  searching  for  judgments,  on  the  ground 
that  the  investigation  (which  could  only  be  the  comparing  of 
deeds  with  the  abstract),  and  the  search  for  judgments,  was 
made  too  early  in  the  proceedings.  The  plaintiff  should  not 
have  incurred  those  expenses  till  he  knew  whether  or  not  the 
defendant  could  answer  the  objections  to  his  title. 

TiNDAL,  Ch.  J. : 

I  think  both  these  charges  may  be  allowed.  Unless  judgments 
are  searched  for  at  an  early  stage  of  the  proceedings,  great 
expense  may  afterwards  be  incurred  unnecessarily ;  and,  for  the 
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same  reason,  the  comparison  of  deeds  with  the  abstract  should 
be  made  early. 

Upon  the  third  head,  Talfourd  objected  to  the  payment  of 
194Z.  48.  lid.,  the  plaintiff's  costs  as  between  attorney  and  client, 
ultra  the  costs  as  between  party  and  party,  taxed  and  paid  to  liim 
in  the  suit  in  Chancery.  In  Hathaway  v.  Barrow  (i)  it  was  held 
that  in  action  for  malfeasance,  whereby  the  plaintiff  incurred 
costs  in  judicial  proceedings,  if  there  was  an  order  of  another 
Court  for  the  defendant  to  pay  the  costs  of  those  proceedings  to 
the  plaintiff,  he  could  neither  recover,  as  special  damage,  the 
sum  at  which  they  were  taxed,  nor  the  extra  costs  as  between 
himself  and  his  attorney. 

SincUnr  v.  Eldred  (2),  and  Jenkins  v.  Biddulph  (3),  are  to  the 
same  effect. 


r  500  ]  Thesiger,  in  support  of  the  claim,  relied  on  Sandback  v. 

Thomas  (4),  where,  in  an  action  for  maliciously  holding  the 
plaintiff  to  bail,  he  was  held  entitled,  in  the  calculation  of 
damages,  to  recover,  not  merely  the  taxed  costs,  but  the  costs 
as  between  attorney  and  client. 

And  in  Jones  v.  Dyke  and  others  (5),  an  action  for  the  recovery 
of  deposit  money  and  damages  upon  the  refusal  of  a  vendor  to 
complete  a  sale  of  an  estate  in  Wales,  the  plaintiff  had  a  verdict 
by  consent  for  the  following  charges,  the  Judge,  M'Donald, 
C.  B.,  thinking  them  reasonable:  "costs  of  plaintiff's  solicitor, 
471.  Ids.  4d. ;  journies  to  London  and  Llandilo,  211. ;  journey  to 
London,  151.  15«." 

Sandback  v.  Thomas  was  not  cited  in  Jenkins  v.  Biddulph :  and 
in  Webber  V.  Niclwlas  (6),  Best,  Ch.  J.  thought  Sandback  v.  Thomas 
right,  although,  as  it  was  only  a  Nisi  Prius  decision,  he  could  not 
adhere  to  it  in  opposition  to  decisions  in  banc. 

There  can  be  no  reason,  on  principle,  why  a  party  should  not 
be  indemnified  for  all  the  lawful  expenses  he  has  incurred  in  a 
successful  suit.     Li  the  present  case,  these  extra  charges  are  a 


(1)  1  Camp.  151. 

(2)  4  Taimt.  7. 

(3)  4  Bing.  leo. 


(4)  18  R.  E.  771  (1  Stark.  306). 

(5)  Sugd.Vend.&  Pur.  Append.  8. 

(6)  Ry.  &  M.  419. 
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damage  to  the  plaintiff  conseqaential  on  the  defendant's  breach 
of  contract. 

(TiNDAL,  Ch.  J. :  If  the  court  of  equity  had  thought  bo,  it 
would  have  ordered  costs  to  be  taxed  as  between  attorney  and 
client. 

BosANQUET,  J. :  Are  not  costs  beyond  taxed  costs  to  be  con- 
sidered as  incurred  voluntarily,  beyond  what  is  absolutely 
necessary?) 

The  extra  costs  here  may  be  considered  as  one  branch  of  the 
expense  of  investigating  title,  which,  it  has  been  decided,  the 
plaintiff  has  a  right  to  recover. 

TiNDAL,  Ch.  J. : 

We  all  think  that  the  extra  costs  in  Chancery  are  not  a  damage 
which  is  a  necessary  consequence  *of  the  breach  of  this  contract. 
Every  expense  which  is  a  necessary  consequence  of  the  breach  of 
contract,  ought  to  be  allowed  ;  but  the  filing  a  bill  for  enforcing 
a  specific  performance  is  one  degree  removed  from  a  consequence 
of  the  contract,  and  the  plaintiff  must  take  the  consequences  of 
the  suit,  as  in  other  cases.  Upon  this  principle,  and  in  adherence 
to  the  cases  cited  for  the  defendant,  we  think  this  claim  ought 
not  to  be  allowed. 

Park,  J. : 

I  am  of  the  same  opinion.  If  the  claim  be  allowed  in  this 
case,  I  do  not  see  why,  in  all  cases,  a  separate  action  should  not 
be  brought  for  costs  which  the  ofScer  of  the  Court  disallows  on 
taxation. 

Vaughan,  J.  concurred. 

BOSANQUET,  J. : 

I  think  the  plaintiff  had  his  compensation  in  the  costs  allowed 
by  the  officer  of  the  Court. 

Upon  the  fourth  head  of  charges,  45i.,  for  journies  and  expenses 
which  it  was  reasonable  and  prudent  for  the  plaintiff  to  take  and 
incur  in  negotiating  the  purchase  and  defending  the  Chancery 
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Hodges      salt,  it  appeared  that  some  of  the  joumies  had  been  taken  before 

Eabl  of      the  contract ;   the  expense  of  them,  therefore,  was  disallowed 

Litchfield,  pm-g^jant  to  the  decision  under  the  first  head.     So,  likewise,  as 

a  result  of  the  decision  on  the  third  head,  was  the  expense  of 

such  of  these  joumies  as  were  undertaken  in  the  course  of  the 

Chancery  suit. 

The  fifth  head  of  charges  was  not  contested,  and 
Per  CuRUM : 

It  ought  to  be  allowed.  Judifment  accordingly. 


^»3o.  BOWEE  V.  HILL  and  Another  (1). 

(1  Bing.  N.  C.  549-356 ;  S.  C.  1  Scott,  526;  1  Hodges.  45 ;  4  L.  J.  (N.  S.) 

[  549  ]  C.  P.  153.) 

Defendants  having  erected,  on  their  own  premises,  a  permanent 
obstruction  to  a  navigable  drain  leading  from  a  river  through  defendants* 
premises  to  plaintiff's  close :  Held,  that  an  action  lay  for  the  plaintiff, 
notwithstanding  the  portion  of  the  drain  which  passed  through  the 
plaintiff  *s  close  had  for  sixteen  years  been  completely  choked  up  with  mud. 

The  plaintiff  declared,  that  before  and  at  the  time  of  the 
committing  of  the  grievances  by  the  defendants  as  hereinafter 
mentioned,  the  plaintiff  was,  and  from  thence  hitherto  hath 
been,  and  still  is,  lawfully  possessed  of  a  certain  close  of  land, 
with  the  appurtenances,  situated  in  the  county  of  Warwick ;  and 
by  reason  thereof,  during  all  the  time  aforesaid,  ought  to  have 
had,  and  still  of  right  ought  to  have,  a  certain  way  from  the 
said  close  of  the  plaintiff,  unto  and  along  a  certain  stream  or 
watercourse  in  the  county  aforesaid,  unto  and  into  a  certain 
public  navigable  river,  called  the  river  Nene,  in  the  county 
[  *550  ]  aforesaid,  and  so  back  again  from  *the  same  river  unto  and 
along  the  said  stream  or  watercourse,  and  from  thence  unto  the 
said  last-mentioned  close  of  the  plaintiff,  for  himself  and  his 
servants  to  go,  return,  pass,  and  repass  in  boats  every  year,  and 
at  all  times  of  the  year,  at  his  and  their  free  will  and  pleasure : 

(1)  See  the  principle  of  this  decision      Ooodhart  v.  Hyett  (1884)  25  Ch.  D. 
applied  in  Ilarrop  v.  Hirst  (1868)  L.  R.      182,  53  L.  J.  Ch.  219.— E,  C. 
4  Ex.  43,  38  L.  J.  Ex.  1 ;    and  in 
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yet  the  defendants,  well  knowing  the  premises,  but  contriving,  Bowkb 
and  wrongfully  and  unjustly  intending  to  injure  and  prejudice  hill. 
the  plaintiff  in  that  respect,  and  to  deprive  him  of  the  use  and 
benefit  of  his  said  way,  whilst  the  plaintiff  was  so  possessed  of 
his  close,  with  the  appurtenances  aforesaid,  and  so  entitled  to 
the  said  way,  to  wit,  on  the  Ist  of  January,  1830,  and  on  divers 
other  days  and  times  between  that  day  and  the  day  of  the  com- 
mencement of  this  suit,  in  the  county  aforesaid,  wrongfully  and 
injuriously  obstructed  the  said  way.  By  means  whereof,  the 
plaintiff  could  not,  during  the  time  aforesaid,  nor  can  he  have  or 
enjoy  his  said  way  as  he  of  right  ought  to  have  done ;  and* 
whereby  also  the  plaintiff  hath  been,  and  still  is,  hindered  from 
having,  enjoying,  and  occupying  his  said  close  in  so  full  and 
beneficial  a  manner  as  he  otherwise  would,  and  of  right  ought 
to  have  done ;  to  wit,  at,  &c. 

At  the  trial  before  Taunton,  J.,  last  Northampton  Assizes,  it 
appeared  that  a  drain  or  watercourse  passed  from  the  river  Nene, 
through  the  defendants'  closes  up  to  a  close  of  the  plaintiff :  that 
the  drain  was  navigable  from  the  river  up  to  the  defendants' 
closes,  and  had  formerly  been  navigable  up  to  the  plaintiff's 
close ;  but  for  the  last  sixteen  years,  the  accumulation  of  mud 
in  the  drain  between  the  plaintiff's  close  and  the  defendants' 
had  been  so  great,  that  no  barge  could  pass  along  that  part  of 
it.  Under  these  circumstances,  the  defendants  had  recently 
erected,  on  their  own  land,  a  bridge  over  the  drain,  and  a  tunnel 
across  it,  under  the  bridge,  just  below  the  accumulation  of  mud, 
in  such  a  manner  as  to  render  any  passage  up  to  the  mud 
impracticable. 

In  answer  to  a  question  proposed  by  the  learned  Judge,  the        [  55i  ] 
jury  found,  **  That  before  the  erection  of  the  bridge  and  tunnel 
by  the  defendants,  the  passage  was  obstructed,   so  that  the 
l)laintiff  could  not  have  the  use  of  it : "  and  upon  this  finding, 
a  verdict  was  directed  to  be  taken  for  the  defendants. 

Adams,  Serjt.,  pursuant  to  leave  reserved  at  the  trial, 
obtained  a  rule  nisi  to  set  aside  this  verdict  and  enter,  instead, 
a  verdict  for  the  plaintiff,  or  to  have  a  new  trial,  on  the  ground 
that,  upon  the  evidence  in  the  cause,  the  plaintiff  was  entitled 
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BowisB  at  least  to  nominal  damages ;  his  right  to  the  watercourse  and 
•Hill.  the  value  of  his  property  being  affected  by  the  impossibility 
of  retrieving  the  navigation  to  his  premises  if  a  permanent 
obstruction  were  allowed  to  exist.  In  order  to  sustain  an 
action  for  the  assertion  of  a  right,  it  is  not  necessary  that 
the  party  should  have  incurred  pecuniary  damage :  Marzetti 
v.  Williams  (i). 

HiU  and  Miller,  who  shewed  cause,  contended,  that  as  the 
plaintiff,  in  consequence  of  the  accumulation  of  mud  upon  his 
own  premises  and  between  them  and  the  defendants',  was  never 
in  a  position  to  be  obstructed  by  any  act  of  the  defendants'  on 
the  drain,  he  could  not  recover  even  nominal  damages  for  that 
which  was  no  injury,  or  if  an  injury,  was  occasioned  in  a  great 
measure  by  his  own  neglect:  Com.  Dig.  Action  on  the  Case, 
B.  4 :  for  a  party  who  brings  case  must  have  justice  on  his  side  : 
Bird  V.  Randall  (2).  In  like  manner,  a  commoner  cannot  main- 
tain an  action  where  the  lord  of  the  manor  is  defendant,  unless 
a  specific  injury  has  been  sustained :  1  Wms.  Saund.  b,  note  346. 
The  plaintiff,  here,  unless  he  has  incurred  some  damage,  cannot 
[  *652  J  sue  the  ^defendants  for  an  act  done  on  their  own  soil ;  that  act 
not  being  necessarily  injurious  to  the  plaintiff's  reversion: 
Baxter  v.  Taylor  (s).  In  Williams  v.  Morland{i),  a  plaintiff 
alleged  in  his  declaration  that  he  was  possessed  of  a  messuage 
^nd  premises,  and  by  reason  thereof  entitled  to  the  use  of  a 
stream  of  water  running  through  the  premises,  for  supplying  the 
same  with  water ;  that  defendant  erected  a  dam  higher  up  the 
stream,  and  thereby  prevented  the  water  from  running  in  its  coarse, 
in  its  usual  calm  and  smooth  manner,  whereby  the  water  ran  in 
a  different  channel,  and  with  greater  violence,  and  injured  the 
banks  and  premises  of  the  plaintiff :  on  issue  joined  on  a  plea 
of  not  guilty,  the  jury  found  that  the  plaintiff's  banks  and 
premises  were  not  injured  by  the  dam  erected  by  the  defendant, 
but  added,  that  defendant  had  no  right  to  stop  the  water  in  the 
summer-time :  the  Judge  ordered  the  verdict  to  be  entered  for 
the  defendant ;  and  it  was  held,  that  the  verdict  was  right ;  for 

(1)  35  R.  R.  329  (1  B.  &  Ad.  415).    (3)  38  B.  B.  227  (4  B.  &  Ad.  72). 

(2)  3  Burr.  1345.  (4)  26  R.  R.  579  (2  B.  &  C.  910). 
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flowing  water  was  pMici  juris,  and  an  individual  could  only       Bowbb 
acquire  a  right  to  it  by  appropriating  so  much  of  it   as   he        hill. 
required  for  a  beneficial  purpose;   and  therefore  the  plaintiff 
could  not  recover  damages  for  the  mere  erection  of  a  dam,  but 
was  bound  to  allege  and  to  prove  that  he  had  sustained  an  injury 
from  the  want  of  a  sufficient  quantity  of  water. 

Adams  and  Humfrey,  in  support  of  the  rule  : 

In  Williams  v.  Morland  nothing  was  done  by  the  defendant 
that  could  affect  the  plaintiff's  title  :  In  the  present  case,  if  the 
plaintiff  were  to  acquiesce  in  the  obstruction  erected  between  his 
own  premises  and  the  river,  his  title  to  navigate  the  watercourse 
could  in  a  few  years  be  lost.  His  right  to  a  common  benefit 
from  the  channel  *cannot  be  disputed  :  Mason  v.-  Hill  (i).  But  a  [  *553  ] 
permanent  obstruction  tends  to  impair  his  title,  and  therefore  is 
an  injury  for  which  he  is  entitled  to  damages. 

Cur.  adv.  vnlt. 
TiNDAL,  Ch.  J. : 

This  question  comes  before  us  on  a  motion  for  a  rule  to  set 
aside  a  verdict  entered  for  the  defendants  by  the  direction  of  the 
learned  Judge  ;  and  the  motion  is  made,  on  the  ground  that  the 
finding  of  the  jury,  on  certain  points  left  to  them,  does  not 
warrant  such  verdict ;  and,  at  all  events,  that,  upon  the  evidence 
given  in  the  cause,  the  verdict  ought,  properly,  to  have  been 
found  for  the  plaintiff. 

The  plaintiff  declared  in  case ;  stating  in  his  declaration,  that 
he  was  possessed  of  a  close,  and  entitled  to  a  right  of  way  from 
the  said  close  along  a  certain  drain  or  watercourse,  unto  and 
into  a  public  navigable  river  called  the  Nene,  and  so  back  again, 
for  himself  and  his  servants  to  go,  return,  pass,  and  repass  in 
boats,  at  his  free  will  and  pleasure;  and  the  plaintiff  then 
assigns  as  a  grievance,  that  the  defendants,  knowing  the  premises, 
wrongfully  and  injuriously  obstructed  the  said  way,  by  means 
whereof  the  plaintiff  could  not  enjoy  it  as  he  of  right  ought  to 
do.  At  the  trial,  the  jury,  in  answer  to  a  question  proposed  to 
them  by  the  learned  Judge,  found,   'Hhat  the   passage   was 

(1)  39  R.  R.  354  (5  B.  &  Ad.  1). 
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Bower       obstructed  before  the  erection  of  the  bridge  and  tunnel  by  the 

Hill.        defendants"  (which  was  the  act  complained  of),  "so  that  the 

plaintiff  could  not  have  the  use  of  it ;  "  and  upon  this  finding 

of  the  jury,  the  learned  Judge  directed  the  verdict  to  be  found 

for  the  defendants. 

It  appeared,  upon  the  evidence,  that  the  plaintiff's  close  and 
premises  were  at  the  further  end  of  the  drain  or  watercourse  ; 
[  ♦SSI  ]       and  that  the  defendants'  premises,  *upon  which  the  obstruction 
was  erected,  were  situated  between  the  plaintiff's  premises  and 
the  river  Nene  :  and  it  further  appeared,  that  the  accumulation 
of  mud  in  the  drain  between  the  plaintiff's  close    and    the 
defendant's  premises  had  been  so  great,  and  was  so  great  at  the 
time  of  the  erection  of  the  bridge  and  tunnel  by  the  defendant,, 
that  for  the  laqt  sixteen  years,  no  barge  could  navigate  or  pass 
along  that  part  of  the   drain   or  watercourse ;    and   that   the 
defendant  had  erected  the  bridge  and  tunnel  across  the  drain  at 
his  own  premises,  just  below  the  accumulation  of  mud,  in  such 
manner  as  to  render  any  passage  through  the  bridge  and  tunnel,, 
even  if  the  mud  had  been  removed,  altogether  impracticable. 
And  the  question  raised  before  us  has  been,  whether,  in  this 
state  of  circumstances,  there  was  such  an  obstruction  of  the 
right  of  passage  along  the  watercourse,  as  can  form  the  ground 
of  an  action  against  the  defendants.     But  we  think  the  right  to 
the  verdict,  in  this  case,  may  be  decided  upon  a  narrower  ground. 
The  right  of  navigating  through  the  drain  or  watercourse,  from 
the  plaintiff's  close  to  the  Nene  and  back  again,  is  equally  a 
right  to  navigate  through  the  drain  from  the  river  Nene  to  the 
plaintiff's  close  and  back.     And  upon  the  evidence  in  this  case, 
if  the  plaintiff  should  endeavour  to  pass  with  a  boat  or  barge 
from  the  river  Nene  to  his  premises,  he  would  be  prevented,  by 
the  defendants'  erection,  from  even  arriving  so  far  up  the  drain 
as  to  reach  the  impediment  created  by  the  mud.     The  plaintiff, 
therefore,  would,  in  the  strictest  construction  of  the  words  in  the 
declaration,  "  be  prevented,  by  the  defendants'  obstruction,  from 
enjoying  his  way,  as  he  of  right  ought  to  do ;  "  for  he  could  not 
get  so  near  his  premises,  as,  but  for  the  erection  of  the  tunnel, 
he  might  have  done.     And  although  this  would,  in  fact,  be  but 
a  very  small  prevention  of  the  exercise  of  his  right,  yet  it  is  the 
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♦principle  on  which  we  are  to  decide,  and  not  the  particular       Bowbr 
state  of  facts  which  apply   to  the  present  case ;    for  if  the        hill. 
obstruction  had  been  at  the  very  mouth  of  a  drain,  and  the       [  *555  ] 
accumulation  of  mud  had  commenced  several  miles   up,   and 
close  to  the  plaintiff's  close,  the  same  argument  would  have 
applied ;  in  which  case,  it  is  obvious  that  the  damage  to  the 
plaintiff,  by  such  an  intervening  obstruction,  might  have  been 
very  great.     Upon  this  ground,  therefore,  we  think   the  case 
must  go  down  to  another  jury,  unless  it  is  consented  that  he 
should  take  a  verdict  with  nominal  damages  only. 

But,  independently  of  this  narrower  ground  of  decision,  we  think 
the  erection  of  the  tunnel  is  in  the  nature  of,  and,  until  removed, 
is  to  be  considered  as,  a  permanent  obstruction  to  the  plaintiff's 
right,  and  therefore  an  injury  to  the  plaintiff,  even  though  he 
receive  no  immediate  damage  thereby.  The  right  of  the  plaintiff 
to  this  way  is  injured,  if  there  is  an  obstruction  in  its  nature 
l)ermanent.  If  acquiesced  in  for  twenty  years,  it  would  become 
evidence  of  a  renunciation  and  abandonment  of  the  right  of  way. 
That  is  the  ground  upon  which  a  reversioner  is  allowed  to  bring 
his  action  for  an  obstruction,  apparently  permanent,  to  lights 
and  other  easements  which  belong  to  the  premises :  Jessei^  v. 
Gifford{i).  The  plaintiff's  premises  would  sell  for  less  whilst 
the  tunnel  is  in  existence,  if  now  put  up  to  sale.  And,  indeed, 
there  seems  no  legal  gi'ound  upon  which  the  facts  relied  on  by 
the  defendants  can  constitute  an  answer  to  the  charge  upon  the 
record.  As  a  plea  of  denial  of  the  charge,  they  would  not 
support  it :  for  the  tunnel  was  erected  by  the  defendants,  and 
the  erection  is  such  as  effectually  to  prevent  barges  from  passing 
through  it,  whether  they  can  come  up  to  it  or  not.  Again,  if 
put  upon  the  record  as  a  plea  in  bar,  *they  would  amount  to  a  [  ♦556  ] 
confession  of  the  charge  without  being  an  avoidance ;  for  it  is 
no  excuse  to  the  defendants,  that  the  plaintiff  has  voluntarily 
suffered  an  accretion  of  the  mud,  which  he  might  remove  at  any 
time  when  he  thought  fit.  The  voluntary  suspension  by  the 
plaintiff  of  his  exercise  and  enjoyment  of  a  right,  can  form  no 
justification  to  the  defendants  for  preventing  him  from  the 
possibility  of  enjoying  it. 

(1)  4  «urr.  2141. 
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BowRB  Upon  the  more  general  ground,  therefore,  that  the  erection  of 

Hill.        the  bridge  and  tunnel  is  an  immediate  injury  to  the  plaintiff,  by 

putting  his  right  into  hazard,  and  by  preventing  the  actual 

enjoyment  of  it  whenever  he  thinks  fit  to  resume  it,  independently 

of  the  narrower  ground  on  which  we  first  relied,  we  think  this 

action  maintainable :  and  that  the  rule  for  a  new  trial  must  be 

made  absolute. 

Rule  absolute. 

[On  a  subsequent  trial  between  the  same  parties,  and, 
apparently,  in  respect  of  the  same  claim,  it  appeared  that  the 
former  user  of  the  way  in  question  was  referable  to  certain 
premises  called  the  **  King's  Head  Inn  "  and  Yard,  which  were 
not  in  the  occupation  of  the  plaintiff;  and  it  was  held  that  this 
was  evidence  of  a  grant  to  the  owner  of  the  **  King's  Head  Inn  " 
and  Yard,  and  not  of  any  right  in  the  plaintiff :  Bower  v.  Hilly 
2  Bing.  N.  C.  839.] 


1836.  WHITE  V.   PARKER  (1). 

April  24. 
1 (1  Bing.  N.  C.  573—584  ;  S.  C.  1  Scott,  542  ;  1  Hodges,  112 ;  4  L.  J.  (N.  S.) 

[  573  ]  C.  P.  178.) 

Devise  of  land  to  trustees,  in  trust  to  permit  testator's  wife  and 
daughters  to  receive  the  clear  rents  of  three  parts  to  their  sole  and 
separate  use,  and  the  testator's  son  the  clear  rent  of  the  fourth  part ;  the 
trustees  to  pay  all  outgoings,  to  repair,  and  to  let  the  premises :  Held, 
that  the  legal  estate,  as  to  all  the  four  ports,  vested  in  the  trustees. 

Uix)n  the  death  of  one  of  two  trustees,  the  survivor  was  to  appoint 
another  in  place  of  the  deceased,  and  to  convey  the  premises  to  him,  to 
hold  them  jointly  with  the  survivor.  One  of  the  trustees  being  dead,  the 
survivor,  by  a  deed  to  which  the  cestui  que  trusts  were  parties,  appointed 
P.  sole  trustee,  in  place  of  himself  and  the  deceased,  and  conveyed  the 
premises  to  P.,  to  hold  to  him  and  his  heirs,  and  not  jointly  with  the 
surviving  trust<»e:  Held,  that  the  whole  legal  estate  passed  by  that 
conveyance  to  P. 

In  covenant  by  the  assignee  of  a  lessee  for  years  against  the 

assignee  of  the  reversion,  on  a  covenant  to  take  trees  and  fixtures 

at  a  valuation  at  the  end  of  the  term,  the  defendant  pleaded  that 

[  ^574  ]       the  next  and  immediate  ^reversion  in  the  demised  premises  did 

not  vest  in  the  defendant. 

(1)  See  note  to  Doe  y.  IHggSy  11  R.  R.  533.— R.  G. 
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At  the  trial  before  Tindal,  Ch.  J.,  the  plamtifF,  after  proving  a       White 
lease  of  the  premises  to  the  person  who  assigned  to  himself,  by      Fabkeb. 
George  Adams  the  elder,  for  twenty-five  years  from  October, 
1807,  put  in  the  will  of  the  said  George  Adams,  who  died  in 
1809. 

By  that  will,  Adams  devised  all  his  land  in  the  parish  of  Acton 
(including  all  the  demised  premises),  and  all  other  his  real  estate 
whatsoever^  and  all  his  estate  and  interest  therein,  with  their 
appurtenances,  to  Joseph  Bingham  and  Thomas  Suter,  their 
heirs  and  assigns,  upon  trust,  as  to  one-fourth  part  of  all  his 
said  devised  real  estate,  to  pay  or  to  permit  and  suffer  his  wife 
Catherine  Adams  to  have  and  receive  the  clear  yearly  rents  and 
profits  thereof,  for  and  during  the  term  of  her  natural  life ;  with 
remainders  over  to  his  son  George  Adams,  and  his  daughters 
Elizabeth,  the  wife  of  William  Wright,  and  Mary  Adams,  and  to 
the  survivors  of  them,  in  fee.  And  as  to  one  other  fourth  part 
of  and  in  all  his  said  devised  real  estates,  upon  trust  to  pay  to 
or  permit  and  suffer  his  son  George  to  have  and  receive  the 
clear  yearly  rents,  issues,  and  profits  thereof,  for  and  during  the 
term  of  his  natural  life ;  and  from  and  after  his  decease,  in  trust 
as  to  the  same  fourth  part,  for  the  eldest  or  only  son  (as  the  case 
might  be),  of  his  son  George,  who  should  be  living  at  his  decease, 
his  heirs  and  assigns  :  and  if  his  son  George  should  not  leave  a 
son  surviving  him,  then  in  trust  for  such  person  or  persons  as  at 
the  decease  of  his  son  George  should  be  his  heir  or  heirs,  and 
his,  her,  or  their  heirs  and  assigns.  And  as  to  one  other  fourth  part 
of  and  in  all  his  said  devised  real  estates,  upon  trust  to  pay  to  or 
permit  and  suffer  his  daughter  Elizabeth  Wright,  wife  of  the  said 
William  Wright,  to  have  and  receive  the  clear  yearly  rents  and 
profits  thereof,  for  and  during  the  term  *of  her  natural  life,  with  [  '575  ] 
remainders  over  to  her  issue,  or  heirs.  And  as  to  the  remaining 
fourth  part  of  and  in  all  his  said  devised  real  estates,  upon  trust 
to  pay  to  or  permit  and  suffer  his  said  daughter  Mary  to  have 
and  receive  the  clear  yearly  rents,  issues,  and  profits  thereof,  for 
and  during  the  term  of  her  natural  life,  with  remainder  over  to 
her  issue  or  heirs  :  the  several  parts  and  shares  of  his  said  wife 
and  daughters,  in  the  rents  and  profits  of  the  said  devised  real 
estates  to  be  for  their  respective  sole  and  separate  uses  whilst 
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Whitb       under  coverture,  and  to  be  paid  into  their  own  hands  or  to  such 
Parker,      person  or  persons  as  they  respectively  should  from  time  to  time, 
by  writing  under  their  hands,  order  direct,  or  appoint,  and  not 
to  be  subject  to  the  control  of  any  husband.     He  directed  his 
trustees  and  the  survivor  of  them,  and  the  heirs  and  assigns  of 
such  survivor,  from  time  to  time,  in  their  own  judgment  and 
discretion,  to  let  and  set  his  said  devised  real  estates  for  such 
term  or  terms  of  years  not  exceeding  seven  years,  and  on  such 
conditions  as  they  should  think  fit,  always  reserving  the  best 
and  most  approved  yearly  rent  or  rents  which  under  all  circum- 
stances could  be  reasonably  had  or  gotten  for  the  same.     And 
further,   during  the   continuance    of    the    trust    thereinbefore 
declared  of  and  concerning  his  said  devised  real  estates,  out 
of  the  rents,  issues,  and  profits  thereof,  to  pay  and  discharge 
all  outgoings,  for  taxes  or  otherwise,  in  respect  to  the  premises, 
and  to  keep  the  premises  in  repair,  and  to  retain  payment  for 
their  expenses.    And  he  directed  that,  upon  the  decease  of  his 
said  trustees,  or  either  of  them,  or  of  any  other  trustee  to  be 
appointed   by  virtue  of  that  authority,  or  upon  his  or  their 
refusing  or   becoming  incapable  to   act   in  the   trust,   a  new 
trustee  or  trustees  should  be  appointed  in  his  or  their  place 
and    stead,   by   the    surviving  or  continuing    trustee,   or   the 
executors    or    administrators  of    the    surviving    trustee;    and 
[  *r)76  ]       thereupon  the  trust  *estate  and  premises  should  be  conveyed 
to   and   vested   in   the   surviving  or  continuing  and  the  new 
appointed  trustee  or  trustees  jointly:  and  in  case  there  should 
be  no  surviving  or  continuing  trustee  or  trustees,  then  in  such 
newly  appointed  trustee  or  trustees  and  their  heirs,  upon  the 
several  trusts  thereinbefore  declared,  of  and  concerning  the  same, 
or  such  of  them  as  should  be  then  subsisting  or  capable  of  taking 
effect ;  and  that  every  such  new  trustee  should  and  might  act 
therein  as  if  he  had  been  appointed  by  the  testator. 

Kingham  died  in  1818 ;  and,  in  November  in  the  same  year, 
Suter,  the  surviving  trustee,  by  an  indenture,  to  which  all  the 
cestui  que  trusts  were  parties,  appointed  the  defendant  to  be  sole 
trustee,  in  the  place  of  himself  and  of  the  deceased  trustee ;  and 
further  executed  a  conveyance  by  lease  and  release  for  the 
expressed  purpose  of  vesting  the  legal  estate  in  the  defendant. 
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George  Adams,  the  son,  was  of  full  age  at  the  date  of  the  will.       white 
At  the  time  of  commencing  this  action,  all  the  cestui  qui  trusts      taukkr. 
named  in  the  will  were  living,  and  the  property  had  not  been 
divided. 

A  verdict  having  been  found  for  the  plaintiiff  upon  the  issue 
affirming  the  next  reversion  to  be  in  the  defendant, 

Toddy,  Serjt.  moved  to  set  it  aside,  on  the  ground,  first,  that 
as  to  the  fourth  part  appertaining  to  George  Adams,  the  legal 
estate  was  in  him,  upon  the  true  construction  of  his  father's 
will ;  secondly,  that  at  all  events  it  was  not  in  the  defendant, 
the  surviving  trustee  Suter  not  having  conformed  to  the  power 
in  the  will  which  authorised  him  to  convey. 

For  the  first  point  he  relied  on  Doe  d.  Leicester  v.  Biggs  (i), 
where  it  was  held,  that  a  devise  to  one  in  *trust  to  permit  and  [  •^77  ] 
suffer  another  to  receive,  gives  the  legal  estate  to  the  cestui  que 
trust ;  and  though  he  admitted  that,  with  respect  to  the  three 
shares  allotted  to  the'  females  of  the  testator's  family,  the  legal 
estate  might  vest  in  the  trustees  in  order  to  secure  the  property 
to  the  separate  use  of  the  females,  Jones  v.  Lord  Say  and  Sele  (2), 
Ilarton  v,  Harton  (3), — there  was  nothing  to  prevent  George  Adams 
from  having  the  legal  estate  in  his  fourth  part,  pursuant  to  the 
decision  in  Doe  v.  Biggs :  he  might  hold  it  as  tenant  in  common 
with  the  trustees.  And  if  the  legal  estate  in  any  part  of  the 
premises  were  not  in  the  trustees,  the  issue,  which  went  to  the 
whole,  ought  to  be  found  for  the  defendant :  Hare  v.  Cater  (4). 

At  all  events,  according  to  the  power  in  the  will,  the  surviving 
trustee  could  only  convey  to  a  new  trustee,  to  hold  jointly  with 
himself:  for  it  was  evident,  that  the  devisor  intended  there 
should  never  be  fewer  than  two  trustees.  The  conveyance  to  the 
defendant,  therefore,  not  being  in  conformity  with  that  power, 
no  estate  passed  to  him. 

A  rule  niai  having  been  granted, 

Smirke  shewed  cause : 

With  respect  to  the  conveyance,  it  is  immaterial  to  enquire 

(1)  11  B.  R.  533  (2  Taunt.  109).    .  (3)  4  R.  R.  537  (7  T.  R.  653). 

(2)  2  Vin.  Abr.  262 ;  Eq.  Cas.  Abr.  (4)  C^owp.  7()6. 
383. 
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Whitk  whether  or  not  the  defendant  has  been  properly  appointed  a 
Pabkeb.  trustee,  for  the  legal  estate  is  in  him  at  all  events  by  the  deed 
of  lease  and  release.  In  Doe  d.  Read  v.  Godwin  (i),  the  City 
Lottery  Act,  46  Geo.  III.  c.  97,  vested  the  prizes  therein 
enumerated  in  five  trustees  by  name,  in  trust  for  the  purposes 
of  the  Act;  and  by  the  sixteenth  section  it  was  enacted,  that 
"  in  case  of  the  death  of  one  or  more  of  the  trustees  before  the 
drawing  of  the  lottery  and  the  conveyance  of  the  prizes  to  the 
[  'STS  ]  fortunate  holders  of  the  *tickets,  the  survivors  should,  and  they 
were  thereby  required,  to  fill  up  the  vacancy  or  vacancies  by  the 
election  of  some  other  persons  for  the  purposes  of  the  Act." 
Nevertheless,  it  was  held,  in  an  action  of  ejectment,  that  the 
conveyance  of  a  prize  to  the  lessor  of  the  plaintiff  by  four  only 
of  the  five  trustees  (one  having  died),  was  valid ;  although  it  was 
there  contended,  that  the  Act  made  it  imperative  to  fill  up  the 
vacancy  before  any  conveyance  was  made.  Doe  v.  Keir  (2)  also 
shews  that  the  legal  estate  passed,  at  all  events,  whether  the 
power  was  or  was  not  duly  executed.  Besides,  the  defendant  and 
George  Adams  being  both  parties  to  the  conveyance,  are  estopped 
to  say  that  no  interest  passed. 

Then,  upon  the  construction  of  the  will,  the  legal  estate  vested 
in  the  trustees,  as  well  in  respect  of  George  Adams's  share  as  of 
the  three  others.  For  the  trustees  are  required  to  discharge 
outgoings  for  taxes  and  otherwise  ;  to  let  and  to  keep  the  whole 
in  repair,  and  to  retain  for  their  expenses :  these  things  they 
could  not  do  unless  they  had  the  legal  estate.  In  Doe  v.  Bigtjs 
no  such  duties  were  assigned  to  the  trustees;  the  decision 
turned  entirely  on  the  words  by  which  the  estate,  whether  legal 
or  equitable,  was  created,  and  there  appear  to  have  been  no 
other  provisions  in  the  will  that  could  assist  the  Court  in 
ascertaining  the  intention  of  the  devisor.  Mansfield,  Ch.  J. 
said,  "This  case  might  be  argued  and  considered  for  ever 
without  advancing  it  at  all  in  law,  reason,  or  precedent.  But, 
as  it  happens,  in  this  will  the  last  words  are,  'permit  and  suffer,' 
which  give  the  cestui  que  trust  a  legal  estate ;  and  the  general 
rule  is,  that  if  there  be  a  repugnancy,  the  first  words  in  a  deed, 
and  ihe  last  words  in  a  will,  shall  prevail ;  and,  consequently, 
(1)  1  Dowl.  &  By.  259.  (2)  33  R.  R.  378  (4  Man.  &  Ry.  101). 
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for  want  of  a  better  reason,  we  are  forced  to  say  that  we  think       Whitb 
this  will    gives    the  *legal    estate    to    the    party  beneficially      pabkbb. 
interested."    {Smirke  was  here  stopped  by  the  Court.)  '  [  •579  ] 

Taddy  and  ErUy  in  support  of  the  rule : 

The  powers  to  let,  to  pay  outgoings,  and  to  repair,  were  neces- 
sary in  respect  of  those  portions  of  the  property  which  were 
devised  for  the  benefit  of  the  females.  But  there  is  nothing 
inconsistent  in  confining  the  legal  estate  of  the  trustees  to  three 
fourths,  and  allowing  it  to  vest  in  the  male  devisee  as  to  the 
other  fourth.  It  has  always  been  a  principle  in  construing  wills, 
to  give  the  beneficial  proprietor,  if  possible,  the  legal  estate; 
and,  though  the  testator  might  use  the  precaution  of  naming 
trustees  to  secure  the  property  of  his  daughters,  he  could  scarcely 
have  intended  to  preclude  his  son,  who  was  of  age  at  the  time  the 
will  was  made,  from  having  full  dominion  over  the  property  devised 
to  him. 

At  all  events,  the  conveyance  by  Suter  operates  under  the 
Statute  of  Uses,  and  therefore  must  be  governed  by  the  intention 
of  the  testator.  Now  it  was  clearly  his  intention  to  avoid  the 
incident  of  a  survivorship,  and  to  give  his  daughters  the  security 
of  two  joint  trustees.  In  Doe  v.  Godwin,  the  conveyance  did  not 
operate  under  the  Statute  of  Uses.  If  this  had  been  a  conveyance 
under  a  power  in  a  deed  to  convey  to  another  jointly  with  the 
existing  trustee,  it  had  been  clearly  void ;  and  Suter  had  no  power 
to  convey  except  according  to  the  testator's  directions.  It  is  true 
that  here  was  a  conveyance  by  lease  and  release,  but  as  that 
appears  by  its  recital  to  be  in  pursuance  of  the  power  contained 
in  the  will  and  for  the  purpose  of  giving  effect  to  the  appoint- 
ment of  the  new  trustee,  if  that  appointment  was  defective,  the 
•conveyance  also  must  be  inoperative. 

TiNDAL,  Ch.  J. : 

In  this  issue,  in  an  action  of  covenant,  the  question  arises, 
v^hether  the  immediate  and  *next  reversion  of  the  premises  did  or       [  *580  j 
•did  not  vest  in  the  defendant.    There  are  two  grounds  on  which  it 
is  contended  that  the  reversion  in  question  did  not  vest  in  him  : 
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WHtTB  First,  it  is  said,  that  under  the  will  of  George  Adams  the  interest 
Pabkxb.  devised  to  the  trustees  was  not  a  legal  interest,  but  was  executed, 
at  least  in  part,  in  one  of  the  cestui  que  trusts ;  secondly,  that 
even  if  this  be  not  so,  the  power  to  convey  conferred  on  the 
surviving  trustee  has  not  been  well  pursued ;  and  that,  therefore, 
no  legal  estate  has  passed  to  the  defendant. 

With  respect  to  the  first  point,  it  depends  upon  what  shall 
appear  to  be  the  intention  of  the  testator  expressed  upon  the 
will ;  and  we  cannot  give  full  effect  to  his  intention,  unless  we 
say,  the  use  is  executed  in  the  trustees.  It  is  contended  that 
if  the  legal  estate,  as  to  any  part  of  the  premises,  be  not  in  the 
trustees,  that  would  be  sufficient  to  warrant  a  verdict  for  the 
defendant ;  assuming  that  position  to  be  correct,  for  the  purpose 
of  argument,  and  confining  our  attention  to  the  portion  devised 
to  the  testator's  son  George,  the  words  are,  after  a  devise  of  the 
whole  to  the  trustees — **  upon  trust,  as  to  one  fourth  part  of  the 
same,  to  pay  to  or  permit  and  suffer  my  said  son  George  to  have 
and  receive  the  clear  yearly  rents,  issues,  and  profits  thereof,  for 
and  during  the  term  of  his  natural  life ;  and  from  and  after  his 
decease,  in  trust,  as  to  the  same  fourth  part  for  the  eldest  or  only 
son  (as  the  case  may  be),  of  my  said  son  George,  who  shall  be 
living  at  his  decease,  his  heirs  and  assigns ;  and  if  my  said  son 
George  shall  not  leave  a  son  surviving  him,  then  in  trust  for  such 
person  or  persons  as  at  the  decease  of  my  said  son  George  shall 
be  his  heir  or  heirs,  and  his,  her,  or  their  heirs  and  assigns." 

It  is  contended,  that  inasmuch  as  the  testator  uses  the  words, 
"shall  pay  to,  or  permit  and  suffer  my  said  son  to  have  and 
[  •681  ]  receive  the  rents,"  the  case  must  be  governed  *by  the  decision  in 
Doe  d.  Leicester  v.  Biggs,  where  upon  a  devise  in  trust  to  pay 
unto,  or  else  to  permit  and  suffer  the  testator's  niece  to  receive 
the  rents,  it  was  held,  that  the  legal  estate  was  executed  in  the 
niece. 

It  is  to  be  observed,  that  in  that  case  the  Court  says,  that 
if  there  be  a  repugnancy,  the  first  words  in  a  deed,  and  the  last  in 
a  will,  shall  prevail ;  and  that  "  for  want  of  a  better  reason  "  they 
were  forced  to  say,  that  that  will  gave  the  estate  to  the  party 
beneficially  interested.  Here  the  words  are  not  precisely  the 
same ;  but  "  to  permit  and  suffer  my  said  son  to  receive  the  clear 
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yearly  rents;"  the  trustees  were  themselves  to  pay  the  out-  White 
goings :  besides  which,  as  to  three  parts,  it  was  necessary  the  parker. 
trustees  should  take  the  legal  estate  for  the  protection  of  femes 
covert :  Jones  v.  Lord  Say  and  Sele ;  and  it  would  be  a  very 
anomalous  construction  of  the  will  to  say,  that  the  use  was 
executed  in  the  cestui  que  trust  as  to  one  fourth  part,  and  in 
the  trustees  as  to  the  other  three  fourths.  How  could  we 
reconcile  such  a  construction  with  the  power  given  to  the 
trustees  ''  to  demise  the  said  devised  estates,  reserving  the  best 
rent  that  can  be  had?"  If  George  were  in  possession  of  a 
fourth,  how  could  the  trustees  reserve  the  best  rent  for  the 
whole  of  the  devised  premises?  The  testator  goes  on:  ''And 
further,  during  the  continuance  of  the  trust  hereinbefore 
declared  of  and  concerning  my  said  devised  real  estate,  out 
of  the  rents,  issues,  and  profits  thereof  to  pay  and  discharge 
all  outgoings,  for  taxes  or  otherwise,  in  respect  of  the  premises, 
and  to  keep  the  premises  in  repair."  How  could  they  effect  this, 
if  a  fourth  part  were  in  the  possession  of  another  person  ? 

Looking  at  the  will,  it  is  impossible  to  carry  into  effect  the 
intention  of  the  testator,  without  saying,  that  the  trustees  took 
the  legal  estate  in  the  whole  of  the  premises. 

The  case,  therefore,  comes  within  the  rule  laid  down  in 
2  Wms.  Saund.  11  (note) :  "  So,  where  something  *is  to  be  [  '582  ] 
done  by  the  trustees  which  makes  it  necessary  for  them  to 
have  the  legal  estate,  such  as  payment  of  the  rents  and  profits 
to  another's  separate  use,  or  of  the  d^bts  of  the  testator,  or  to 
pay  rates  and  taxes,  and  keep  the  premises  in  repair,  or  the  like, 
the  legal  estate  is  vested  in  them,  and  the  grantee  or  devisee  has 
only  a  trust  estate." 

Now,  when  the  testator  directs  the  trustees  to  pay  all  outgoings, 
and  gives  his  son  George  the  fourth  part  of  the  clear  rents,  what 
is  that  but  giving  him  a  fourth  part  of  the  residue  of  the  rents, 
after  discharging  all  outgoings?  I  think,  therefore,  that  the 
trustees  took  the  legal  estate  in  the  whole. 

But  it  is  said,  that  the  reversion  does  not  vest  in  the  defendant, 
because  he  takes  by  a  conveyance  under  a  power,  and  the  power 
has  not  been  duly  pursued.  Perhaps,  upon  the  death  of  Bing- 
ham, another  trustee  should  have  been  appointed.    But  when  in 
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White  the  conveyance  to  Parker  it  is  recited,  that  Suter  had  refused  to 
Pabkeb.  act  further  in  the  trusts  of  the  will  of  G.  Adams,  deceased,  and 
with  the  privity  and  approbation  of  Catherine  Adams,  George 
Adams,  party  thereto,  &c.  he  had  agreed  to  appoint  the  said 
C.  B.  Parker,  party  thereto,  to  be  a  new  trustee,  in  the  place  and 
stead  of  Joseph  Bingham,  deceased ;  and  when  it  is  witnessed, 
that,  for  the  purpose  of  vesting  the  freehold  messuages,  lands, 
tenements,  and  hereditaments  devised  by  the  will  of  the  said 
George  Adams,  deceased,  in  the  said  C.  B.  Parker,  his  heirs  and 
assigns,  upon  the  trusts  therein  contained  concerning  the  same, 
the  said  Thomas  Suter,  by  and  with  the  privity,  consent,  and 
approbation  of  the  said  G.  Adams,  G.  Adams,  &c.  and  according 
to  the  estate  and  interest  of  him  the  said  T.  Quter  in  the  premises, 
under  and  by  virtue  of  the  said  recited  will  of  the  said  G.  Adams, 
deceased,  had  bargained,  sold,  and  released  the  premises  to  the 
[  *683  ]  said  C.  B.  Parker,  how  are  we  *to  say  in  a  court  of  law,  that 
because  Suter  neglected  his  duty  and  failed  to  appoint  another 
trustee,  no  interest  passed  to  Parker  by  the  deed  which  has  been 
executed  ?  Suter  cannot  say  nihil  operatur^  and  the  cestui  que 
trusts,  being  all  parties,  are  equally  estopped.  I  am  satisfied 
that  the  conveyance  was  valid  at  law,  and  vested  the  reversionary 
interest  in  Parker. 

Park,  J. : 

The  distinction  we  now  take  was  taken  by  Sir  James  Mansfield 
in  Doe  v.  Biggs ;  and  in  Shapland  v.  Smith  (i)  it  was  laid  down, 
that  if  trustees  have  duties  to  perform,  which  require  the 
possession  of  the  fee,  the  fee  is  vested  in  them.  In  Doe  v.  Biggs 
they  had  no  such  duties,  so  that  that  case  does  not  control  our 
present  decision.  Kenrick  v.  Beaticlerk  (2)  proceeded  on  the 
same  principle,  and  the  rule  was  there  referred  to  in  argument 
by  Serjt.  WiUiams, 

The  very  point  arises  on  the  will  now  before  us,  and  I  see  no 
reason  for  making  any  distinction  between  the  four  separate  parts 
of  the  property.  We  have  only  to  see  whether  the  final  words 
are  applicable  to  the  whole,  for  they  are  almost  the  same  as 

(1)  1  Br.  C.  C.  76.  (2)  6  E.  E.  746  (3  Bob.  &  P.  175). 
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those  used  by  Serjt.  Williams — "  to  pay  rates  and  taxes,  and       White 
keep  the  premises  in  repair,  or  the  like."  Pabkeb. 

Gaselee,  J. : 

This  case  differs  from  Doe  y.  Biggs  in  many  particulars.  First, 
the  trustees  are  to  apply  the  clear  yearly  rents  to  the  use  of 
the  several  cestui  que  trusts.  What  can  that  mean  but  the  clear 
residue  after  defraying  all  outgoings?  Secondly,  the  words 
relied  on  in  Doe  v.  Biggs  were  the  last  words  in  the  will ;  here 
they  are  followed  by  the  clause  which  requires  the  trustees  to 
pay  the  outgoings  out  of  the  whole  receipts,  and  to  keep  the 
estate  in  repair.  The  effect  of  leaving  the  legal  estate  as  to  a 
fourth  in  the  son  would  be  to  raise  a  squabble  every  *time  [  *584  ] 
repairs  were  to  be  done.  Besides  this,  Parker,  after  accepting 
a  conveyance  from  the  trustee,  is  precluded  from  saying  that 
he  had  no  title  to  convey.  Whether  or  not  a  court  of  equity 
would  order  another  trustee  to  be  appointed  we  need  not  say;  but, 
sitting  in  a  court  of  law,  we  are  bound  to  say  that  the  legal  estate 
was  in  the  defendant  at  the  time  of  the  action. 

BOSANQUET,  J. : 

The  question  is,  did  the  legal  estate  in  the  whole  vest  in  the 
trustees,  or  was  it,  as  to  a  fourth,  executed  in  George  Adams  ? 
The  terms  of  the  disposition  in  favour  of  George  Adams  resemble 
those  in  Doe  v.  Biggs.  The  terms  in  that  case  were,  a  trust  to 
permit  and  suffer  the  testator's  niece  to  receive  and  take  the 
rents,  issues,  and  profits  of  the  estate  devised  to  the  trustees : 
and  if  the  disposition  to  George  Adams  had  stopped  at  that 
point,  it  would  have  been  difficult  to  distinguish  the  cases.  But 
the  Chief  Justice  has  pointed  out  the  material  difference 
occasioned  by  the  use  of  the  word  ''clear"  in  the  present  devise: 
that  means,  the  clear  residue  after  the  deduction  of  all  out- 
goings. According  to  Sir  James  Mansfield,  in  Doe  v.  Biggs,  if 
there  be  an  ambiguity  the  last  words  must  prevail ;  and  in  that 
case  the  directions  to  permit  and  suffer  the  cestui  que  trust  to 
receive  the  rents  were  the  last  words  of  the  devise ;  and  those 
words,  unrestrained,  would  give  the  legal  estate  to  the  cestui 
que  trust.    In  the  present  will  those  words  are  followed  by  many 
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White  other  directions;  and  amongst  others  by  directions  to  the 
Parker,  trustees  to  defray  charges  and  make  repairs.  How  could  they 
do  that  unless  they  had  the  legal  estate?  It  seems  to  me, 
therefore,  that  they  have  in  respect  of  George  Adams's  share 
the  same  estate  which  it  is  admitted  they  have  in  respect  of 
the  shares  devised  to  the  females. 

Rule  discliarged. 


1835.  POOLE  V.  DICAS. 

May  4. 
— L-  (1  Bing.  N.  C.  649—655 ;  S.  C.  1  Scott,  600 ;  1  Hodges,  162  ;  4  L.  J.  (N.  S.) 

[  649  ]  C.  P.  196;  S.  C,  at  Nisi  Prius,  7  Car.  &  P.  79.) 

An  entry  of  the  dishonour  of  a  bill  of  exchange,  made  in  the  usual 
course  of  business,  at  the  time  of  the  dishonour,  in  the  book  of  a  notary, 
by  his  derk,  who  presented  the  bill,  may  be  given  in  eyidenoe  in  an  action 
on  the  bill,  upon  proof  of  the  death  of  the  derk  who  made  the  entry. 

In  an  action  on  a  bill  of  exchange  drawn  by  the  defendant, 
accepted  by  Wheeler,  and  indorsed  by  the  defendant  to  the 
plaintiif,  a  notary's  clerk  stated  at  the  trial,  that  when  the  bill 
became  due  on  Saturday,  the  8th  of  June,  1838,  it  was  left  by 
the  plaintiff  with  the  notary,  to  demand  payment.  A  copy 
of  the  bill  was  made  in  a  book  kept  by  the  notary  for  that 
purpose,  and  Manning,  one  of  his  clerks,  now  dead,  went  out 
I  ♦650  ]  about  seven  in  the  evening  to  demand  payment  of  the  *acceptor; 
in  a  short  time  Manning  returned,  and  in  the  margin  of  the 
book  containing  the  copy  of  the  bill,  wrote  by  the  side  of  the  copy 
of  the  bill,  "  no  effects."  This  entry  was  produced  at  the  trial, 
and  proved  to  be  in  Manning's  handwriting. 

Another  clerk  made  a  similar  entry,  from  Manning's  dictation, 
in  a  separate  book  which  contained  the  protest  for  non-payment. 
All  this  was  done  in  the  regular  course  of  the  notary's  business. 
On  the  Monday  following  a  letter  was  written  to  the  plaintiff,  in 
London,  apprising  him  of  the  dishonour  of  the  bill,  of  which  the 
defendant,  also  resident  in  London,  received  notice  on  Tuesday 
by  a  letter  put  into  the  post  on  Monday. 

It  was  objected  that  the  entry  made  by  Manning  ought  not  to 
have  been  received  in  evidence,  and  that  the  notice  ought  to  have 
been  given  to  the  defendant  on  the  Monday.    A  verdict  was  taken 
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for  the  plaintiff  with  leave  for  the  defendant  to  move  to  set  it       Poolb 
aside  and  enter  a  nonsuit  on  these  grounds.  Dioab. 

Humfrey  having  obtained  a  rule  liisi  accordingly, 

Bompas,  Serjt.  and  Hoggins^  who  shewed  cause,  relied  on 
Doe  d.  PatteshaU  v.  Turford(i),  where  all  the  cases  on  the  subject 
are  cited,  and  where  it  was  proved  to  be  the  usual  course  of 
practice  in  an  attorney's  office  for  the  clerks  to  serve  notices  to 
quit  on  tenants,  and  to  indorse  on  duplicates  of  such  notices  the 
fact  and  time  of  service ;  on  one  occasion,  the  attorney  himself 
prepared  a  notice  to  quit  to  serve  on  a  tenant,  took  it  out  with 
him  together  with  two  others  prepared  at  the  same  time,  and 
returned  to  his  office  in  the  evening,  having  indorsed  on  the 
duplicate  of  each  notice  a  memorandum  of  service  on  the  tenant; 
two  of  these  notices  were  *proved  to  have  been  delivered  by  him  [  *65i  ] 
on  that  occasion ; — and  it  was  held,  on  the  trial  of  an  ejectment, 
after  the  attorney's  death,  that  the  indorsement  so  made  by 
him  was  admissible  evidence  to  prove  the  service  of  the  third 
notice. 

Kelly  and  Humfrey,  contra,  contended  that  an  entry  such  as 
the  present ''  is  to  be  received  in  two  cases  only;  first,  where  it 
is  an  admission  against  the  interest  of  a  deceased  party  who 
makes  it;  and,  secondly,  where  it  is  one  of  a  chain  or  com- 
bination of  facts,  and  the  proof  of  one  raises  a  presumption 
that  another  has  taken  place : "  which  was  the  rule  acceded 
to  by  Pabke,  J.  in  Doe  v.  Turford.  Here  the  entry  of  the 
dishonour  of  the  bill  was  a  single  unconnected  fact,  the  proof 
of  which  did  not  raise  a  presumption  of  any  other  fact,  so 
that  the  entry  rather  resembled  that  which  was  made  by  a 
.sheriff's  officer  in  Chambers  v.  Bernasconi  (2),  where  the  Court 
of  Exchequer  intimated  an  opinion  that  a  written  memorandum 
of  an  arrest,  and  of  the  place  where  it  [occurred,  made  ^by  a 
sheriff's  officer  at  the  time  of  the  caption,  and  sent  by  him 
immediately  to  the  sheriff's  office,  and  there  filed  in  the  course 
of  business,  was  not,  after  the  death  of  the  officer,  evidence  of 

(1)  37  E.  E.  581  (3  B.  &  Ad.  890).  (2)  1  Tyr.  335. 
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Pools       the  place  of  arrest  in  an  action  between  a  bankrupt  and  Yub 
DioAa       assignees, 

(TiNDAL,  Gh.  J. :  What  was  decided  in  that  case  in  the  court 
of  error  was,  that  it  was  no  part  of  the  officer's  duty  to  indorse 
on  the  writ  the  place  of  arrest.  The  indorsement,  therefore, 
was  not  entitled  to  credit  as  an  entry  made  in  the  coarse  of 
business.) 

Here,  the  entry  was  not  the  best  evidence ;  for  the  person  who 
gave  the  answer  at  the  place  of  presentment  might  have  been 
called :  nor  was  it  clearly  proved  to  have  been  made  at  the  time 
of  the  transaction. 
[  662  ]  Then,  the  letter  announcing  the  dishonour  of  the  bill  ought 

to  have  been  put  in  the  post  in  time  to  reach  the  drawer  on  the 
day  the  bill  was  dishonoured.  In  Smith  v.  MvUett  (i),  where,  in 
an  action  by  the  fourth  against  the  first  indorsee  of  a  bill  of 
exchange,  all  the  parties  to  which  resided  in  London,  it  appeared 
that  the  plaintiff  received  notice  of  the  dishonour  of  the  bill 
from  his  indorsee  on  the  20th  of  the  month,  and  gave  notice  to 
his  immediate  indorser,  by  a  letter  put  into  the  twopenny  post* 
office  on  the  evening  of  the  2l8t,  but  so  late  that  it  was  not 
delivered  out  till  the  morning  of  the  22nd, — it  was  held,  that  by 
that  laches  the  plaintiff  discharged  all  the  prior  indorsers, 
although  in  the  course  of  the  22nd  notice  of  the  dishonour  was 
given  both  to  the  second  indorsee  and  to  the  defendant. 

TiNDAL,  Ch.  J. : 

Upon  inspection  of  the  bill,  we  are  satisfied  that  no  question 
can  arise  on  the  last  point ;  for  if  the  bill,  after  its  dishonour  on 
Saturday  evening,  were  returned  to  the  holder,  in  regular  course, 
on  Monday,  notice  could  scarcely  be  given  to  the  defendant  till 
Tuesday. 

As  to  the  first  point,  which  is  of  considerable  importance,  we 

think  the  evidence  in  question  was  admissible ;  and  we  think  it 

admissible  on  the  ground  that  it  was  an  entry  made  at  the  time 

of  the  transaction,  and  made  in  the  usual  course  and  routine 

(1)  11  E.  E.  694  (2  Camp.  208). 
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of  business  by  a  person  who  had  no  interest  to  misstate  what  Pools 
had  occurred.  If  there  were  any  doubt  whether  it  were  made  at  dioas. 
the  time  of  the  transaction,  the  case  ought  to  go  down  to  trial 
again :  but  according  to  my  impression  of  the  testimony  in  the 
cause,  the  entry  was  made  at  the  time :  had  any  ambiguity 
existed  on  that  head,  a  single  question  to  the  witness,  on  cross- 
examination,  would  have  cleared  it  up.  *I  give  my  opinion,  [  •663  ] 
therefore,  on  the  assumption  that  the  entry  was  made  at  the 
time.  And  this  does  not  carry  the  law  farther  than  the  principle 
established  in  Doe  d.  PatteshaU  v.  Turford.  There,  it  was  the 
usual  course  of  practice  in  an  attorney's  office  for  the  clerks  to 
serve  notices  to  quit  on  tenants,  and  to  indorse  on  duplicates  of 
such  notices  the  fact  and  time  of  service :  on  one  occasion,  the 
attorney  himself  prepared  a  notice  to  quit  to  serve  on  a  tenant, 
took  it  out  with  him  together  with  two  others  prepared  at  the 
same  time,  and  returned  to  his  office  in  the  evening,  having 
indorsed  on  the  duplicate  of  each  notice  a  memorandum  of 
service  on  the  tenant :  two  of  them  were  proved  to  have  been 
delivered  by  him  on  that  occasion :  and  it  was  held,  on  the  trial 
of  an  ejectment,  after  the  attorney's  death,  that  the  indorsement 
so  made  by  him  was  admissible  evidence  to  prove  the  service 
of  the  third  notice. 

In  the  present  case  it  was  the  duty  of  the  notary's  clerk  to 
present  bills  for  payment  on  the  evening  of  the  day  when  pay- 
ment was  demandable.  After  going  out  with  the  bill  for  the 
purpose  of  presentment,  he  returns  and  makes  an  entry  in  the 
margin  of  the  book  in  which  a  copy  of  the  bill  had  been  made 
upon  its  being  left  at  the  notary's  for  the  purpose  of  presentment. 
This  was  all  in  the  ordinary  course  of  business.  The  clerk  had 
no  interest  to  make  a  false  entry :  if  he  had  any  interest,  it  was 
rather  to  make  a  true  entry :  it  is  easier  to  state  what  is  true 
than  what  is  false ;  the  process  of  invention  implies  trouble,  in 
such  a  case  unnecessarily  incurred  ;  and  a  false  entry  would  be 
likely  to  bring  him  into  disgrace  with  his  employer.  Again,  the 
i>ook  in  which  the  entry  was  made,  was  open  to  all  the  clerks  in 
the  office,  so  that  an  entry  if  false  would  be  exposed  to  speedy 
discovery.  The  entry  being  thus  prima  facie  consistent  with 
truth,  there  are  many  accompanying  circumstances  which  tend 
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Poole  to  confirm  its  correctness;  and  *the  letter  addressed  to  the 
.DicAB.  holder  on  Monday  to  apprize  him  of  the  presentment  and  dis- 
[  *664  ]  honour  of  the  bill  is  a  link  in  the  chain  which  gives  consistency 
to  the  whole.  It  has  been  argued  that  the  decision  in  Doe  v. 
Turford,  can  only  be  supported  on  the  supposition  that  no  oUier 
evidence  could  have  been  given  but  that  which  was  received. 
But  that  is  carrying  the  case  farther  than  the  facts  warrant; 
for  there  might  have  been  persons  present  when  the  notice  was 
served.  In  the  present  case,  it  would  operate  as  a  great  hard- 
ship to  require  the  testimony  of  the  persons  who  might  have 
been  present.  The  clerk  who  presented  the  bill  could  scarcely, 
at  the  distance  of  two  years,  point  out  who  it  was  that  answered 
his  application  ;  and  if  it  were  necessary  to  call  all  the  persons 
who  resided  at  the  place  of  presentment,  the  expense  and 
inconvenience  would  be  enormous. 

The  rejection  of  the  evidence  which  has  been  received  would 
be  a  great  injury  to  the  commercial  classes,  by  casting  an 
unnecessary  difficulty  on  the  holders  of  bills  of  exchange. 

Park,  J. : 

I  am  of  the  same  opinion.  We  should  occasion  great  alarm  if 
we  were  to  reverse  all  the  decisions  which  have  been  referred  to 
on  this  point.  I  go  along  with  the  observations  of  Mr.  Justice 
James  Parke,  in  Doe  v.  Turfard,  where  he  puts  the  reception  of 
entries  made  in  the  usual  course  of  business,  on  the  ground  that 
the  party  made  the  entry  at  the  time.  The  book  here  has  all  the 
appearance  of  exactitude ;  and  the  whole  proceeding  was  but  one 
act.  The  clerk  goes  out ;  returns;  and  makes  the  entry  at  once : 
and  Parke,  J.  says — "It  is  to  be  observed,  that  in  the  case  of 
an  entry  falling  under  the  first  head  of  the  rule,  as  being  an 
admission  against  interest,  proof  of  the  handwriting  of  the  party 
and  his  death  are  enough  to  authorise  its  reception ;  at  whatever 
[  ^665  ]  time  it  was  made  it  is  admissible  :  but  in  the  other  case  *it  is 
essential  to  prove  that  it  was  made  at  the  time  it  purports  to  bear 
date;  it  must  be  a  contemporaneous  entry."  It  would  occasion 
an  enormous  expense  to  call  all  the  persons  who  might  have 
been  at  the  place  when  the  presentment  was  made.  The  decision 
in  Chambers  v.  Bemasconi  turned  on  the  circumstance  that  the 
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sheriff's  officer  was  going  beyond  the  sphere  of  his  duty  when        Pools 
he  made  an  entry  of  the  place  of  arrest,  and  that  such  an  entry        dioas, 
therefore  had  no  claim  to  be  received  as  evidence  of  that  fact.    If 
we  were  to  accede  to  the  argument  for  the  defendant,  we  should 
overrule  all  the  cases  on  the  subject  for  the  last  fifty  years. 

Gaselee,  J. : 

I  am  of  the  same  opinion.  If  only  the  entry  made  by  Manning 
had  been  produced,  it  would  have  been  more  trustworthy  evidence 
than  the  mere  recollection  of  persons  who  might  have  been 
present ;  but  the  entry  is  one  of  a  chain  of  circumstances  each 
confirmatory  of  the  other,  and  therefore  the  reception  of  the 
evidence  was  correct  according  to  the  principle  laid  down  in  Doe 

^      '        ♦  Rule  discharged, 

BosANQUET,  J.  was  absont,  in  his  capacity  of  Commissioner 
of  the  Great  Seal.  _ 

ALEXANDER  and  Another  v.  GARDNER  and  i836. 

Another  (1),  -— 

(1  Bing.  N.  C.  671—680;  S.  C.  1  Scott,  630 ;  1  Hodges,  147 ;  3  Dowl.  P.  C.  146;         f  ^^^  ^ 
4  L.  J.  (N.  S.)  C.  P.  223.) 

Plaintiffs  in  London,  sold  to  defendants  a  quantity  of  butter,  wbich 
they  expected  from  Sligo ;  the  quality  and  price  were  specified  in  the 
contract.  The  butter  was  to  be  shipped  for  London  in  October,  and  to 
be  paid  for  by  bill  at  two  months  from  the  date  of  landing.  The  butter 
was  not  shipped  till  November,  but  the  defendants  waived  the  objection, 
and  accepted  the  invoice  and  bill  of  lading.  The  butter  having  been 
lost  by  shipwreck :  Held,  that  plaintiffs  might  recover  the  price  from 
defendants  in  an  action  for  goods  bargained  and  sold. 

Assumpsit  for  goods  bargained  and  sold,  under  the  following 
circumstances : 

The  plaintiffs,  merchants  in  London,  and  agents  for  Irish 
houses  in  the  sale  of  butter,  being  in  expectation  of  a  cargo 
from  Murphy  of  Sligo,  entered,  by  means  of  their  broker,  into 
the  following  contract  with  the  defendants : 

"London,  October  11,  1833. 
''Sold  to   Messrs.    William   Gardner  &  Son  for  account  of 
Messrs.  Alexander  &  Co.,   200  firkins  Murphy  &  Co.'s   Sligo 
(1)  See  Sale  of  Goods  Act,  1893  (56  &  67  Vict.  c.  71),  s.  18,  Eule  6.— E.  0. 
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Albxandeb   butter,  at  lis.  6d.  per  cwt.   free  on  board  for  first  quality; 

Gabbkeb.     ^^m  B.nd  6«.   difference  for  inferiors.     Payment,   bill   at  two 

months  from  the  date  of  landing.    To  be  shipped  this  month* 

An  average  for  weights  and  tares  within  six  days  of  landing, 

if  required.'* 

On  the  11th  of  November  the  plaintiffs  received  from  Murphy 
the  invoice  and  bill  of  lading  of  these  butters,  and  also  the 
intelligence  that,  owing  to  there  having  been  no  ship  in  the 
port  of  Sligo  bound  for  London,  the  butter  had  not  been  shipped 
till  the  6th  of  November. 

This  circumstance  was  immediately  communicated  to  the 
defendants,  who  at  first  refused  to  abide  by  the  contract,  on 
the  ground  that  the  butters  were  to  have  been  shipped  in 
October.  In  a  little  time,  however,  they  abandoned  their 
objection,  and  consented  to  retain  the  invoice  and  bill 
of  lading  which  had  been  delivered  to  them  on  the  12th  of 
November, 
f  •672  ]  The  invoice,  which  described  the  butters  in  detail  as  *to 

weight,  number  of  casks,  &c.,  was  addressed  to  the  plaintifiis; 
but  upon  handing  it  over,  their  name  had  been  struck  out,  and 
the  name  of  the  defendants  substituted,  as  is  usual  in  the  trade. 

The  bill  of  lading  described  the  casks  by  their  marks  and 
several  quantities,  and  directed  them  to  be  delivered  to  the 
plaintiffs. 

In  December,  1833,  the  greatest  part  of  the  butters  was  lost 
by  shipwreck  on  the  coast  of  Galway,  and  a  small  part  of  them 
arrived  in  a  damaged  state :  whereupon  the  defendants,  not 
having  effected  any  insurance,  refused  to  pay. 

At  the  trial  before  Tindal,  Gh.  J.,  it  was  contended  on  their 
part  that,  under  the  circumstances  above  stated,  the  action  for 
goods  bargained  and  sold  did  not  lie ;  and  that  the  plaintiffs, 
in  order  to  recover,  should  have  declared  specially  on  the 
contract  of  the  11th  of  October,  alleging  and  proving  that  the 
goods  had  been  shipped  in  October,  and  duly  landed;  since, 
according  to  the  contract,  payment  was  not  to  be  made  till 
two  months  after  landing. 

The  jury  found  that  the  condition  for  shipping  in  October 
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had  been  waived  by  the  defendants,  and  returned  a  verdict  for   Alexander 
414Z.,  the  contract  price  of  the  butters.  Gaboneb, 

Talfourd,  Serjt.,  pursuant  to  leave  reserved  at  the  trial, 
obtained  a  rule  nisi  for  setting  aside  this  verdict  and  entering 
a  nonsuit  on  the  ground  above  stated.  He  relied  mainly  on 
Simmons  v.  Swift  (i),  where  the  owner  of  a  stack  of  bark  entered 
into  a  contract  to  sell  it  at  a  certain  price  per  ton,  and  the 
purchaser  agreed  to  take  and  pay  for  it  on  a  day  specified,  and 
a  part  was  afterwards  weighed  and  delivered  to  him:  it  was 
held,  that  the  property  in  the  residue  did  not  vest  in  the 
purchaser  *until  it  had  been  weighed,  that  being  necessary  in  [  ^678  ] 
order  to  ascertain  the  amount  to  be  paid:  and  that,  even  if 
it  had  vested,  the  seller  could  not,  before  that  act  had  been 
done,  maintain  an  action  for  goods  sold  and  delivered.  From 
that  case  it  followed  that  an  action  for  goods  bargained  and 
sold  will  not  lie,  unless  the  property  in  the  goods  passes  to 
the  purchaser  at  the  time  of  the  bargain.  But  so  far  was  the 
property  here  from  passing  to  the  defendants  at  the  time  of 
the  bargain,  that  at  that  time  the  goods  were  not  in  the 
plaintiffs'  hands,  or,  for  aught  that  appeared,  in  existence. 
And  the  principle  established  by  Goss  v.  Lord  Nugent  (2),  that 
when  the  time  for  delivery  is  fixed  by  a  written  contract,  it 
cannot  be  extended  by  oral  agreement,  afforded  a  strong  argu- 
ment to  shew  that  the  plaintiffs  should  have  set  out  in  their 
declaration  the  special  circumstances  of  their  demand, 

Bompasy  Serjt.  and  Martin  shewed  cause : 

The  action  for  goods  bargained  and  sold  will  lie;  for  the 
property  in  the  butters  passed  to  the  defendants  by  the  contract. 
It  was  not  necessary  to  that  end,  that  they  should  have  been 
in  the  actual  possession  of  the  plaintiffs*  The  invoice  and  bill 
of  lading  were  symbols  of  possession,  and  by  the  transfer  of 
those  symbols  the  property  passed  to  the  defendants :  Lickbarrow 
V.  Mason  {fi)y  HaiUe  v.  Smith  (4),  Cuming  v.  Brown  (5),  Barrow 

(1)  29  E.  R.  438  (5  B.  &  C.  867).     (4)  1  Bos.  &  P.  663. 

(2)  39  B.  B.  392  (6  B.  &  Ad.  68).     (6)  9  B.  B.  603  (9  East,  606). 

(3)  1  B.  B.  426  (2  T.  B.  63). 
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Albxakdbb  v.  Coles  (i).  The  plaintiffs  had  no  longer  an  insurable  interest: 
Gabdkxb.  Hibbert  v.  Carter  (2).  In  Simmons  v.  Sxcift  the  bargain  was 
held  incomplete,  because  something  remained  to  be  done  on 
the  part  of  the  vendor,  namely,  the  weighing  a  part  of  the 
bark ;  but  here,  at  the  time  of  the  contract  the  quantity,  quality, 
[  •674  ]  weight,  and  price  of  the  butters,  were  all  ascertained  by  ♦the 
contract  itself.  Rohde  v.  Thtcaitesivi),  Atkinson  v.  Bell  (4) ^  and 
Elliott  V.  Pyb7is{5),  are  strong  authorities  for  the  plaintiffs. 
The  condition  for  shipping  in  October  was  expressly  waived  by 
the  defendants ;  there  was  no  agreement  for  extending  the  time ; 
and  therefore,  Goss  v.  Lord  Nugent  has  no  application.  Even 
if  the  contract  here  were  conditional,  the  condition  having  been 
waived,  it  was  not  necessary  to  declare  specially.  2  Wms. 
Saund.  269  b,  note.  As  to  the  objection  that  the  goods  were 
to  be  paid  for  in  two  months  after  landing,  that  was  a  stipulation 
ascertaining  only  the  time  of  payment,  and  not  rendering  the 
landing  a  condition  precedent.  In  Fragano  v.  Long  (6),  where 
the  vendee,  resident  at  Naples,  sent  an  order  to  the  vendors  at 
Birmingham,  ''  to  despatch  to  him  certain  goods,  on  insurance 
being  effected;  terms,  three  months'  credit  from  the  time  of 
arrival ; "  the  vendors  (having  marked  the  package  with  the 
vendee's  initials),  despatched  the  goods  by  the  canal  to 
Liverpool,  and  effected  an  insurance  declaring  the  interest  to 
be  in  the  vendee.  At  Liverpool  the  goods  were  delivered  by 
the  agent  of  the  vendors  to  the  owner  of  a  vessel  bound  to 
Naples,  through  whose  negligence  they  were  damaged:  it  was 
held,  that  the  property  of  the  goods  vested  in  the  vendee  as 
soon  as  they  were  despatched  from  Birmingham;  that  the 
terms  of  the  order  did  not  make  the  arrival  of  the  goods  at 
Naples  a  condition  precedent  to  his  liability  to  pay  for  them; 
and  that  he  might  therefore  maintain  an  action  for  the  injury 
done  to  the  goods  through  the  negligence  of  the  ship  owner. 

Talfourd  and  Kelly  in  support  of  the  rule : 
Looking  to  this  transaction,  it  was  not  a  contract  for  the 

(1)  13  R.  R.  763  (3  Camp.  92).  (4)  32  R.  R.  382  (8  B.  &  C.  277). 

(2)  1  R.  R.  388(1  T.  R.  745).  (5)  38  R.  R.  532  (10  Ring.  512). 

(3)  30  R.  R.  363  (6  B.  &  C.  388).  (6)  28  R.  R.  226  (4  B.  &  C.  219). 
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bargain  and  sale  of  goods  at  the  time  of  the  contract,  *and   Albz^ndbe 
did  not  become  so  by  any  subsequent  circumstances.     For,  gabd'nbb. 

First,  the  plaintiflfs  did  not  make  out  their  case  by  shewing       t  *675  ] 
simply,  the  indorsement  of  the  bill  of  lading :  they  were  obliged 
to  connect  it  with,  and  to  produce  the  special  contract : 

Secondly,  the  goods  were  not  in  their  possession  even  when 
the  bill  of  lading  was  transferred :  and. 

Lastly,  the  landing  of  the  goods  was  a  condition  precedent 
to  their  being  paid  for ;  and  as  the  contract  was  in  writing,  the 
condition  for  shipping  in  October  could  not  be  waived  orally. 

In  none  of  the  cases  cited  were  there  any  special  provisions 
in  the  contract,  with  reference  to  which  the  rights  of  the  parties 
were  to  be  decided ;  and  in  all  of  them  the  goods  sold  were  in 
the  possession  of  the  vendors :  but  here  the  plaintiffs,  not  being 
in  possession  of  the  goods,  were  not  in  a  situation  to  carry  the 
contract  absolutely  into  effect. 

If  Fragano  v.  Long  had  been  an  action  for  goods  bargained 
and  sold,  it  would  have  afforded  an  answer  to  the  objection 
made  in  this  case,  that  the  landing  of  the  goods  was  a  condition 
precedent  to  the  property  vesting  in  the  defendants :  but  it  was 
an  action  by  the  purchaser  of  goods  against  a  ship  owner  for 
negligence  in  conveying  them;  and  the  purchaser  having 
actually  insured  the  goods,  was  the  party  at  whose  risk  they 
were  carried.  Here  the  defendants  had  not  insured,  and  for 
the  reasons  before  urged,  were  not  the  responsible  proprietors. 

TiNDAL,  Ch.  J.: 

The  question  in  this  cause  is,  whether  an  action  for  goods 
bargained  and  sold  is  maintainable  against  the  defendants. 
They  contend,  that  such  an  action  does  not  lie  against  them ; 
but,  that  under  the  circumstances  of  the  case,  the  plaintiffs 
should  have  declared  specially. 

The  original  contract  was  made  on  the  11th  of  *October,  1833,  [  •676  ] 
in  which  contract  it  is  stated,  that  the  plaintiffs  sold  to  the 
defendants  200  firkins  of  Sligo  butter,  free  on  board,  at  lis.  6d. 
per  cwt. :  that  the  goods  were  to  be  shipped  in  the  course  of 
that  month,  and  that  payment  was  to  be  by  a  bill  of  exchange, 
payable  two  months  after  the  landing  of  the  goods. 
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Alexaudsb  Upon  this  contract  three  objections  have  been  raised  to  the 
Gabdker.     action  for  goods  bargained  and  sold. 

First,  that  the  butters  were  not  in  the  possession  of  the 
plaintiffs  at  the  time  of  the  contract. 

Secondly,  that  they  were  not  shipped  in  October  as  the 
contract  required;  and, 

Thirdly,  that  as  the  payment  was  to  be  at  two  months  after 
the  landing  of  the  goods,  and  as  the  goods  were  never  landed, 
such  payment  could  not  be  required. 

Notwithstanding  these  objections,  I  think  the  contract  was 
to  pay  for  goods  bargained  and  sold,  and  that  the  declaration 
to  that  effect  is  in  the  proper  form.  And  I  agree  that  the 
plaintiffs  must  shew  that  the  property  in  the  goods  passed  to 
the  defendants  by  the  contract;  for,  unless  it  did,  the  goods 
were  not  bargained  and  sold  to  them. 

But  as  to  the  first  objection,  if  the  goods  were  ascertained 
and  accepted  before  the  action  was  brought,  it  is  no  objection 
that  they  were  not  in  the  possession  of  the  plaintiffs  at  the 
time  of  the  contract.  In  Rohde  v.  Thwaitesii),  the  vendor 
having  in  his  warehouse  a  quantity  of  sugar  in  bulk,  agreed 
to  sell  twenty  hogsheads:  four  hogsheads  were  delivered;  the 
vendor  filled  up,  and  appropriated  to  the  vendee  sixteen  other 
hogsheads;  informed  him  that  they  were  ready,  and  desired 
him  to  take  them  away;  the  vendee  said  he  would  take  them 
as  soon  as  he  could:  and  it  was  held,  that  the  appropriation 
having  been  made  by  the  vendor  and  assented  to  by  the  vendee, 
[  ^677  ]  the  sixteen  hogsheads  thereby  ^passed  to  the  latter ;  and  that 
their  value  might  be  recovered  by  the  vendor  under  a  count 
for  goods  bargained  and  sold. 

Here,  it  is  impossible  to  say  the  goods  were  not  ascertained 
and  accepted  before  the  action  was  brought;  for  the  quantity, 
quality,  and  price,  were  all  specified  in  the  invoice;  and  the 
bill  of  lading  was  regularly  indorsed  to  and  accepted  by  the 
defendants. 

But  then  it  is  said,  that  the  shipping  of  the  goods  in  October 
was  a  condition  precedent  to  any  claim  on  the  defendants.  If 
the  defendants  had  in  the  first  instance  repudiated  the  bargain 
(1)  30  B,  E.  363  (6  B.  &  0.  388). 
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on  that  ground,  it  is  true  no  a,etion  would  have  lain  against    alezandeb 
them.     But  it  is  found  by  the  jury    that   they  waived  the     gabdneb. 
objection;  and  this  being  only  a  parol  contract,  if  the  party 
waives  the  condition  he  is  in  the  same  situation  as  if  it  had 
never  existed. 

The  third  objection  to  the  plaintiffs'  recovery  is,  that  the 
butters  were  to  be  paid  for  by  a  bill  at  two  months  after  landing. 
But  the  object  of  that  stipulation  was,  merely  to  fix  the  time 
of  payment,  and  not  to  make  the  landing  a  condition  pre- 
cedent. For  that  point  it  is  enough  to  refer  to  the  decision 
in  Fraffano  v.  Lomj. 

The  present  case,  therefore,  is  brought  within  the  result  of 
all  the  decisions,  as  stated  by  Serjt.  Williams^  in  the  note 
2  Wms.  Saund.  269  b. 

Here,  the  action  was  not  brought  till  long  after  the  two 
months  which  would  have  succeeded  the  landing  of  the  goods, 
if  they  had  arrived  in  the  ordinary  course.  The  plaintiffs, 
therefore,  being  in  the  situation  of  one  who  has  parted  with 
his  goods,  and  the  defendants  of  one  who  has  received  them 
upon  an  engagement  to  pay,  the  action  will  lie,  and  this  rule 
must  be  discharged. 

Park,  J. : 

I  entirely  concur.  The  condition  for  shipping  the  goods  in 
October  having  been  waived,  the  question  is,  whether  an  action 
lies  for  goods  bargained  *and  sold ;  and  that  turns  on  the  [  *678  ] 
question,  whether  or  not  there  has  been  an  acceptance  of  the 
goods  by  the  defendants.  I  think  there  has,  and  that  an  action 
might  have  been  maintained  even  for  goods  sold  and  delivered ; 
but  it  is  sufficient  to  say,  that  the  right  to  sue  for  goods 
bargained  and  sold  is  complete.  The  defendants'  argument 
turns  on  the  principle,  that  goods  sold  remain  at  the  risk  of 
the  vendor,  till  every  thing  is  done  to  complete  the  contract: 
Hinde  v.  Whitehotise  (i) ;  or  till  a  specific  appropriation  has 
taken  place.  But  that  having  been  effected  here  by  the  transfer 
of  the  bill  of  lading,  the  case  falls  within  the  principle  of  Rohdc 
V.  Thwaites,  and  Fragano  v.  Long.  We  have  been  pressed  with 
(1)  8  E.  B.  676  (7  East,  558). 
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albxahdeb    the  authority  of  Simmons  v.   Swift.    There,   the  owner  of  a 
Gabdkbb.     stack  of  bark  entered  into  a  contract  to  sell  it  at  a  certain 
price  per  ton,  and  the  purchaser  agreed  to  take  and  pay  for 
it  on  a  day  specified;  and  a  part  was  afterwards  weighed  and 
delivered  to  him:   it  was  held  that  the  residue  did  not  vest 
in  the  purchaser  until  it  had  been  weighed,  that  being  necessary 
in  order  to  ascertain  the  amount  to  be  paid;  and  that,   even 
if  it  had  been  vested,  the  seller  could  not,  before  that  act  had 
been  done,  maintain  an  action  for  goods  sold  and  delivered. 
In  that  I  entirely   concur.     But  see  what  the  case   was   in 
Rohde  V.  Thwaites.     There  the  vendor  having  in  his  warehouse 
a  quantity  of  sugar  in  bulk,  agreed  to  sell  twenty  hogsheads: 
four  hogsheads  were  delivered  to  the  vendee;  the  vendor  filled 
up  and  appropriated  to   the   vendee   sixteen  other  hogsheads, 
informed   him  that  they  were  ready,  and  desired  him  to  take 
them  away.     The  vendee  said  he  would  take  them  as  soon  as 
he  could.     It   was  held,   that  the   appropriation   having  been 
made  and  assented  to,  the  property  in  the  sixteen  hogsheads 
[  ♦679  ]      passed  to  the  vendee,  and  that  *their  value  might  be  recovered 
by  the  vendor  under   a   count  for  goods   bargained  and  sold. 
And  the  argument  that  the  arrival  and  landing  of  the  goods 
was  to  be  a  condition  precedent  to  payment,  is  answered  by 
Fragano  v.  Long.     There  the  vendee,  resident  at  Naples,  sent 
an   order   to  the  vendors,  hardwaremen  at  Birmingham,   "  to 
despatch   to   him   certain  goods,  on  insurance  being  effected; 
terms,  three  months'  credit  from  the  time  of  arrival."     The 
vendors  despatched  the  goods  by  the  canal  to  Liverpool,  and 
effected   an    insurance,    declaring   the   interest   to    be   in    the 
vendee:    at  Liverpool   the  goods  were  delivered  by  the  agent 
of  the  vendors  to  the  owner  of  a  vessel  bound  to   Naples, 
through  whose   negligence   they  were  much  damaged:   it  was 
held,  that  the  property  in  the   goods  vested   in   the  vendee 
as   soon   as  they  were    despatched    from    Birmingham;    that 
the    terms   of    the   order   did    not   make  the   arrival    of    the 
goods  at  Naples  a   condition   precedent  to  a  liability  to  pay 
for  them ;  and  that  the  vendee  might  therefore  maintain  an 
action  for  the  injury  done  to  the  goods  through  the  negligence 
of  the  ship  owner. 
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That  case,   therefore,   and  the  case  of  Rohde  v.    Thwaites    alexakdkb 

v, 

entirely  warrant  our  present  decision.  Gaedneb. 

Gaselee,  J. : 

The  Chief  Justice  and  my  brother  Park  having  gone  so  fully 
into  the  case,  I  shall  only  observe  that  here  the  invoice  specifies 
the  weight  and  price  of  all  the  goods. 

Bosanquet,  J. : 

I  think  that  this  was  a  contract  executed,  and  that  therefore 
the  plaintiff  has  properly  declared  for  goods  bargained  and  sold. 
It  is  not  necessary  for  the  support  of  such  an  action  that  the 
goods  should  be  actually  in  the  possession  of  the  vendor.  Here 
he  was  entitled  to  the  possession,  and  has  done  all  that  was 
required  on  his  part  to  render  the  transfer  *eflfectual.  It  is  said  [  ♦680  ] 
he  should  have  declared  specially,  shewing  the  performance  of 
the  condition  precedent  as  to  the  time  of  shipping,  or  a  waiver 
of  it  in  writing.  If  the  contract  containing  the  condition  had 
been  by  deed,  that  doctrine  might  have  applied,  but  this  was  a 
parol  contract,  and  the  condition  might  be  waived  without  a 
writing.  A  contract  must  be  declared  on  according  to  its  legal 
effect ;  and  the  effect  of  all  the  circumstances  here  is,  to  render 
it  a  contract  without  a  condition.  The  objection  that  the  arrival 
of  the  goods  was  a  condition  precedent  to  payment  is  answered 
by  the  case  of  Fragano  v.  Long,  where  it  was  decided  that  the 
property  in  the  goods  vested  in  the  vendee  as  soon  as  they  were 
despatched  from  Birmingham ;  that  the  terms  of  the  order  did 
not  make  the  arrival  of  the  goods  at  Naples  a  condition  pre- 
cedent to  the  vendee's  liability  to  pay  for  them ;  and  that  he 
might  therefore  maintain  an  action  for  the  injury  done  to  the 
goods  through  the  negligence  of  the  ship  owner.  Here,  the 
time  for  arrival  of  the  goods  having  long  since  elapsed,  the 
time  for  payment  must  also  be  arrived  if  there  was  to  be  any 
payment  at  all,  and  that  there  was  to  be  a  payment  is  decided 
by  Fragano  v.  Long. 

Rule  discharged. 


42- 
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1885.        GIBSON  AND  Another,  Assignees  of  David  Rankine, 

May  13.  '  ' 

—  A  Bankrupt,   v,   BELL  (1). 

^  ^^^  ■'  (1  Bing.  N.  C.  743—756;  S.  C.  1  Scott,  712;  1  Hodges,  136.) 

Held,  tliat  a  defendant  might  set  off  a  debt  due  to  him  from  a 
bankrupt  for  money  lent,  &c.  against  a  claim  by  the  bankrupt's 
assignees  on  defendant  for  not  accepting,  pursuant  to  agreement,  a  bill 
of  exchange  by  way  of  part  payment  for  goods  sold  and  delivered  by  the 
bankrupt  to  the  defendant. 

The  declaration  stated  that  David  Rankine,  before  he  became 
bankrupt,  and  before  the  making  of  the  promise  of  the  defendant 
therein-after  next  mentioned,  had  sold  to  the  defendant,  and  the 
defendant  had  then  purchased  of  the  said  D.  Bankine  divers,  to 
wit,  5  butts,  7  hogsheads  and  2  quarter  casks  of  wine,  and  166 
dozen  bottles  of  wine  of  great  value,  at  and  for  certain  prices 
or  sums  of  money,  amounting  in  the  whole  to  a  large  sum  of 
money,  to  wit,  535/.  10s. ;  that  the  defendant  had  in  part  pay- 
ment, and  on  account  thereof,  accepted  three  several  bills  of 
exchange,  respectively  bearing  date  the  31st  of  October,  1833, 
drawn  by  the  said  D.  Rankine  upon  the  defendant;  to  wit,  a 
certain  bill  of  exchange  for  the  payment  of  the  sum  of  165Z.  3^. 
six  months  after  the  date  thereof ;  a  certain  other  bill  of  exchange 
for  the  payment  of  the  sum  of  165Z.  3».  nine  months  after  the 
date  thereof ;  and  a  certain  other  bill  of  exchange  for  the 
payment  of  the  sum  of  165i.  4«.  twelve  months  after  the  date 
thereof :  that  it  was  agreed  by  and  between  the  defendant  and 
the  said  D.  Rankine,  that  the  defendant  should  deliver  to  the  said 
D.  Rankine  in  further  payment  and  on  account  of  the  said  sum 
of  535i.  10«.,  a  pipe  of  port  wine  valued  at  50i.  more  or  less, 
and  that  any  difference  there  might  then  be  between  the  sum  to 
which  the  said  three  several  bills  of  exchange  so  drawn  upon 
and  accepted  by  the  defendant,  and  the  price  of  the  said  pipe  of 
port  wine  so  to  be  delivered  by  him  to  the  said  D,  Rankine  as 
[  ^744  ]  aforesaid  should  amount,  and  the  said  sum  of  535i.  10«.  *so  to 
be  paid  by  the  defendant  to  the  said  D.  Rankine  for  the  said  first 
mentioned  wines  as  aforesaid,  should  become  and  be  the  subject 

(1)  Cited  and  followed,  under  the      8   Q.  B.  Div.  147,  51  L,  J.  Q.  R 
Bankruptcy  Act  of  1869  (32  &  33  Vict.       128.— R.  C. 
c.  71,  8.  39),  in  Feat  v.  Jmes  (1881) 
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of  future  arrangement  between  the  defendant  and  the  said  Gibsok 
D.  Bankine  :  of  all  which  premises  the  defendant  had  notice ;  bell. 
and  thereupon,  before  the  said  D.  Bankine  became  bankrupt, 
and  also  before  the  said  bill  of  exchange  therein-before  firstly 
mentioned  became  due  and  payable  according  to  the  tenor  and 
eflfect  thereof,  to  wit,  on  the  25th  of  November  in  the  year  afore- 
said, in  consideration  that  the  said  D.  Bankine,  at  the  request 
of  the  defendant,  would  cancel  and  destroy  the  said  last- 
mentioned  bill  of  exchange  for  165/.  4^.,  and  would  not  require 
the  defendant  to  deliver  the  said,  pipe  of  port  wine  according  to 
the  said  agreement  in  that  behalf,  the  defendant  promised  the 
said  D.  Bankine  before  he  became  bankrupt,  to  accept  divers,  to 
wit,  three  other  bills  of  exchange  to  be  respectively  drawn  by 
the  said  D.  Bankine  upon  the  defendant,  to  wit,  a  bill  of  exchange 
to  bear  date  the  15th  of  November  in  the  year  aforesaid,  for  the 
payment  of  the  sum  of  46Z.  three  months  after  the  date  thereof ; 
another  bill  of  exchange  to  bear  date  the  25th  of  November  in 
the  year  aforesaid,  for  the  payment  of  the  sum  of  50/.  three 
months  after  the  date  thereof ;  and  a  third  bill  of  exchange  for 
the  payment  of  the  sum  of  110/.  3«.,  to  be  drawn  at  such  time 
and  to  bear  such  date  as  to  allow  the  defendant  ten  months  for 
the  payment  of  the  said  sum  of  110/.  Qs,,  being  the  balance  then 
due  and  owing  from  the  defendant  to  the  said  D.  Bankine  upon 
the  account  aforesaid ;  and  to  deliver  the  said  last  mentioned 
three  bills  of  exchange  to  the  said  D.  Bankine  so  accepted  as 
aforesaid,  when  the  defendant  should  be  thereunto  afterwards 
requested.  The  plaintiffs  then  averred  that  the  said  D.  Bankine, 
confiding  in  the  said  promise  of  the  defendant,  did  afterwards, 
and  before  he  became  bankrupt,  *and  also  before  the  said  bill  of  [  •745  ] 
exchange  thereinbefore  firstly  mentioned  became  due  and  payable 
according  to  the  tenor  and  effect  thereof,  to  wit,  on,  &c.,  cancel 
and  destroy  the  last  mentioned  bill  of  exchange  for  1652.  4s. ;  of 
which  the  defendant  then  had  notice :  and  although  the  defen- 
dant, in  part  performance  of  his  said  promise,  did  afterwards  and 
before  the  said  D.  Bankine  became  bankrupt,  to  wit,  on,  &c., 
accept  the  said  several  bills  of  exchange  for  the  payment  of 
the  said  several  sums  of  45/.  and  50/.,  and  deliver  the  same 
BO  accepted  to  the  said  D.  Bankine;    and  although  the  said 
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Gibson  D.  Rankine  did  afterwards,  to  wit,  on,  &c.,  draw  upon  and  deliver 
Bbll.  to  the  defendant  a  certain  other  bill  of  exchange  at  such  time 
and  bearing  such  date  as  would  allow  the  defendant  ten  months 
for  the  payment  of  the  said  balance,  to  wit,  bearing  date  the  2nd 
of  January,  1834,  for  the  payment  of  the  said  sum  of  llOZ.  8«., 
eight  months  after  the  date  thereof,  and  did  then  request  the 
defendant  to  accept  the  said  last  mentioned  bill  of  exchange,  and 
to  deliver  the  same  so  accepted  to  him  the  said  D.  Bankine  ;  and 
although  the  plaintiffs,  as  assignees  as  aforesaid,  afterwards  and 
after  the  said  D.  Bankine  became  a  bankrupt,  to  wit,  on  the  Slst 
of  January  in  the  year  aforesaid,  and  afterwards,  did  also  request 
the  defendant  to  accept  the  said  last  mentioned  bill  of  exchange, 
and  to  deliver  the  same  so  accepted  to  them  the  plaintiffs  as 
assignees  as  aforesaid  ;  and  although  the  said  D.  Bankine 
before  he  became  bankrupt,  and  the  plaintiffs,  as  assignees  as 
aforesaid,  since  the  said  D.  Bankine  became  bankrupt,  had  not 
nor  had  any  or  either  of  them  at  any  time  required  the  defen- 
dant to  deliver  the  said  pipe  of  port  wine  to  the  said  D.  Bankine, 
or  to  the  plaintiffs  as  assignees  as  aforesaid,  or  to  any  or  either 
of  them  ;  yet  the  defendant,  not  regarding  his  said  promise, 
but  contriving  and  wrongfully  intending  to  deceive  and  defraud 
the  said  D.  Bankine  before  he  became  bankrupt,  and  the 
[  ♦746  ]  plaintiffs  as  assignees  *as  aforesaid,  since  the  bankruptcy  of 
the  said  D.  Bankine  in  that  behalf,  did  not  nor  would  when 
he  was  so  requested  as  aforesaid,  or  at  any  time  before  or 
afterwards  accept  the  said  last  mentioned  bill  of  exchange,  or 
deliver  the  same  so  accepted  to  the  said  D.  Bankine  before 
he  became  bankrupt,  or  to  the  plaintiffs,  as  assignees  as 
aforesaid,  or  either  of  them,  since  the  bankruptcy  of  the  said 
D.  Bankine. 

There  was  also  a  count  for  goods  sold  and  delivered ;  for 
money  lent ;  for  money  paid  to  the  use  of  defendant ;  for  money 
had  and  received  ;  and  for  money  found  to  be  due  on  an  account 
stated. 

The  defendant  pleaded,  first,  that  he  did  not  promise  in 
manner  and  form  as  the  plaintiffs  had  above  complained  against 
him,  &c. ;  and  for  a  further  plea  as  to  the  first  count  of  the 
declaration,  that  before  and  at  the  time  of  the  date  and  issuing 
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forth  of  the  fiat  in  bankruptcy  under  and  by  virtue  of  which  Gibsov 
the  said  David  Bankine  was  found  and  adjudged  to  be  such  bklu 
bankrupt  as  aforesaid,  to  wit,  on  the  18th  of  January,  1884,  the 
said  David  was  indebted  to  the  defendant  in  800Z.  for  money  by 
the  defendant  before  then  lent  and  advanced  to  and  paid,  laid 
out,  and  expended  for  the  said  David  at  his  request,  and  for 
money  by  the  said  David  before  then  had  and  received  to  and 
for  the  use  of  the  defendant ;  that  the  said  sum  of  money  still 
remained  unpaid  and  unsatisfied  to  the  defendant ;  and  that  the 
defendant  had  not,  when  he  gave  credit  to  the  said  David  in 
respect  of  the  said  sum  of  money  or  any  part  thereof,  notice  of 
any  act  of  bankruptcy  by  the  said  David  committed  ;  which  said 
sum  of  money  so  due,  unpaid,  and  unsatisfied  to  the  defendant 
as  aforesaid,  exceeded  any  demand  of  the  said  David  before  his 
said  bankruptcy,  and  of  the  plaintiffs  as  assignees  as  aforesaid, 
since  the  said  bankruptcy  in  respect  of  the  matters  in  the  first 
count  alleged  ;  of  all  which  premises  the  plaintiffs  *had  notice  [  *747  ] 
before  and  at  the  time  of  the  commencement  of  this  action ;  and 
out  of  and  against  which  said  sum  so  due,  unpaid,  and  unsatis- 
fied to  the  defendant  as  aforesaid,  the  defendant  was  ready  and 
willing,  and  thereby  offered  to  allow  and  set  off  the  full  amount 
of  such  demand ;  and  that,  the  defendant  was  ready  to  verify, 
&c.  And  for  a  further  plea  to  the  said  declaration,  except  so 
far  as  related  to  the  said  first  count,  the  defendant  said  that 
before  and  at  the  time  of  the  date  and  issuing  forth  of  the  fiat  in 
bankruptcy  under  and  by  virtue  of  which  the  said  David  Bankine 
was  found  and  adjudged  to  be  such  bankrupt  as  aforesaid,  to  wit, 
on,  &c.,  the  said  David  was  indebted  to  the  defendant  in  8002. 
for  money  by  the  defendant  before  then  lent  and  advanced  to 
and  paid,  laid  out,  and  expended  for  the  said  David  at  his 
request,  and  for  money  by  the  said  David  before  then  had  and 
received  for  the  use  of  the  defendant;  that  the  said  sum  of 
money  still  remained  wholly  unpaid  and  unsatisfied  to  the 
defendant;  and  that  the  defendant  had  not  when  he  gave 
credit  to  the  said  David  in  respect  of  the  said  sum  of  money, 
or  any  part  thereof,  notice  of  any  act  of  bankruptcy  by  the  said 
David  committed;  which  said  sum  of  money  so  due,  unpaid, 
and  unsatisfied  to  the  defendant  as  in  this   plea   aforesaid. 
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GiBcioN  exceeded  the  amount  of  the  monies  wherein  the  defendant 
Bell.  ^^^  indebted  to  the  said  David  as  in  the  declaration  in  that 
behalf  mentioned,  or  any  demand  of  the  said  David  before  his 
bankruptcy,  and  of  the  plaintiffs  as  assignees  since  the  bank- 
ruptcy in  respect  of  those  monies;  of  all  which  premises  the 
plaintiffs  had  notice  before  and  at  the  time  of  the  commence- 
ment of  this  action,  and  out  of  and  against  which  said  sums  of 
money  so  due,  unpaid,  and  unsatisfied  to  the  defendant  as  afore- 
said, the  defendant  was  ready  and  willing,  and  thereby  offered 
to  allow  and  set  off  the  full  amount  of  the  said  monies  wherein 
[  *7iS  1  the  defendant  was  *indebted  to  the  said  David,  and  of  any  such 
demand  as  aforesaid  in  respect  thereof ;  and  that,  the  defendant 
was  ready  to  verify  &c. 

In  the  replication,  the  plaintiffs  joined  issue  on  the  first  plea, 
and  demurred  to  the  second  for  the  following  causes :  That  the 
debt  in  that  plea  mentioned  as  due  to  the  defendant,  and  the 
cause  of  action  in  the  first  count  of  the  declaration  mentioned, 
were  not  mutual  debts  or  mutual  credits  capable  of  being  set  off 
against  each  other ;  that  the  cause  of  action  in  that  count  was 
not  one  to  which  a  set-off  could  be  pleaded ;  and  also  that  the 
second  plea  was  pleaded  to  the  first  count  only  of  the  declaration, 
whereas  if  the  cause  of  action  in  that  count  was  one  to  which  a 
set-off  could  be  pleaded,  then  as  the  causes  of  action  in  the 
residue  of  the  declaration  were  also  of  a  kind  to  which  a  set-off 
might  be  pleaded,  a  plea  of  set-off  to  the  first  count  severally, 
accompanied  by  another  plea  of  set-off  to  the  residue  of  the 
declaration  severally,  was  manifestly  insufficient,  because  it 
amounted  to  no  more  than  that  D.  Bankine  was  indebted  to 
the  defendant  to  an  amount  equal  or  greater  than  a  part  of  the 
amount  which  the  plaintiffs  as  assignees  were  entitled  to  claim 
of  the  defendant:  That  the  said  second  plea  tended  to  an 
immaterial  and  frivolous  issue,  and  was  in  that  respect 
informal  and  insufficient.  As  to  the  third  plea,  the  plaintiffs 
replied  that  the  said  David  was  not  before  or  at  the  time  of 
the  date  or  issuing  forth  of  the  said  fiat  in  bankruptcy,  indebted 
to  the  defendant  in  manner  and  form  as  the  defendant  had  above 
in  that  behalf  alleged ;  and  that,  the  plaintiffs  prayed  might  be 
enquired  of  by  the  country,  &c. 
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Stephen,  Serjt.  in  support  of  the  demurrer:  Gibson 

V, 

First,  the  defendant  cannot  plead  two  set-offs  to  different  parts  Bblu 
of  the  action  ;  the  statute  Geo.  II.  gives  the  set-off  as  an  answer 
to  the  whole  action,  and  if  it  were  not  *pleaded  to  the  whole  the  [  *749  1 
plaintiff  might  be  tricked.  Suppose  1002.  to  be  due  to  the  plain- 
tiff on  one  count,  and  another  lOOL  on  a  second,  and  suppose 
the  plaintiff  to  owe  the  defendant  1502. ;  if  the  defendant  might 
plead  a  set-off  of  1502.  to  the  first  count,  and  the  same  to  the 
second  count,  he  would  answer  a  demand  for  2002.,  with  a  claim 
of  no  more  than  1502. 

Secondly,  that  which  the  plaintiffs  claim  is  neither  a  mutual 
debt  nor  a  mutual  credit,  and,  therefore,  cannot  be  open  to  a 
set-off.  It  is  not  a  debt,  since  the  bill,  for  refusing  to  accept 
which  the  defendant  is  now  sued,  would  not  have  been  due  till 
September,  1834 ;  this  action  was  commenced  in  July,  1884,  and 
there  could  be  no  debt  till  the  bill  was  due :  Mussen  v.  Price  (i), 
Dutton  v.  Solomon8on(2)y  Brook  v.  White  {s),  Hutchinson  v. 
Reld  (4),  Hoskins  v.  Uuperoy  (5).  It  is,  therefore,  only  a  claim  for 
damages  incurred  by  the  refusal  to  accept  the  bill.  And  such 
a  claim  is  not  a  mutual  credit ;  for  though  in  Smith  v.  Hodson  (6) 
it  was  held  that  the  payment  by  the  defendant  of  an  acceptance 
lent  by  the  bankrupt  was  a  mutual  credit,  yet  Rose  v.  Hart  (7) 
puts  the  limits  to  the  rule,  and  shews  that  nothing  is  a  mutual 
credit  which  will  not  terminate  in  a  debt.  In  Glennie  v. 
Edmunds  (8)  it  was  held  that  a  loss  on  a  policy  could  not  be  set 
off  against  the  premium,  on  the  ground  that  the  action  sounded 
in  damages.  In  Sampson  v.  Burton  {9)  it  was  held  that  a 
guaranty  against  contingent  damages  could  not  form  the  subject 
of  a  mutual  credit  under  the  5  Geo.  III.  c.  80,  s.  28 ;  and  in 
Rose  V.  Sims  (lo)  damages  arising  from  a  refusal  to  indorse  a  bill 
were  held  not  to  constitute  a  mutual  credit. 

Henderson,  contra  :  [  760  1 

To   raise    the  first   objection,   the    plaintiff  ought   to  have 

(1)  4  East.  147.  (6)  4  T.  R.  211. 

(2)  7  R.  R.  883  (3  Bos.  &  P.  582).  (7)  20  R.  R.  533  (8  Taunt.  499). 

(3)  1  Bos.  &  P.  (N.  R.)  330.  (8)  4  Taunt.  775. 

(4)  3  Camp.  329.  (9)  2  Brod.  &  B.  89. 

(5)  9  East,  498.  (10)  1  B.  &  Ad.  526. 
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Gibbon  demurred  to  both  the  pleas  of  set-off :  but  having  taken  issue 
Bell.  on  the  second  of  them,  he  is  precluded  from  saying  that  the 
second  set-off  exists.  As  to  the  first,  this  demand  is  at  all 
events  a  mutual  credit  under  the  Bankrupt  Act,  because  it  arises 
out  of  a  sale,  and  would  certainly  terminate  in  a  debt.  That 
distinguishes  it  from  Rose  v.  Sims,  where  the  claim  arose,  not 
from  an  act  of  buying  and  selling,  but  from  a  collateral  liability 
the  extent  of  which  remained  to  be  found  by  a  jury. 

But  it  may  even  be  called  a  debt  within  the  statutes  of  set-off, 
for  the  bill  which  the  defendant  declined  to  accept  was  to  be 
given  for  a  sum  due  on  a  balance  of  account.  The  question 
must  be  determined  by  the  substance  of  the  transaction,  and  not 
by  the  accident  that  the  plaintiff  sues  in  the  form  prescribed  for 
unliquidated  damages.  In  substance  this  is  a  debt.  Sampson  v. 
Burton  was  a  case  of  damages  arising  out  of  a  guaranty ;  in  Glennie 
v.  Edmunds  the  amount  due  was  not  ascertained  at  the  time 
of  the  bankruptcy ;  in  Hoskins  v.  Duperoy  the  question  was  as 
to  the  sufficiency  of  a  petitioning  creditor's  debt ;  and  a  demand 
which  would  not  constitute  a  good  petitioning  creditor's  debt, 
may  nevertheless  be  enforced  in  the  way  of  set-off.  But  in 
Utterson  v.  Vernon  (i)  it  was  held  that  when  a  creditor  has  a 
demand  on  his  debtor  which  is  capable  of  being  ascertained 
without  the  intervention  of  a  jury,  and  the  debtor  becomes  a 
bankrupt,  it  may  be  proved  as  a  debt  under  the  commission. 
If  so,  there  can  be  no  objection  to  allowing  a  set-off  in  respect 
of  a  similar  demand. 

Stephen,  in  reply,  relied  chiefly  on  Rose  v.  Sims. 

Cur,  adi\  rult. 
[  761  ]  TiNDAL,  Ch.  J. : 

In  this  case,  the  plaintiffs  have  taken  two  objections  to  the 
special  plea  of  the  defendant,  pleaded  by  him  to  the  first  count 
of  the  declaration:  one,  a  formal  objection  assigned  for  cause 
of  special  demurrer,  the  other  an  objection  in  point  of  law. 

As  to  the  formal  objection,  we  think  the  plaintiffs  cannot 
avail  themselves  thereof  in  the  present  state  of  the  record. 

(1)  1  R.  E.  767  (3  T.  R.  639). 
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The  plaintiffs  have  demurred  specially  to  the  first  plea  of  set-off,       Gibson 

pleaded  to  the  first  count,  and  have  traversed  the  second  plea        biox.. 

of  set-off,  pleaded  to  the  second  count.     As  against  the  plaintiffs 

therefore,  who  have  denied  the  facts  stated  in  the  second  plea 

to  be  true,  it  may  be  taken  that  the  facts  alleged  in  it  are  not 

in  existence ;  that  is,  as  if  there  were  no  set-off  in  point  of  fact 

against  the  second  count  of  the  declaration.     The  plea  of  set-off 

to  the  first  count  may  therefore  be  considered  as  if  it  stood 

alone ;  and  in   that  case,   there  could  be  no  objection  to  a 

defendant  pleading  a  set-off  to  one  count  only  of  a  declaration. 

Even  if  the  plaintiff  had  traversed  each  plea   separately,  and 

gone  to  trial  upon  separate  issues  on  those  pleas,  we  cannot  see 

that  the  difficulty  urged  by  the  plaintiffs  could  ever  have  taken 

place.     For  after  the  defendant  had  given  evidence  of  the  items 

of  his  set-off  against  the  first  count,  he  would  not  be  allowed 

to  give  evidence  of  the  same  items  a  second  time,  as  an  answer 

to  the  demand  in  the  second  count.     Unless  therefore  the  whole 

set-off  was  large  enough  to  cover  the  demands  in  both  counts, 

the  plaintiffs  must  have  recovered  either  on  the  one  count  or  the 

other.     And  we  think  further,  that  if  the  objection  intended  to 

be  taken  was  the  joining  on  the  record  two  separate  pleas  of 

set-off,  one  to  each  of  the  counts  of  the  declaration,  the  demurrer 

should  have  extended  to  both  pleas,  and  the  misjoinder  have 

been  then  alleged  as  the  ground  of  demurrer ;  for  the  putting 

of  the  one  plea  *upon  the  record  is  as  much  to  be  objected  to  as       [  *762  ] 

the  placing  of  the  other  there. 

With  respect  to  the  objection  in  matter  of  substance  to  the 
first  plea  of  set-off,  the  question  is,  whether  the  cause  of  action 
stated  in  the  first  count  of  the  declaration,  and  the  debts  alleged 
in  the  plea  to  have  been  due  from  the  bankrupt  to  the  defendant, 
before  and  at  the  time  of  his  bankruptcy,  can  be  considered  '*  as 
mutual  credits  between  those  parties,"  so  that  "  the  one  debt  or 
demand  "  may  be  set  off  against  the  other  within  the  meaning 
of  the  statute  6  Geo.  IV.  c.  16,  s.  50  (i). 

Looking  to  the  form  of  the  first  count  of  the  declaration,  it  is 
a  claim  for  unliquidated  damages  against  the  defendant,  for  not 
accepting  a  bill  of  exchange  according  to  a  special  agreement 

(1)  See  now  the  Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  32),  s.  38.— R.  C. 
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Gibson  entered  into  between  the  defendant  and  the  bankrupt.  But  that 
Bell.  agreement  appears  on  the  face  of  the  first  count  to  have  been 
in  substance  a  contract  to  accept  a  bill  in  payment  of  the 
remainder  of  the  price  of  certain  goods,  sold  and  delivered  by 
the  bankrupt  to  the  defendant :  and  the  bill  of  exchange  is 
expressly  alleged  in  that  count  to  have  been  drawn  ''  for  the 
balance  then  due  and  owing  from  the  defendant  to  the  said 
bankrupt  upon  the  account  aforesaid."  In  substance  therefore, 
the  bill,  if  accepted,  would  have  been  a  security  for  the  payment 
at  a  future  day  of  a  settled  and  ascertained  balance  due  upon 
an  account,  in  which  the  price  of  goods  sold  to  the  defendant 
formed  one  side,  and  partial  payment  made  by  the  defendant 
the  other  side.  It  is  to  be  observed  further,  that  the  plaintiffs, 
although  they  have  brought  a  special  action  of  assumpsit,  have 
stated  no  special  damage  in  their  declaration;  so  that  the 
measure  of  damage  to  which  the  jury  would  be  confined  in  their 
verdict,  is  necessarily  a  mere  matter  of  calculation,  viz.,  the 
amount  for  which  the  bill  was  drawn,  together  with  the  interest 
[  *75B  ]  *due  upon  it,  if  the  time  of  payment  was  passed ;  or  the  amount 
of  the  bill,  minus  the  discount,  if  the  bill  was  not  then  due. 
And  the  question  is,  whether  this  is  such  a  credit  given  by  the 
bankrupt  to  the  defendant  as  comes  within  the  meaning  of  the 
clause  above  referred  to. 

The  principle  which  the  bankrupt  laws  seem  to  have  had  in 
view  from  the  earliest  time  to  the  last  provisions  made  therein, 
is  this,  that  where  two  persons  have  dealt  with  each  other  on 
mutual  credit,  and  one  of  them  becomes  bankrupt,  the  account 
shall  be  settled  between  them,  and  the  balance  only  payable  on 
either  side.  That  this  was  the  practice  of  the  commissioners 
of  bankrupt  long  before  any  statutory  provision  on  the  subject, 
appears  clear  from  the  two  earliest  decided  cases :  Anonymom  (i) 
before  Lord  Chief  Justice  North,  and  Chapman  v.  Derby  {2). 

The  first  statute  which  made  any  express  provision  on  the 
subject,  was  the  expired  statute  4  &  5  Anne,  c.  17.  By  that 
statute  it  was  enacted  in  the  eleventh  section,  that  where  there 
hath  been  mutual  credit  given  between  the  bankrupt  and  any 
debtor,  and  the  accounts  are  open  and  unbalanced,  it  shall  be 
(1)  1  Mod.  215.  (2)  2  Vern.  117  (1689). 
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lawful  for  the  commiBsioners  or  assignees  to  adjust  the  account,       Gibson 
and  the  debtor  shall  not  be  compelled  to  pay  more  than  shall        bell. 
appear  to  be  due  on  such  balance.     This  provision  of  the  expired 
statute  of  Anne,  is  re-enacted  in  the  twenty-eighth  section  of  the 

5  Geo.  II.  c.  30,  with  some  variation  in  the  expression,  that  section 
enacting  that ''the  commissioners  or  assignees  shall  state  the 
account  between  them,  and  one  debt  may  be  set  against  another, 
and  what  shall  happen  to  be  due  on  either  side  on  the  balance 
of  such  account,  and  on  setting  such  debts  against  one  another, 
and  no  more,  shall  be  claimed  or  paid  on  either  side  respectively/' 

This  statute  continued  in  force  *until  the  46  Geo.  III.  c.  185,  [  *754  ] 
8.  3,  which  provides,  that  where  there  hath  been  mutual  credit 
given,  or  mutual  debts  between  the  bankrupt  and  any  other 
person,  "one  debt  or  demand  may  be  set  against  the  other, 
notwithstanding  any  secret  act  of  bankruptcy  before  com- 
mitted."    The  same  language  is  continued  in  the  last  statute 

6  Geo.  IV.;  so  that  from  the  earliest  practice  to  the  latest 
provision  by  statute,  the  object  seems  to  have  been,  that  the 
account  should  be  stated  as  between  merchant  and  merchant, 
and  that  whatever  would  be  in  ordinary  practice  a  pecuniary 
item  in  such  account,  should  be  the  subject  of  set-off ;  and  we 
think  the  demand  of  the  bankrupt  against  the  defendant  under 
the  circumstances  stated  upon  this  record,  falls  clearly  within 
this  description. 

The  cases  upon  which  the  plaintiffs  have  principally  relied 
in  argument  are  two :  the  case  of  Rose  v.  Hart  (i)  and  Rose  v. 
Sims  (2).  In  the  former.  Lord  Chief  Justice  Gibbs,  in  giving 
the  judgment  of  the  Court,  has  laid  down  the  rule  of  inter- 
pretation, that  by  credit,  the  Legislature  meant  "  such  credits 
only  as  must  in  their  nature  terminate  in  debts ;  "  a  distinction 
that  is  adopted  by  the  Court  of  King's  Bench  in  the  latter  case 
of  Rose  V.  Sims. 

Now  it  is  observable  that  in  giving  judgment  in  the  former 
case,  the  Chief  Justice  states  the  law  of  set-off  to  depend  upon 
the  enactment  in  the  5  Geo.  II.  c.  80,  s.  28,  and  lays  great  stress 
upon  the  circumstance,  that  it  is  enacted  merely  in  the  final 

(1)  20  R.  R.  533  (8  Taunt.  499).  (2)  1  B.  &  Ad.  526. 
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Gibson       words  of    the   clause   ''  that   one    debt  shall    be    set  against 

Bell.  another."  But,  in  point  of  fact,  the  law  of  set-off  at  that  time 
was  governed,  not  by  the  5  Geo.  II.  only,  but  also  by  the 
46  Geo.  III.  c.  185,  s.  8,  by  which  latter  statute  it  was  enacted, 
as  before  observed,  **  that  one  debt  or  demand  "  may  be  set  off 

[  *756  ]  ^against  another ;  and  it  is  difficult  to  see  for  what  purpose  such 
latter  word  can  have  been  introduced,  and  have  been  since 
continued  in  the  fiftieth  section  of  the  last  Bankrupt  Act,  except 
for  the  purpose  of  giving  a  greater  latitude  than  the  strict 
meaning  of  the  word  **debt"  would  of  itself  import.  Without, 
however,  relying  on  the  inference  from  the  introduction  of  the 
word  "  demand,"  and  taking  the  explanation  of  the  word 
"credit"  with  the  restriction  adopted  by  the  Courts  of  C.  P. 
and  B.  B.,  we  think  the  claim  of  the  bankrupt  in  this  case  is  one 
which  would  in  its  nature  terminate  in  debt  and  nothing  else. 
If  the  demand  had  not  been  enforced  until  after  the  time  for 
which  the  bill  was  to  run,  the  demand  became  actually  a  debt 
for  which  the  bankrupt  might  have  brought  his  action  for  goods 
sold,  or  on  an  account  stated.  If  enforced  before  the  time 
had  expired,  his  demand  was  one  which  must  become  a  debt 
in  a  short  time,  and  of  which  the  present  value  was  determinable 
by  deducting  the  discount  for  the  time  the  bill  had  still  to  run  ; 
and  as  to  the  case  of  Rose  v.  Sims,  we  think  the  present  case 
may  well  be  distinguished  from  it.  In  that  case  a  special  action 
was  brought  for  not  indorsing  a  bill  of  exchange  according  to  an 
agreement;  if  the  indorsement  had  been  made,  it  would  not 
in  its  nature  necessarily  have  terminated  in  a  debt  from  the 
defendants,  for  the  acceptor  would  have  been  the  debtor,  the 
indorser  a  guarantee  only. 

Upon  the  whole,  the  demand  appears  to  us  to  be  a  mere 
pecuniary  demand,  which  the  commissioners  or  assignees  might 
have  stated  in  account  between  the  defendant  and  the  bankrupt ; 
a  demand  which,  although  unliquidated  at  the  moment,  was 
capable  of  being  reduced  to  certainty  by  a  simple  calculation, 
where  no  special  damage  had  been  incurred.     This  determination 

[  •756  ]       agrees  with  the  principle  adopted  by  the  *Judges  of  this  Court 
in  the  case  of  Sampson  v.  Burton  (i),  and  is  not  in  conflict  with 
(1)  2  Brod.  &  B.  94. 
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the  two  cases  on  which  the  plaintiffs  have  principally  relied ;       Gibson 
and  cestainly  is  more  consistent  with  the  principle  and  spirit        3^,;^ 
of  the  bankrupt  laws. 
For  these  reasons,  we  think  there  ought  to  be 

Judgment  for  the  defendant. 


EAND  V.  VAUGHAN  and  Another  (1).  i836. 

(1  Bing.  N.  C.  767—770;  S.  0.  1  Scott,  670 ;  1  Hodges,  173  ;  4  L.  J.  (N.  S,)  _- 

C.  P.  239.)  [  767  ] 

A  landlord  cannot  distrain  under  11  Geo.  11.  c.  19,  s.  1,  goods 
fraudulently  and  clandestinely  removed  from  the  tenant's  premises 
before  the  rent  becomes  due. 

This  was  an  action  of  trespass  against  the  defendants,  in  bar 
of  which,  they  both  pleaded  a  joint  plea  of  not  guilty ;  and  the 
defendant  Duffield  then  pleaded  specially,  as  bailiff  of  Yaughan 
the  landlord,  a  justification  for  a  distress  under  the  11  Geo.  II. 
c.  19,  s.  1 :  the  plea  stating  that  the  rent  for  which  the  distress 
was  *niade,  became  due  on  the  25th  of  March,  1834  ;  that  the  [  *768  ] 
goods  of  the  plaintiff  were  fraudulently  and  clandestinely  con- 
veyed away  to  prevent  the  distress ;  and  that  the  distress  was 
taken  within  thirty  days  next  ensuing  such  carrying  away  of  the 
goods. 

The  plaintiff,  in  his  replication,  alleged  that  the  goods  were 
conveyed  away  on  the  24th  of  March,  1884,  before  the  time  when 
the  rent  became  due  and  payable ;  and  the  defendant  Duffield, 
in  his  rejoinder,  took  issue  on  that  allegation. 

The  jury  found  a  verdict  for  the  defendant  Vaughan,  on  the 
plea  of  not  guilty;  and  for  the  plaintiff,  upon  both  the  pleas 
of  the  defendant  Duffield,  with  10/.  damages. 

Piatt  moved  to  enter  judgment  for  the  defendant  Duffield, 
non  obstante  veredicto,  on  the  ground  that,  admitting  the  fact 
alleged  in  the  replication,  enough  remained  uncontroverted  on 
the  plea,  to  bar  the  plaintiff's  recovery.  If  tenants  could  elude  a 
distress  by  removing  their  goods  the  day  before  rent  became  due, 
the  statutes  of  8  Ann.  c.  18,  s.  2,  and  11  Geo.  11.,  which  enabled 

(I)  Dist.  Dibble  v.  Bowater  (1853)  2  E.  &  B.  564. 
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Rand  landlords  to  seize,  for  rent  in  arrear,  goods  clandestinely  removed , 
Vauqhan.  would  have  been  paseed  in  vain :  and  though  Eyre,  Ch.  J.  in 
Watson  V.  Main  (i),  thought  those  statutes  did  not  apply  to  the 
case  of  a  removal  before  the  rent  became  due,  Lord  Ellen- 
borough,  in  Furneatix  v.  Fotherby  (2),  doubted  the  correctness  of 
that  opinion.     A  rule  nisi  having  been  granted, 

Henderson  shewed  cause : 

Although  judgment  is  sometimes  entered  for  a  plaintiff  non 
obstante  veredicto,  where  a  verdict  has  passed  in  favour  of  a 
defendant,  there  is  no  instance  of  an  application  like  the  present, 
where  the  verdict  has  been  found  for  the  plaintiff  upon  an  issue 
[  *769  ]  *taken  by  the  defendant.  But  the  statutes  of  8  Ann.  and 
11  Geo.  II.  apply  only  to  the  case  of  a  removal  of  goods  after 
rent  is  in  arrear;  and  the  decision  of  Eyre,  Ch.  J.  has  never 
been  overruled. 

Piatt  was  heard  in  support  of  the  rule. 

Ciir.  adv.  ridt, 

TiNDAL,  Ch.  J.  (after  stating  the  pleadings  and  finding  of  the 
jury,  as  ante,  p.  671)  said : 

This  case  comes  before  us  on  a  motion  to  enter  a  verdict  for 
the  defendant  Duffield,  non  obstante  veredicto.  The  motion  would 
perhaps  have  been  more  correct  in  point  of  form,  if  it  had  been 
a  motion  to  arrest  the  judgment  for  the  plaintiff,  on  the  ground 
that  enough  still  remains  upon  the  defendant's  special  plea 
confessed  by  the  plaintiff's  replication,  to  bar  the  plaintiff's 
demand :  for  we  are  not  aware  that  any  instance  can  be  pro- 
duced where  the  defendant,  after  an  issue  which  he  has  taken 
has  been  found  against  him,  has  been  allowed  to  have  judgment 
entered  in  his  own  favour,  non  obstante.  But  we  think  there  is 
no  ground  whatever  for  the  motion  in  the  one  form  or  the  other. 
The  short  question  raised  by  the  pleadings  is,  whether  the 
statute  applies  to  cases  where  the  tenant  removes  his  goods 
fraudulently  and  clandestinely  before  the  rent  becomes  due ;  and 
we  are  of  opinion  that  such  case  is  not  provided  for  by  the 
statute.    By  the  common  law,  the  distress  for  rent  was  necessarily 

(1)  6  B.  E.  806  (3  Eep.  15).  (2)  4  Camp.  136. 
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made  upon  some  part  of  the  demised  premises,  otherwise  the  Band 
tenant  might  rescue  the  distress,  or  bring  an  action  of  trespass,  vaughan. 
And  it  was  only  in  case  the  landlord  coming  to  distrain  saw  the 
cattle  on  the  premises,  and  the  tenant  to  prevent  the  distress 
drove  them  oflf  the  premises,  that  the  landlord  could  justify 
freshly  following  and  distraining  them.  And  the  statutes  8  Ann. 
c.  14,  s.  2,  and  11  Geo.  II.  appear  to  have  been  passed  with  the 
view  of  *removing  such  difl&culty  in  the  way  of  the  landlord's  [  '770  ] 
remedy  in  the  case  of  a  fraudulent  or  clandestine  removal  of  the 
tenant's  goods  off  the  premises.  For  it  expressly  empowers  the 
landlord  **  to  take  and  seize  such  goods,  wherever  the  same  shall 
be  found,  as  a  distress  for  the  said  arrear  of  rent ;  and  the  same 
to  sell  and  otherwise  dispose  of  in  such  manner  as  if  the  said 
goods  had  been  actually  distrained  by  such  landlord  in  and  upon 
such  premises  for  such  arrears  of  rent."  It  is  the  place,  there- 
fore, not  the  time  of  the  distress,  to  which  the  statute  intends  to 
apply  the  remedy :  and,  indeed,  it  is  obvious,  that  if  the  construc- 
tion contended  for  by  the  defendant  is  adopted,  as  the  landlord 
may,  after  five  days  next  after  the  distress,  sell  the  goods  and  pay 
himself  the  rent,  he  might  do  so  in  many  cases  before  the  rent 
became  due,  which  never  could  have  been  intended.  Looking 
to  the  intention  of  the  Act  therefore,  and  the  great  uncertainty 
which  would  arise  if  a  removal  of  the  goods  at  any  time  before 
the  rent  became  due  would  be  sufi&cient  to  let  in  the  provisions 
of  the  Act ;  for  if  at  any  time,  how  long  before,  would  be  the 
question ;  we  think  the  present  distress  was  illegal.  We  there- 
fore think  the  law  to  have  been  correctly  laid  down  by  Eyre, 
Ch.  J.,  in  Watson  v.  Main  (i),  upon  which  Lord  Ellenborouoh 
appeared  to  have  doubted  only,  but  to  have  expressed  no  opinion, 

in  3  Camp.  136. 

Rule  discharged. 
(1)  6  E.  E.  80«  (3  Esp.  15). 
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IN   THE  COURT    OF  EXCHEQUER. 


^^  HARLEY  AND  Another  v.  KING, 

Exch.  q 
Pleas', 

[18] 


Exch.  of         (2  Cr.  M.  &  R.  18—23 ;  S.  C.  1  Gale,  100 ;    5  Tyr.  692 ;  4  L.  J.  fN.  S.) 
Pleas.  Ex.  144.) 


The  assignee  of  a  lease  is  liable  for  the  breach  of  a  covenant  running 
with  the  land,  incuiTed  in  his  own  time,  though  the  action  is  not 
commenced  until  after  he  has  assigned  the  premises. 

Covenant  by  the  plaintiffs  as  assignees  of  the  reversion, 
against  the  defendant  as  assignee  of  the  lessee.  The  declaration, 
after  stating  the  making  of  the  lease,  and  the  title  of  the  plaintiffs, 
and  the  conveyance  to  the  defendant,  assigned,  by  way  of  breach, 
the  non-performance  of  a  covenant  in  the  lease  to  repair,  alleging 
it  to  be  **  after  the  assignment  to  the  defendant,  and  during  the 
continuance  of  the  demise,  and  whilst  he  was  possessed  of  the 
demised  premises  with  the  appurtenances."  Plea,  that  after 
the  defendant  became  the  assignee  of  the  demised  premises 
as  in  the  declaration  mentioned,  and  before  the  commencement 
of  the  suit,  to  wit,  on  the  28th  day  of  August,  in  the  year  1884, 
he  the  defendant,  by  a  certain  indenture  of  assignment  then 
made  and  duly  signed  by  him  the  defendant,  and  sealed  with  his 
seal,  for  the  considerations  therein  mentioned,  did  bargain,  sell, 
assign,  transfer,  and  set  over  unto  one  William  Plunkett,  his 
executors,  administrators,  and  assigns,  all  and  singular  the 
premises  in  the  declaration  mentioned,  together  with  the  said 
indenture  of  lease  and  the  several  assignments  thereof,  and  the 
full  benefit  and  advantage  thereof,  respectively,  to  have  and  to 
hold  the  said  premises  unto  the  said  William  Plunkett,  his 
executors,  administrators,  and  assigns,  from  the  date  thereof, 
for  all  the  residue  then  to  come  and  unexpired  of  the  said  term 
of  years  demised  by  the  said  indenture  of  lease,  subject,  never- 
theless, to  the  payment  of  the  yearly  rent  thereby  reserved,  and 
to  the  performance  of  the  covenants  therein  contained,  and  which 
on  the  lessee's  or  assignee's  part  were  to  be  observed  and  per- 
formed: by  virtue  of  which  said  indenture  of  assignment  the 
said  William  Plunkett,  afterwards,  to  wit,  on  the  day  and  year 
[  *19  ]        last  aforesaid,  entered  into  the  said  demised  ^premises,  with  the 
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appurtenances,  and  became,  and  was  thereof  possessed,  for  the  Hablbt 
residue  of  the  said  term  then  to  come  and  unexpired,  whereof  kino. 
the  plaintiffs,  on  the  day  and  year  last  aforesaid,  had  notice; 
(concluding  with  a  verification).  Eeplication — That  the  said 
breach  of  covenant  alleged  and  complained  of  in  the  said  declara- 
tion was  committed  by  the  defendant  after  the  said  assignment 
to  him  in  the  said  declaration,  and  whilst  he  continued  such 
assignee,  and  before  the  making  or  signing  of  the  said  supposed 
indenture  of  assignment  in  the  said  plea  mentioned  ;  (concluding 
to  the  country).  Demurrer — That  the  replication  is  not  sufi&cient 
in  law,  because  it  does  not  traverse  any  matter  alleged  in  the 
plea  or  put  in  issue  thereby,  or  confess  and  avoid  the  allegation 
therein,  or  admit  or  deny  that  the  said  assignment  in  the  said 
plea  mentioned  was  before  the  commencement  of  the  suit  or 
otherwise,  and  leaves  the  traversable  fact  tendered  by  the  plea 
wholly  unanswered,  &c.,  &c.     Joinder. 

Petersdorfff  in  support  of  the  demurrer : 

The  question  in  this  case  is,  whether  the  assignee  of  a  lease 
containing  a  covenant  to  repair  is  liable,  after  an  assignment  by 
him,  for  a  breach  incurred  before  such  assignment;  and  it  is 
submitted  that  he  is  not  liable.  The  liability  of  an  assignee 
depends  upon  the  privity  of  estate  between  him  and  the  assignor, 
and  with  the  ceasing  of  that  privity  the  liability  also  ceases. 
One  of  the  earliest  and  principal  cases  on  this  subject  is  that  of 
Pitcher  v.  Tovey  (i),  which  was  an  action  of  covenant  against  an 
assignee  for  rent  due  after  the  assignment.  The  Court  there  said, 
that  covenant  *  would  lie  against  the  defendant  "  for  rent  due  in  [♦20] 
his  own  time,  but  not  after."  This  expression,  it  must  be 
observed,  is  ambiguous,  and  may  signify  either  that  the  action 
is  not  maintainable  for  rent  not  due  in  his  own  time,  or  that  it 
is  not  maintainable  if  brought  after  his  own  time.  There  appears 
to  be  no  other  authority  at  common  law  with  regard  to  the 
liability  of  an  assignee  after  assignment  for  a  cause  of  action 
accruing  before  assignment.  There  are,  however,  several  cases 
in  equity  from  which  it  may  be  collected  that  the  liability  of  the 
assignee  at  law  ceases  with  the  assignment  over.     The  first  of 

(1)  1  Salk.  81;  Holt,  73;  4  Mod.  71 ;  12  Mod.  23;  1  Show.  340. 
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Harley  those  cases  is  that  of  Treackle  v.  Coke  (i).  There,  an  assignee 
Kino.  ot  a  lease,  rendering  rent,  having  enjoyed  the  land  for  six  years, 
assigned  over.  The  bill  was  to  account  for  the  time  he  had 
enjoyed.  The  defendant  pleaded  a  judgment  upon  a  demurrer 
at  law,  but  the  plea  was  overruled ;  for  though  in  strictness  of 
law  there  was  no  privity  of  contract  (2)  to  charge  the  assignee, 
yet  in  equity  he  must  certainly  be  chargeable  for  such  time  as  he 
received  the  profits.  From  this  decision,  therefore,  it  appears 
that  the  plaintiffs  had  failed  in  an  attempt  to  establish  the  liability 
of  the  assignee  at  common  law.  Upon  the  authority  of  this  case, 
that  of  Philpot  v.  Hoare  (3)  was  decided.  There  it  was  assumed, 
by  the  counsel  in  argument,  that  an  assignee,  after  assignment, 
was  discharged  at  law  from  arrears  of  rent  accruing  in  his 
own  time ;  and  Lord  Hardwicke  says,  "  as  to  arrears  of  rent " 
(those  accruing  in  the  assignee's  time),  **  I  am  clear  of  opinion, 
that  the  plaintiff  has  a  remedy  for  them  in  this  Court,"  implying, 
that  at  law  the  remedy  was  lost. 

(Parke,  B.  :  Philpot  v.  Hoare  is  no  authority  to  shew  that  in  a 
[  *2i  ]  case  like  the  present  it  was  *necessary  to  resort  to  the  assistance 
of  a  court  of  equity.  There  the  assignee  having  paid  the  rent 
incurred  in  her  own  time,  assigned  the  premises  on  the  25th 
March,  1739,  and  the  rent  in  question  became  due  after  the 
assignment,  viz.  at  Lady  Day,  1740 ;  so  that  the  question  there 
was,  whether  or  not  the  assignment  was  fraudulent.) 

In  a  subsequent  case,  Lord  Hardwicke  again  uses  expressions 
shewing  that  his  opinion  was,  that  the  lessor  in  these  cases  had 
lost  his  remedy  at  law.  In  Vallimit  v.  Dode7need(4),  he  says, 
**  as  he  (the  assignee)  has  made  an  assignment  to  Lomax,  Valliant 
has  no  remedy  for  these  arrears  at  law,  and  is  under  a  necessity 
for  coming  into  this  Court  for  its  assistance.'* 

(Parke,  B.  :  In  that  case  also  the  lessor  sought  to  render  the 
assignee  Uable  for  rent  accruing  after  the  assignment.  It  seems 
in  these  cases  to  have  been  doubted  whether  the  assignee  is  liable 

(1)  1  Vem.  165 ;  1  Eq.  Ca.  Abr.  47.       Corrie,  2  Madd.  330,  341. 

(2)  Qiiijere  estate.     The  word  *'  es-  (3)  Ainb.  480;  2  Atk.  219. 
tate^isusedbytheViCE-CHANCELLOB         (4)  2  Atk.  546. 

in  referring  to  this  case,  in  Omlow  v. 
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at  law  for  a  breach  in  his  own  time ;  but  it  is  quite  clear  that  he       Harley 
is  so  liable.    Are  there  no  stronger  authorities  than  these  ?)  king. 

There  is  a  judgment  of  Sir  T.  Plumer's  to  the  same  effect  as 
those  already  cited,  in  which  he  says,  "  equity  gives  relief  to  a 
landlord  for  his  rent  in  cases  of  assignment ;  first,  where  the 
assignment  is  merely  colourable  and  fictitious,  the  possession 
remaining  with  the  assignor ;  or  secondly,  where,  though  there 
be  a  real  assignment,  yet  it  has  been  made  for  the  purpose  of 
depriving  the  landlord  of  his  legal  remedies  for  rent  due  after 
breaches  of  covenant  incurred  previous  to  the  assignment " : 
Onsloio  V.  Corrie{i).  In  this  case  the  Vice-Chancbllor  cites  a 
decision  of  Lord  Chancellor  Cowper  to  the  same  effect :  "In 
a  manuscript  note  of  a  case  in  Michaelmas  Term,  12  Geo.  11., 
furnished  me  by  Mr.  Maddock,  Mr.  Fazakerley  cited  a  case  which 
was  before  Lord  Chancellor  Cowper,  in  which  it  was  agreed  that, 
when  a  lease  is  assigned  to  one,  and  he  assigns  to  a  third  person, 
that  though  the  lessor  has  strictly  no  remedy  *against  the  first  \  "22  ] 
assignee,  the  privity  of  estate  being  determined,  yet  if  it  appear 
that  the  second  assignment  was  made  in  order  to  exonerate  and 
discharge  the  assignor  of  rent  due  to  the  lessor,  this  Court  will 
look  upon  it  as  a  fraud,  and  oblige  such  assignor  to  pay  the  rent 
accrued  in  his  own  time,  notwithstanding  the  privity  of  estate 
being  determined,  and  there  being  no  covenant  from  such  second 
assignor.'' 

Lord  Abinger,  C.  B.  : 

This  is  an  action  brought  by  a  lessor  against  an  assignee  of  the 
lease,  upon  a  covenant  running  with  the  land,  for  a  cause  of  action 
accruing  in  the  time  of  the  assignee,  and  before  the  assign- 
ment made  by  him.  The  defence  is,  that  the  assignment  by  the 
defendant  took  place  before  the  action  was  brought,  and  that,  in 
order  to  render  an  assignee  liable,  it  must  appear  not  only  that 
he  is  sued  upon  a  cause  of  action  arising  in  his  own  time,  but 
likewise  that  the  suit  was  commenced  before  the  assignment,  for 
that  by  such  assignment  the  privity  of  estate  upon  which  only  the 
lessor  can  proceed,  is  determined.  By  the  neglect  of  the  assignee 
to  repair,  a  breach  was  incurred  in  his  own  time,  and  a  right  of 
(1)  2  Madd.  330,  341. 
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[*23] 


action  thereupon  vested  in  the  plaintififs.  What  is  there,  then, 
to  divest  that  right  of  action,  and  to  deprive  the  party  of  his 
remedy,  his  right  to  which  was  complete  before  the  assignment  ? 
The  argument  for  the  defendant  would  establish  the  position  that 
all  assignees,  by  a  secret  assignment  to  an  insolvent,  may  divest 
themselves  of  all  liability  for  any  breach  of  covenant  which  they 
may  have  incurred.  The  principle  of  law  is,  that  so  long  as  the 
privity  of  estate  continues,  the  assignee  is  liable  upon  all  covenants 
running  with  the  land.  If,  upon  the  breach  of  any  such 
covenant,  the  lessor  may  sue  him  during  the  continuance  of  the 
assignment,  what  is  there  to  prevent  him  from  bringing  his 
action  after  the  assignment?  There  may  be  cases  of  specific 
breaches  of  covenant,  where  to  *hold  the  contrary  would  be  to 
commit  great  injustice.  A  covenant  may  exist  with  regard  to 
maintaining  machinery  or  other  valuable  property,  the  omission 
to  perform  which  by  the  successive  tenants  of  the  premises 
nothing  could  repair.  If  the  assignee  can  free  himself  by  assign- 
ment from  the  liability  to  make  good  his  own  default,  is  his 
assignee  to  be  charged  with  the  whole  amount,  or  to  whom  is  the 
lessor  to  resort  ?  It  can  never  be  contended,  that,  by  an  assign- 
ment to  a  beggar,  an  assignee  shall  be  allowed  to  free  himself 
from  his  vested  liabilities. 

The  rest  of  the  Court  (Parke,  B.,  Bolland,  B.,  and  Aldersox, 

B.)  concurred.  r  j         ^  j-    ^i      i  •  ^-^ 

^  Judgment  for  the  plain  tiff' 


1836. 

Urch.  of 

PIfflS. 

[34] 


THOMAS  V.  THOMAS   a.nd  Another. 

(2  Cr.  M.  &  E.  34—41 ;  S.  C.  1  Gale,  61 ;  5  Tyr.  804 ;  4  L.  J.  (N.  S.)  Ex.  179.) 

A  unity  of  possession  of  the  land  a  qua  and  of  the  land  i »  qua  an 
easement  exists,  does  not  extinguish  but  only  suspends  the  easement, 
where  the  party  is  seised  in  fee  of  the  one  parcel,  and  possessed  for 
the  residue  of  a  term  of  the  other. 

Where  a  party  has  a  right  to  have  the  droppings  of  rain  fall  from  his 
wall  upon  the  premises  of  another,  the  right  is  not  destroyed  by  his  raising 
the  height  of  the  wall  (1). 

Case.     The  declaration  stated  that  the  plaintiff,  before  and  at 
the  time  of  the  committing  of  the  grievances,  &c.,  was,  and  from 

(1)  See  the  case  referred  to  on  this      L.  R.  8   C.  P.  162,   163;  42  L.  J. 
point  in  Harvey  v.    Waltera  (1873),    C,  P.  105,  107.— R.  C. 
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thence  had  been,  and  still  was,  lawfully  possessed  of  a  certain  Thomas 
messuage  or  dwelling-house,  yard,  and  premises,  with  the  thomas. 
appurtenances,  situate  and  being  in  the  county  of  Devon,  to  wit, 
in  the  borough  and  town  of  Crediton,  in  the  said  county,  and  of 
a  certain  thatched  wall  standing  and  being  in  and  upon  those 
premises;  and  by  reason  of  such  possession,  during  all  that 
time,  she,  the  plaintiff,  for  the  necessary  use  and  enjoyment  of 
her  said  premises,  ought  to  have  had,  and  still  of  right  ought  to 
*have,  the  use  and  benefit  of  a  certain  channel,  drain,  gutter,  or  [  *^^  ] 
sewer,  leading  and  running,  by  and  from  the  said  messuage  or 
dwelling-house,  over,  across,  along,  and  through  the  said  yard 
of  the  plaintiff  unto  and  into  certain  premises  in  the  possession 
or  occupation  of  the  defendants  there,  near  to  the  said  premises 
of  the  plaintiff,  by,  through,  and  along  which  the  said  drain,  &c. 
(stating  the  particular  easement).  And  also,  by  reason  of  such 
possession  as  aforesaid,  she,  the  plaintiff,  was,  during  all  the 
time  aforesaid,  entitled  to  the  benefit,  easement,  privilege,  and 
advantage  of  having  and  permitting  the  eaves  and  thatch  of  her 
said  wall  to  extend  and  project  a  convenient  space  beyond  and 
from  the  said  wall  over  and  upon  the  said  premises  so  as  afore- 
said in  the  possession  or  occupation  of  the  defendants,  for  the 
convenience  and  use  of  conveying  and  carrying  off  from  her  said 
wall  and  thatch  thereof  the  rain  which  from  time  to  time 
descended  and  fell  thereupon.  Yet  the  defendants,  well  knowing 
all  the  premises,  but  contriving,  &c.,  whilst  the  plaintiff  was 
so  possessed  &c.  as  aforesaid,  to  wit,  on  &c.,  wrongfully  and 
injuriously  shut,  closed,  stopped  up,  and  obstructed  the  said 
drain,  channel,  gutter,  or  sewer,  to  wit,  by  and  by  means  of 
divers  large  quantities  of  brick,  &c.,  and  the  same  so  shut, 
closed,  stopped  up,  and  obstructed  as  aforesaid,  kept  and  con- 
tinued for  a  long  space  of  time,  to  wit,  from  &c.  And  thereby 
and  from  no  other  cause  whatsoever,  during  all  the  time  afore- 
said, divers  large  quantities  of  the  refuse  and  foul  water,  and 
other  filth,  arising  and  proceeding  from  the  said  messuage  and 
premises  of  the  plaintiff,  have  been  and  still  were  prevented  and 
hindered  from  running,  flowing,  and  passing  off  in  their  usual 
course,  through  and  out  of  the  said  channel,  drain,  gutter,  or 
sewer,  in  the  manner  aforesaid ;  and  by  reason  thereof,  not  only 
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Thomas  divers  noisome,  noxious,  offensive,  and  unwholesome  smells,  &c., 
Thomas,  during  all  the  time  aforesaid,  have  ascended,  &c.  into  the  said 
messuage,  dwelling-house,  and  premises  of  the  plaintiff,  but  also 
[  *B6  ]  *thereby  the  said  premises,  &c.  of  the  plaintiff  became  and  were 
greatly  overflowed  and  wholly  untenantable,  and  the  plaintiff 
and  her  family  thereby  had  been  and  were  greatly  annoyed,  &c. 
in  the  occupation,  possession,  and  enjoyment  thereof.  And  the 
defendants  furthermore,  on  the  same  day  and  year  aforesaid, 
and  on  divers  other  days  and  times,  &c.  wrongfully,  injuriously, 
without  the  leave,  and  against  the  will  of  the  plaintiff,  erected, 
put,  and  placed,  close  to  the  said  wall  of  the  plaintiff,  divers 
large  quantities  of  brick,  mortar,  stone,  wood,  and  other  materials, 
and  divers  erections  and  buildings ;  and  the  same  respectively 
there  kept  and  continued  for  a  long  space  of  time,  to  wit,  &c.,  so 
near  to  the  said  wall  and  to  the  thatch  thereof,  that  by  reason 
thereof,  and  from  no  other  cause  whatever,  the  rain,  which  from 
time  to  time  descended  to  and  fell  upon  the  thatch  of  the  said 
wall,  was  wholly  prevented  from  dripping  and  falling  from  the 
thatch  thereof  in  manner  aforesaid,  as  the  same  ought  to  have 
done ;  and  in  consequence  thereof  great  quantities,  to  wit,  ten 
perches  of  the  said  thatch,  and  of  the  covering  and  coping  of  the 
said  wall,  had  respectively  become  and  been  greatly  rotten, 
decayed,  damaged,  injured,  and  destroyed;  and  by  reason 
thereof,  not  only  the  plaintiff,  during  all  the  time  aforesaid,  lost 
the  use  and  advantage  of  the  said  wall,  but  also  by  means  of  the 
said  thatch  covering  and  coping  of  the  said  wall  having  been  so 
damaged  and  destroyed  as  aforesaid,  large  quantities  of  rain  and 
moisture  having  from  time  to  time,  during  all  the  time  aforesaid, 
fallen  upon  and  penetrated  into  the  said  wall  of  the  plaintiff,  and 
the  same  has  thereby  been  greatly  injured  and  damnified,  and 
has  been  rendered  ruinous,  insecure,  and  dilapidated ;  so  that, 
by  means  of  the  several  premises  aforesaid,  the  plaintiff  hath 
been,  during  all  the  time  aforesaid,  greatly  inconvenienced,  &c. 
Pleas.  First,  Not  guilty.  Secondly,  As  to  the  part  of  the  said 
declaration  which  relates  to  the  said  channel,  drain,  gutter,  or 
[  ♦37  ]  sewer  in  the  said  declaration  *mentioned,  the  defendants  say 
that  the  plaintiff  ought  not  to  have  or  maintain,  &c.,  because, 
they  say,  that  the  surplus  or  foul  water,  or  other  filth,  which 
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from  time  to  time  arose,  were  collected  and  proceeded  from  the  Thomas 
said  messuage  or  premises  of  the  plaintiff,  were  not,  during  all  Thomas. 
the  time  aforesaid,  used  and  accustomed,  nor  of  right  ought  to 
enter,  flow,  pass,  and  be  carried  away  from  and  off  the  said 
premises  of  the  plaintiff  into  the  said  premises  of  the  defendants, 
in  manner  and  form  as  the  plaintiff  hath  in  her  said  declaration 
in  that  behalf  alleged ;  and  of  this  the  defendants  put  themselves 
upon  the  country.  Thirdly,  And  as  to  that  part  of  the  said 
declaration  which  relates  to  the  eaves  and  thatch  of  the  said 
wall  in  the  said  declaration  mentioned,  the  defendants  say  that 
the  plaintiff  ought  not  to  have  or  maintain,  &c.,  because  they  say 
that  the  plaintiff  was  not,  during  all  the  time  aforesaid,  entitled 
to  the  benefit,  easement,  privilege,  and  advantage  of  having  and 
pennitting  the  eaves  and  thatch  of  the  said  wall  to  extend  and 
project  a  convenient  space  beyond  and  from  the  said  wall  over 
and  upon  the  said  premises  so  as  aforesaid  in  the  possession  or 
occupation  of  the  defendants,  for  the  convenience  and  use  of 
conveying  and  carrying  off  and  from  her  said  wall  and  the  thatch 
thereof  the  rain  which  from  time  to  time  descended  and  fell 
thereupon,  and  of  this  the  defendants  also  put  themselves  upon 
the  country.     Upon  these  pleas,  issue  was  joined. 

At  the  trial  before  Patteson,  J.,  at  the  last  Assizes  for  the 
county  of  Devon,  the  following  appeared  to  be  the  facts  of  the 
case :  Joseph  Thomas,  the  father  of  the  defendants,  being  seised 
in  fee  of  the  land  and  premises  occupied  by  the  defendants  at 
the  time  of  the  alleged  injury,  purchased  the  adjoining  premises 
occupied  by  the  plaintiff  at  the  time  of  the  alleged  injury,  in 
which  there  was  a  term  of  500  years.  By  his  will,  dated  the 
18th  April,  1816,  the  former  property  was  devised  to  his  wife  *for  f  *38  ] 
life,  with  remainder  in  fee  to  his  son  John  Vicary  Thomas,  one 
of  the  defendants ;  and  the  latter  property  was  bequeathed  for 
the]  residue  of  the  term  of  500  years  to  his  wife  for  life,  and 
afterwards  to  his  son  William,  the  husband  of  the  plaintiff. 
Joseph'  Thomas  died  on  the  28th  May,  1820,  having  made 
Abraham  Wreyford  the  trustee  under  his  will,  in  whom  the  legal 
estate  in  all  the  property  vested. 

The  defendants  for  some  time  after  the  death  of  their  father, 
occupied  the  premises  in  question  as  tenants  from  year  to  year ; 
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Thomas  but,  on  the  10th  of  April,  1834,  a  lease  of  those  premises  was 
Thomas,  granted  by  Mrs.  Thomas,  the  mother  of  the  defendants,  and  by 
Wreyford,  to  the  defendant  John  Vicary  Thomas  for  sixty  years, 
in  case  Mrs.  Thomas  should  so  long  live.  Both  the  defendants 
continued  to  carry  on  their  business  upon  the  premises.  The 
plaintiff  was  in  the  actual  possession  of  the  other  premises  held 
for  the  residue  of  the  term  of  500  years,  having  been  put  into 
possession  by  Wreyford  in  the  month  of  May,  1834.  It  appeared, 
that  at  one  period  of  time  after  the  death  of  Joseph  Thomas  the 
testator,  and  before  the  lease  to  the  defendant  John  Vicary 
Thomas,  Wreyford  the  trustee  was  in  possession  of  both  the 
premises. 

The  situation  of  the  respective  premises  with  regard  to  the 
drain  did  not  become  material,  the  defendants  admitting  the 
obstruction,  and  contesting  the  plaintiff  *s  right  to  the  easement. 
With  regard  to  the  claim  of  easement  for  the  eaves-dropping,  it 
appeared,  that,  about  thirteen  years  since,  the  top  of  the  plain- 
tiff's wall  was  covered  with  pantiles,  which  projected  several 
inches;  but  that  upon  the  buildings  being  accidentally  burnt, 
the  wall  was  thatched,  and  the  thatch  projected  some  inches 
further  than  the  pantiles  had  done.  On  this  occasion,  also, 
the  wall  was  raised  about  three  feet.  The  obstruction  of  the 
eaves-dropping  was  caused  by  the  defendants  building  a  wall 
close  up  to  the  wall  of  the  plaintiff,  within  the  space  over 
which  the  pantiles  had  formerly  projected,  and  within  the 
projection  of  the  thatch. 
[  39  ]  The  existence  of  the  easements  in  question  for  the  period  of 

upwards  of  twenty  years  was  proved,  and  the  obstruction  of  the 
plaintiff  in  the  user  of  them  was  admitted ;  but,  it  was  insisted 
for  the  defendants,  that  the  right  to  the  easements  was  deter- 
mined by  the  unity  of  possession  of  the  premises  in  Wreyford  the 
trustee.  It  was  likewise  insisted  with  regard  to  the  eaves- 
dropping, that  by  the  alteration  made  by  the  plaintiff  in  the 
height  of  the  wall  and  the  substitution  of  the  thatched  for  the 
tiled  roof,  the  right  to  that  easement  had  ceased.  The  jury 
having  found  a  verdict  for  the  plaintiff  with  40s.  damages, 
the  learned  Judge  gave  the  defendants  leave  to  move  upon  the 
first  objection  to  enter  a  nonsuit. 
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Erie  now  moved  accordingly,  or  for  a  new  trial :  Thomas 

r. 

First,  with  regard  to  the  easement  of  eaves-dropping.  Where  Tfiomas. 
a  party  claims  an  easement,  he  cannot  vary  his  mode  of  exer- 
cising his  right ;  if  he  does  so,  that  right  ceases.  The  exercise 
of  an  easement  is  an  infringement  upon  the  right  of  another, 
and  must  be*  strictly  pursued.  Thus,  a  person  who  has  a  right 
of  way  for  a  particular  purpose,  cannot  use  it  for  another  purpose ; 
as  where  he  possesses  a  right  to  carry  corn  or  manure,  that  will 
not  justify  him  in  carrying  lime,  or  the  produce  of  a  quarry : 
Jackson  v.  Stacey  (i).  Here,  if  the  plaintiff  had  a  right  to  raise 
the  wall  three  feet,  she  had  a  right  to  raise  it  to  any  indefinite 
height ;  and  if  she  could  extend  the  projection  of  the  roof  four 
inches,  why  might  she  not  extend  it  further,  whatever  incon- 
venience it  might  prove  to  be  to  the  defendants  ?  The  alteration 
in  the  enjoyment  of  the  right  destroyed  it,  and  the  defendants 
were  justified  in  building  up  their  wall,  as  they  would  have  been 
in  case  no  easement  whatever  had  existed. 

(Alderson,  B.  :  How  does  the  plaintiff,  by  claiming  more  than 
he  lawfully  may,  destroy  his  title  to  that  which  he  lawfully  may 
claim  ?  It  has  been  *held  in  the  case  of  lights,  that  where  a  [^40] 
party  enlarges  an  ancient  window,  the  owner  of  the  adjoining 
land  cannot  obstruct  any  part  of  the  light  which  ought  to  pass 
through  the  space  occupied  by  the  ancient  window  (2).  If  the 
act  of  the  defendants  is  injurious  to  the  plaintiff's  original  right, 
it  is  not  the  less  so,  because  it  is  injurious  also  to  a  further  right 
which  the  plaintiff  claims.) 

If  the  wall  is  altered  in  height  or  extent,  the   right   claimed 
ceases  to  be  what  it  was. 

(Alderson,  B.  :  The  only  difference  is,  that  since  the  alteration 
the  drops  have  to  fall  from  a  greater  height.  How  can  that  be 
in  any  degree  prejudicial  to  the  defendants?) 

(1)  17  R.  R.  C63(IIolt,  N.  P.  4oo).  756  (3  Camp.  80);  Martin  v.  Goble, 
See  Saunders  V.Newman,  \9'R,'R,S\2  1  Camp.  320;  LuttreWa  case,  4 
(1  B.  &  Aid.  258).  Co.  Rep.  87  a. 

(2)  Chandler  v.  Thompsou,  13  R.  R. 
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Thomas  Secondly,  the  easements  were  extinguished  by  the  unity  of 
THOMiUB.  possession  in  Wreyford,  the  trustee.  It  is  a  rule  of  law,  that 
whenever  the  land  upon  which  an  easement  is  claimed  and  the 
land  in  respect  of  which  it  is  claimed  are  united  in  one  person, 
the  easement  must  cease;  for  no  one  can  claim  a  right  as 
against  himself.  Here,  then,  as  soon  as  the  possiession  of  the 
whole  premises  was  vested  in  Wreyford,  the  easements  ceased  to 
exist ;  and  the  plaintiff  and  the  defendants  took  their  respective 
premises  in  the  same  manner  as  Wreyford  held  them,  viz. 
discharged  from  the  easement.  With  regard  to  a  right  of  way, 
it  has  been  held,  that  unity  of  possession  of  the  land  in  respect 
of  which  the  way  is  claimed,  and  the  land  over  which  it  passes, 
will  extinguish  the  right,  for  the  prescription  is  gone,  and  the 
way  is  against  common  right  (i). 

Lord  Abinger,  C.  B.  : 

The  union  of  possession  in  the  trustee  did  not  extinguish  the 
easement,  but  only  suspended  it  during  that  unity  of  possession  ; 
and  upon  his  parting  with  the  premises  to  different  tenants,  the 
right  revived.  The  verdict  is  correct,  and  ought  not  to  be 
disturbed. 

[  41  ]  BoLLAND,  B.,  concurred. 

Alderson,  B.  : 

If  I  am  seised  of  freehold  premises,  and  possessed  of  leasehold 
premises  adjoining,  and  there  has  formerly  been  an  easement 
enjoyed  by  the  occupiers  of  the  one  as  against  the  occupiers  of 
the  other,  while  the  premises  are  in  my  hands,  the  easement  is 
necessarily  suspended,  but  it  is  not  extinguished,  because  there 
is  no  unity  of  seisin  ;  and  if  I  pai^t  with  the  premises,  the  right, 
not  being  extinguished,  will  revive.     That  was  the  case  here. 

GuRNEY,  B.,  concurring — 

Rule  refused, 

(1)  1  Eol.  Ab.  935,  Vin.  Ab.  Extinguiehment  (A.)  (C). 
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WILLIAMS  V.  GRIFFITHS.  ^- 

PleoJti 

[45  J 


(2  Cr.  M.  &  R.  45-48 ;   S.  C.  1  Gale,  65 ;    5  Tyr.  748 ;   4  L.  J.  (N.  S.)  H^ch.  of 

Ex.  129.)  ^^^^• 


A.  occupied  a  house  and  land  under  B.,  at  the  rent  of  162.  a  year,  and 
A.,  at  B/s  request,  entered  into  his  employment  as  a  farming  bailiff, 
and  to  perform  other  services,  in  the  place  of  another  person  who  had 
been  employed  by  A.,  and  had  been  paid  12«.  a  week.  A.  continued  in 
B.*8  service  for  more  than  twelve  years,  but  there  was  no  payment  of 
rent  on  the  one  hand,  or  of  wages  on  the  other.  In  an  action  brought 
by  A.,  to  recover  wages  for  twelve  years,  deducting  the  rent:  Held, 
that  this  was  not  such  an  open  account  as  would  take  the  case  out 
of  the  Statute  of  Limitations  since  the  9  Geo.  IV.  c.  14;  but  that 
there  must  be  a  part  payment  in  cash,  or  what  is  equivalent  to  it,  to 
have  that  effect. 

Assumpsit  for  wages,  and  for  work  and  labour,  and  materials 
found  and  provided,  and  for  money  found  to  be  due  upon  an 
account  stated.  Pleas — First,  non  assumpsit ;  secondly,  actio  non 
accrevit  infra  sex  annos.  Beplication,  that  the  several  causes  of 
action  mentioned  in  the  declaration  did  accrue  within  six  years. 
At  the  trial  before  Williams,  J.,  at  the  last  Assizes  for  the 
county  of  Carmarthen,  it  appeared,  that  the  action  was  brought 
to  recover  the  sum  of  205Z.  12«,  llrf.  for  wages  and  services 
for  thirteen  years  or  thereabouts,  at  12s,  per  week,  under  the 
following  circumstances  :  The  plaintiff  had  occupied  a  house  and 
a  few  acres  of  land,  under  the  defendant,  at  the  rent  of  16Z. 
a  year ;  and  had  also  worked  for  him  as  a  mason,  in  erecting 
walls  about  his  farm-yard,  previous  to  March,  1821,  On  the 
25th  of  March,  1821,  the  defendant  proposed,  that  the  plaintiff 
should  take  the  place  of  a  man  who  had  till  then  been  employed 
by  the  defendant,  at  12$.  a  week,  as  his  farming  bailiff,  and  in 
the  performance  of  various  services ;  which  the  plaintiff  agreed 
to  do,  and  continued  in  such  service  until  a  short  time  before  the 
commencement  of  the  action,  but  no  wages  were  ever  paid  on  the 
one  hand,  nor  any  rent  on  the  other.  At  the  trial,  the  plaintiff 
recovered  a  verdict  for  88/.  19s.  9d.,  the  learned  Judge  being  of 
opinion,  that  this  was  not  such  an  open  account  between  the 
parties  as  to  take  the  case  out  of  the  Statute  of  Limitations ; 
but  he  gave  the  plaintiff  leave  to  move  to  increase  the  verdict  to 
the  sum  of  205/.  12^.  lie/.,  if  the  Court  should  be  of  opinion  that 
the  Statute  of  Limitations  was  not  a  bar. 
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Williams  Chilton  now  moved  accordingly  : 

V, 

Griffiths.  The  Statute  of  Limitations  was  not  a  bar,  this  being  a  running 
and  open  account  between  the  parties :  on  the  debit  side,  ser- 
[  *4fi  ]  vices ;  *and  on  the  credit  side,  rent.  In  Catling  v.  Skoulding{i), 
it  was  held,  that  if  there  be  a  mutual  account  of  any  sort 
between  the  plaintiff  and  defendant,  for  any  item  of  which  credit 
has  been  given  within  six  years,  that  is  evidence  of  an  acknow- 
ledgment of  there  being  such  an  open  account  between  the 
parties,  and  of  a  promise  to  pay  the  balance,  as  will  take  the  case 
out  of  the  Statute  of  Limitations.  Le  Blaric,  Serjt.,  there  says 
in  argument,  and  which  was  adopted  by  Lord  Kbnyon,  Ch.  J.,  in 
giving  his  judgment,  that,  "  when  there  is  an  open  unliquidated 
account  between  the  parties,  that  is  evidence  of  such  a  promise," 
(viz.,  as  would  take  the  case  out  of  the  Statute  of  Limitations,) 
'*  because  the  credit  is  given  on  either  side  on  the  faith  of  such 
account,  and  every  new  transaction  amounts  to  an  implied 
acknowledgment  of  the  prior  existing  debt ;  each  article  of  the 
account  on  one  side  being  equivalent  to  a  part  payment  of  the 
bill  on  the  other,  and  a  promise  to  pay  the  balance."  In  that 
case,  the  items  consisted  of  rent  accruing  half-yearly,  on  the  one 
side;  on  the  other,  of  candles  and  liquors  furnished  by  the 
defendants.  In  the  present  case,  the  items  on  the  one  side  were 
the  rent  of  16Z.  a  year ;  and  on  the  other,  the  wages  and  services 
performed  by  the  plaintiff  for  the  defendant,  at  12s.  per  week. 

(Parke,  B.:  Since  Lord  Tenterden's  Act,  must  you  not  contend, 
that  this  was  equivalent  to  part  payment,  in  order  to  avoid  that 
statute  ?) 

Perhaps  it  will  not  be  found  necessary  to  go  that  length ;  for, 
if  the  old  statute  is  avoided,  it  is  contended,  that  the  language  of 
Lord  Tenterden's  Act  does  not  touch  the  present  case,  because 
this  is  not  an  **  acknowledgment  or  promise  by  words  only,"  but 
is  a  promise  implied  in  law,  from  the  circumstances  of  the  case 
and  the  conduct  of  the  parties. 

(Parke,  B.  :  I  think  there  must  be  something  equivalent  to 
[  '47  ]       part  payment.     You  must  shew  an  *agreement  between   the 

(1)  6  T.  R.  189. 
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parties,  that  the  rent  should  go  in  part  payment  of  the  wages.  Williams 
I  think,  especially  since  Lord  Tenterden's  Act,  if  not  before,  gbifpithb. 
that  it  must  be  something  equivalent  to  part  payment.) 

This,  it  is  submitted,  proceeds  on  the  acts  and  conduct  of  the 
parties,  and  not  on  any  verbal  promise  or  acknowledgment,  and  is 
therefore  not  touched  by  Lord  Tenterden's  Act.  But  even  admit- 
ting that  something  equivalent  to  part  payment  must  be  shewn 
here,  as  in  Catling  v.  Skouldmgy  "  each  article  of  the  account  on 
one  side  is  equivalent  to  a  part  payment  of  the  bill  on  the 
other : "  no  express  agreement  between  the  parties,  that  the  rent 
should  go  in  part  payment,  was  proved  in  the  case  cited,  any 
more  than  in  the  case  at  Bar.  This  is  an  important  rule  to  lay 
down,  as  it  will  materially  affect  all  cases  in  which  there  have 
been  mutual  dealings. 

(Parke,  B.  :  This  is  not  the  replication  of  merchants'  accounts, 
but  the  general  replication,  that  the  action  did  accrue  within 
six  years.) 

It  is  laid  down  in  Webber  v.  Tivil  (i)  that,  **  Where  there  have 
been  mutual  current  and  unsettled  dealings  and  accounts  between 
the  parties,  and  any  of  the  items  are  within  six  years,  the  plain- 
tiff, to  a  plea  of  the  statute  that  the  defendant  did  not  promise 
within  six  years,  may  reply  generally,  that  the  defendant  did  so 
promise;  and  the  reason  seems  to  be,  because  the  mutual 
accounts  between  the  parties,  for  any  item  of  which  credit  has 
been  given  within  six  years,  are  of  themselves  evidence  of  there 
being  such  an  open  account,  and  of  a  promise  to  pay  the 
balance;  therefore,  that  sort  of  evidence  is  as  proper  on  the 
issue  of  non  assumpsit  infra  sex  annos,  as  any  other  evidence  of 
an  acknowledgment  of  the  debt  by  the  defendant,  or  of  his 
promise  to  pay  it."  This  replication,  therefore,  is  sufl&cient  to 
meet  the  present  case,  as  here,  there  are  items  down  to  the 
commencement  of  the  action. 

Pabee,  B.  :  [  48  ] 

I  think  it  was  incumbent  on  the  plaintiff  to  show  a  part 
payment  in  cash,  or  what  is  equivalent  to  it,  to  take  the  case  out 
(1)  2  Wins.  Saund.  127  b,  n,  (7). 
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Williams  of  the  statute,  since  Lord  Tenterden's  Act.  There  might  have 
Griffiths,  been  an  agreement  between  the  parties  to  this  effect :  that  the 
one  should  not  call  upon  the  other  for  payment  of  the  money 
due  to  him ;  because  he  owed  him  money  on  the  other  hand. 
Before  Lord  Tenterden's  Act,  that  would  have  been  a  sufficient 
acknowledgment  to  take  the  case  out  of  the  Statute  of  Limita- 
'  tions,  on  the  ground  that  the  conduct  of  the  parties  was  equivalent 
to  an  acknowledgment,  and  of  a  promise  to  pay  the  debt :  but 
it  appears  to  me,  that,  since  the  new  statute,  there  must  be 
something  equivalent  to  part  payment, 

BOLLAND,  B. : 

I  am  of  the  same  opinion.  Before  Lord  Tenterden's  Act, 
I  think  this  would  have  been  taken  out  of  the  statute  ;  but,  since 
that  statute,  there  must  be  part  payment,  or  something  equivalent 
to  it,  to  have  that  effect. 

Alderson,  B.,  concurred.  ^^^^  .^^^^^^^^^ 

1835.  GWILLIM  V.  DANIELL  (1). 

LWh.  of  (2  Cr.  M.  &  R.  61—72  ;    S.  C.  I  Gale.  143 ;    5  Tyr.  644 ;  4  L.  J.  (N.  S.) 

1'^^^*'  Ex.  174.) 


[61] 


Assumpsit  on  an  agreement,  by  which  the  defendant  agreed  lo  sell, 
and  the  plaintiS  to  purchase,  all  the  naphtha  which  the  defendant  might 
make  from  tho  Ist  June  next,  for  and  during  the  term  of  two  years,  say 
from  1,000  to  1,200  gallons  per  month,  at  the  rate  of  2«.  6rf.  jjer 
gallon,  &c. ;  and  it  was  agreed,  that,  should  tho  plaintiff  be  desirous 
of  dissolving  the  said  contract  before  the  expiration  of  the  said  term,  he 
should  be  at  liberty  so  to  do,  on  giving  the  defendant  three  months* 
notice.  The  declaration  averred,  that  the  quantities  of  naphtha  that  the 
defendant  ought  to  have  made  during  a  period  of  ten  months,  under 
the  agreement,  at  the  rate  of  from  1,000  to  1,200  gallons  per  month, 
and  to  have  sold  and  delivered  to  the  plaintiff,  amounted  to  a  much 
larger  quantity  than  he  had  sold  and  delivered,  viz.,  7,000  gallons  more; 
yet  that  the  defendant  had  not  sold  and  delivered  the  same  to  him :  Held, 
on  demurrer,  that  the  declaration  could  not  be  sustained. 

The  first  count  of  the  declaration  stated,  for  that  whereas 
heretofore,  to  wit,  on,  &c.,  by  a  certain  memorandum  of  agree- 
ment then  made  between  the  defendant  of  the  one  part,  and  the 

(1)  Followed  in  McConnel  v.  Cf.  3forrt«  v.  Xei?Mon  (1875)  1  C.  P.  D. 
Murphy  (1873)  L.  R.  5  P.  C.  203.      155,  45  L.  J.  C.  P.  409.— E.  C. 
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plaintiff  of  the  other  part,  the  defendant  did  agree  to  sell  to  the  gwillim 
plaintiff,  and  the  plaintiff  did  agree  to  purchase  of  the  defendant,  dan^ell. 
all  the  naphtha  that  the  defendant  might  make  from  the  1st  day  of 
June  then  next,  for  and  during  the  term  of  two  years,  say  from  1,000 
to  1,200  gallons  per  month,  proof  strength,  Sykes'  hydrometer, 
at  the  rate  of  2«.  6rf.  per  gallon  imperial  measure,  to  advance  2d. 
per  gallon  on  every  number  above  proof  strength,  and  to  allow 
in  the  same  proportion  for  all  that  might  be  delivered  under 
proof,  to  be  delivered  at  Newport,  and  packages  to  be  returned : 
payment  by  acceptance  at  two  months  after  date,  allowing 
2J  per  cent,  discount,  or  if  in  cash  6  per  cent,  discount,  from 
the  14th  day  of  every  month,  for  the  quantity  delivered  in  the 
month  preceding.  And  it  was  thereby  then  also  agreed,  that, 
should  the  plaintiff  be  desirous  of  dissolving  the  said  contract 
before  the  expiration  of  the  said  term,  he  should  be  at  liberty 
so  to  do,  on  his  giving  the  defendant  three  months'  notice  in 
writing;  and  the  said  agreement  being  so  made,  afterwards, 
on  the  day  and  year  first  aforesaid,  in  consideration  thereof,  and 
that  the  plaintiff,  at  the  request  of  the  defendant,  had  then  pro- 
mised the  defendant  to  perform  the  said  agreement,  &c.  (mutual 
promises).  And  the  plaintiff  says,  that  although  the  defendant 
did  after  the  time  of  making  the  said  agreement,  at  various 
times,  from  the  1st  day  of  June,  1832,  to  the  1st  day  of  April, 
1833,  duly  sell  and  deliver  to  the  plaintiff  certain  quantities, 
to  wit,  3,000  gallons  of  the  said  naphtha,  and  *although  the  [  *e2  ] 
plaintiff  did  from  time  to  time  during  the  period  last  aforesaid 
duly  purchase  and  accept  of  the  defendant  the  said  last-men- 
tioned quantity  of  naphtha  at  the  prices,  and  pay  for  the 
same  in  manner  and  at  the  time  in  the  said  agreement  in 
that  behalf  provided,  and  did  from  time  to  time  during  the 
same  period  duly  return  the  packages  in  the  said  agreement 
mentioned  to  the  defendant,  and  did  in  all  other  things 
perform  the  said  agreement  on  bis  part ;  and  although  the 
quantities  of  naphtha  aforesaid  that  the  defendant  ought  to 
have  made  during  the  said  last-mentioned  period,  being  a  period 
of  ten  calendar  months,  under  his  said  agreement,  at  the  rate  of 
from  1,000  to  1,200  gallons  per  month,  and  to  have  sold  and 
delivered  to  the  plaintiff,  amount  to  a  much  greater  quantity  than 
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GwiLLiM      the  said  3,000  gallons,  to  wit,  to  10,000  gallons  at  the  least ; 

Danibll.  fl-nd  although  a  reasonable  time  for  the  sale  and  delivery  of  the 
residue,  to  wit,  7,000  gallons  of  the  said  last-mentioned  quantity 
of  naphtha  has  long  elapsed,  and  the  plaintiff  was  always  after 
the  making  of  the  said  agreement,  from  the  1st  day  of  June, 
1832,  during  the  period  last  aforesaid,  and  within  a  reasonable 
time  after  the  expiration  of  each  month  of  the  said  last-men- 
tioned period,  ready  and  willing  to  have  purchased  and  received 
of  the  defendant  the  residue  of  all  the  said  naphtha  that  the 
defendant  might  make  at  the  said  rate  of  1,000  to  1,200  gallons 
per  month,  at  the  prices  in  the  said  agreement  in  that  behalf 
specified,  and  to  have  duly  returned  the  packages  of  the  said 
naphtha  from  time  to  time  as  in  the  said  agreement  is  also  men- 
tioned, and  to  have  paid  for  the  said  naphtha  in  the  manner  and 
at  the  time  in  the  said  agreement  also  mentioned,  whereof  the 
defendant  then  had  notice  ;  yet  the  defendant,  not  regarding  the 
said  agreement  and  his  said  promise,  or  either  of  them,  did  not 
at  any  time  during  the  period  last  aforesaid  deliver,  nor  hath  he 
hitherto  delivered,  to  the  plaintiff  at  Newport,  or  elsewhere,  any 
[  *6S  ]  greater  quantity  of  the  said  10,000  ^gallons  than  the  said  3,000 
gallons  of  the  said  naphtha,  and  the  residue  thereof,  to  wit, 
7,000  gallons,  was  and  is  wholly  unsold  and  undelivered  by  the 
defendant  to  the  plaintiff,  whereby  the  plaintiff  has  been 
deprived  of  great  gains  and  profits,  to  wit,  1,000Z.  which  he 
might  and  otherwise  would  have  acquired  by  rectifying  the  said 
residue  of  the  said  naphtha,  and  selling  the  same  at  much 
advanced  prices. 

The  second  count  of  the  declaration  resembled  the  first  in 
substance,  and  ultimately  no  question  arose  upon  it. 

Fleas — first,  as  to  the  first  and  second  counts  of  the  declara- 
tion, that  before  and  at  the  times  of  making  the  said  agreements 
respectively,  the  defendant  was  a  manufacturer  of  acetate  of 
lime,  and  carried  on  the  trade  and  business  of  such  manufac- 
turer, to  wit,  in  the  county  aforesaid ;  and  at  the  said  times 
respectively  the  defendant  intended  and  expected  to  continue, 
and  it  was  expected  by  the  plaintiff  that  the  defendant  would 
continue,  to  carry  on  such  trade  and  business  for  the  periods  of 
time  to  which  the  said  agreements  respectively  referred,  in  the 
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manner  in  which  he  was  at  the  said  times  carrying  it  on ;  and  Gwillim 
by  the  course  of  such  manufacture  as  so  carried  on  and  expected  daniell, 
to  be  carried  on,  naphtha  was  and  was  expected  and  intended  to 
be  made  and  produced,  not  as  the  principal  object  of  such  manu- 
facture, bat  as  incidental  to  the  manufacture  of  acetate  of  lime, 
the  quantity  of  naphtha  so  produced  being  limited  by  the  quan- 
tity of  acetate  of  lime  which  the  defendant  might  have  occasion 
to  make  in  his  said  business ;  and  that  it  was  not  then  and  there 
intended  or  expected  that  the  defendant  should,  during  any  part 
of  the  said  periods  of  time,  make  any  naphtha  otherwise  than  as 
aforesaid ;  of  all  which  premises  the  plaintiff  at  the  said  times 
respectively  had  notice;  and  the  defendant  avers  that  the  said 
agreement  was  made  of  and  concerning  such  naphtha  so  expected 
to  be  produced  in  such  trade  and  business,  and  that  the  plaintiff 
and  defendant  meant  and  intended  by  the  said  first  mentioned 
"^agreement,  that  the  defendant  should  sell,  and  the  plaintiff  buy,  f  *^^  ] 
all  such  naphtha  so  to  be  made  in  such  trade  and  business  as 
aforesaid,  and  no  more;  but  that  the  plaintiff  should  not  be 
compellable  to  receive  or  pay  for  more  naphtha  than  from  1,000 
to  1,200  gallons  per  month.  And  the  defendant  further  saith, 
that  during  the  periods  in  the  said  agreement  mentioned,  he  did 
carry  on  the  said  trade  and  business  in  the  manner  as  so  intended 
and  expected,  and  did  sell  and  deliver  in  the  manner  and  on 
the  terms  in  the  said  agreement  mentioned,  the  said  quantities 
of  naphtha  in  the  said  declaration  in  that  behalf  mentioned,  and 
that  the  same  was  all  the  naphtha  made  by  the  defendant  in  his 
said  trade  and  business,  and  that  the  defendant  did  not  during 
the  said  periods  make  any  more  or  other  naphtha  than  what  he  so 
delivered — concluding  with  a  verification.  Second  plea — That 
before  the  time  of  the  sale  and  delivery  of  the  said  quantities  of 
naphtha  in  the  said  declaration  mentioned  to  have  been  sold  and 
delivered  by  the  defendant  to  the  plaintiff  respectively,  it  was 
agreed  by  and  between  the  plaintiff  and  the  defendant,  that  such 
quantities  of  naphtha  should  be  accepted  and  received  by  the 
plaintiff,  and  sold  and  delivered  by  the  defendant,  instead  of  the 
quantities  mentioned  and  agreed  by  the  said  first-mentioned 
agreement  to  be  bought  and  sold;  and  that  the  same  were, 
under  such  agreements  so  made  in  that  behalf,  bought  and  sold, 
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GwiLLiM     delivered  and  received,  in  full  satisfaction  of  such  quantities  in 
Danibll.     such  first-mentioned  agreement.     Verification.     Third  plea — As 
to  the  said  first  count,  that  after  the  making  of  the  said  agree- 
ment in  that  count  mentioned,  and  that  the  whole  of  the  supposed 
causes  of  action  therein  mentioned  had  accrued,  and  during  the 
said  term  of  two  years  therein  specified,  to  wit,  on  the  25th  day 
of  March,  in  the  year  of  our  Lord  1833,  in  consideration  that  the 
defendant,  at  the  plaintiflf's  request,  would  agree  with  the  plain- 
tiff to  reduce  the  price  of  the  naphtha  to  be  sold  by  the  defendant 
[  *65  ]        to  the  plaintiff  under  the  said  agreement  *in  the  said  first  count 
mentioned,  from  the  1st  day  of  April,  1833,  until  the  expiration 
of  the  said  term  of  two  years,  at  2«.  4rf.  per  gallon,  at  proof,  per 
Sykes'  hydrometer,  the  plaintiff  then  promised  the  defendant  to 
forego  all  claim  in  respect  of  such  last-mentioned   causes  of 
action,  and  the  plaintiflf's   damages  on   occasion  thereof,  and 
to  accept  such  agreement  in  full  satisfaction  and  discharge  of 
such   last-mentioned  cause  of  action  and  damages.     And  the 
defendant  avers  that  he  did  accordingly  then  agree  with  the 
plaintiflf  to   reduce   the  price  of  the  naphtha  to  be   sold  by 
the  defendant  to  the  plaintiflf  under  the  said  agreement  in  the 
first  count  mentioned,  from  the  said  1st  day  of  April,  1833,  until 
the  expiration  of  the  said  term  of  two  years,  at  2«.  4d.  per  gallon, 
at  proof,  per  Sykes'  hydrometer,  and  reduced  such  price  accord- 
ingly upon  the  terms  aforesaid ;  and  the  defendant  then  accepted 
such  agreement  in  full  satisfaction  and  discharge  of  the  said 
cause  of  action  in  the  said  first  count  mentioned,  and  all  the 
plaintiflf's  damages  on  occasion  thereof.     Concluding  with  a  veri- 
fication.    Fourth  plea,  as  to  the  second  count,  that  there  was 
not  any  consideration  for  the  said  supposed  agreement  and  pro- 
mise of  the  defendant  in  the  second  count  mentioned,  as  the 
plaintiflf  hath  alleged;    and  of  this  he  defendant  puts  himself 
upon  the  country,  &c. 

To  these  pleas  the  plaintiflf  demurred,  and  assigned  the 
following  causes  of  demurrer.  As  to  the  first  plea,  that  the 
defendant  offered  to  put  in  issue  as  matter  of  fact  the  construc- 
tion of  an  agreement  which  was  matter  of  law ;  that  the  plea 
amounted  to  the  general  issue,  and  that  it  oflfered  to  put  in  issue 
matters  irrelevant  and  immaterial,  and  that  it  was  double.     As 
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to  the  second  plea,  that  the  agreement  stated  ought  to  have  been      gwillim 

shewn  to  be  in  writing  ;  that  there  was  no  consideration  for  such      dani'bll. 

agreement ;  that  the  delivery  of  a  smaller  quantity  could  not  be 

a  satisfaction  for  the  non-delivery  of  a  greater  quantity.     As  to 

the  third  plea,  that  the  agreement  there  stated  ^should  have        ^  *^^  ^ 

appeared  to  be  in  writing,  and  signed  by  the  party  chargeable ;    . 

and  that  the  plea  was  double.      And  as  to  the  last  plea,  that 

it  did  not  confess  and  avoid,  or  deny  the  matters  in  the  second 

count,  but  referred  to  it  as  the  **  supposed  "  agreement ;  that 

it  was  doubtful  to  which  of  the  agreements  mentioned  in  the 

second  count  the  plea  was  pleaded ;  that  it  was  repugnant,  that 

it  ought  to  have  concluded  with  a  verification,  and  that  it  was 

double.     Joinder  in  demurrer. 

W.  H.  Watson,  in  support  of  the  demurrer  :  * 
All  the  pleas  are  bad. 

(Maule :  The  defendant  means  to  contend  that  neither  of  the 
counts  of  the  declaration  can  be  sustained.) 

The  first  count  is  on  an  agreement  to  purchase  from  the 
defendant  all  the  naphtha  he  may  make  during  the  term  of  two 
years,  "  say  from  1,000  to  1,200  gallons  per  month."  The 
construction  of  this  contract  is  a  question  for  the  Court ;  but  the 
first  part  of  the  first  plea  attempts  to  explain  it,  by  the  intro- 
duction of  extrinsic  evidence.  By  the  insertion  of  the  averment 
that  the  quantity  of  naphtha  was  to  be  limited  by  the  quantity 
of  acetate  of  lime  manufactured,  the  defendant  has  given  a 
totally  different  construction  to  the  contract  stated  in  the 
declaration.  That  contract  being  for  the  sale  of  goods  above 
the  value  of  lOZ.,  and  also  being  a  contract  not  to  be  performed 
within  the  year,  is  within  the  Statute  of  Frauds,  and  must 
therefore  be  taken  to  be  in  writing ;  and  being  in  writing,  it 
cannot  be  varied  by  parol.  It  is  true  that  there  are  certain  cases 
where  parol  evidence  has  been  received  to  explain  the  meaning 
of  written  contracts,  but  those  are  cases  where  there  has  been 
a  particular  course  of  trade,  or  where  words  have  acquired 
a  certain  mercantile  sense,  with  reference  to  which  the  agree- 
ment is  supposed  to  have  been  made.     It  is  for  the  Court  to  put 
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GwiLLiM      the  proper  construction  upon  a  contract  of  this  kind,  and  the 

DanVell.     defendant  is  not  entitled  to  shew  what  expectations  it  was  *made 

[  *67  ]       under.    Where  the  contract  was  for  the  purchase  of  **  about  300 

quarters,  more  or  less,  of  foreign  rye,''  Lord  Tenterden  said, 

it  was  for  the  Court  to  put  their  construction  upon  the  contract : 

Cross  V.  Eglin{i). 

(Parke,  B.  :  Does  not  that  part  of  the  plea  which  seeks  to  put  a 
different  construction  upon  the  contract  stated  in  the  declaration 
amount  to  the  general  issue  ?) 

It  does  so,  and  that  is  assigned  as  one  of  the  causes  of  demurrer. 
The  second  plea  states,  that  before  the  time  of  the  sale  and 
delivery  of  the  quantities  of  naphtha  in  the  declaration  mentioned 
to  have  been  sold  and  delivered,  it  was  agreed  between  the 
plaintiff  and  the  defendant,  that  such  quantities  of  naphtha 
should  be  accepted  and  received  by  the  plaintiff,  and  sold  and 
delivered  by  the  defendant,  instead  of  the  quantities  mentioned 
and  agreed  by  the  first  agreement  to  be  bought  and  sold,  and 
that  the  same  were  under  such  agreements  bought  and  sold, 
delivered  and  received,  in  fjall  satisfaction  of  such  quantities 
mentioned  in  the  first  agreement.  This  plea  is  bad  on  two 
grounds :  first,  as  already  stated,  the  first  agreement  is  within 
the  Statute  of  Frauds,  and  must  exist  in  writing.  It  was  not 
competent,  therefore,  for  the  parties  to  waive  that  agreement 
by  a  subsequent  parol  agreement,  even  before  breach :  Goss  v. 
Lord  Nugent  (2),  where  the  distinction  is  taken  between  waiving 
a  written  contract  at  common  law  by  parol,  and  waiving  a 
writton  contract  under  the  Statute  of  Frauds,  and  where  it  was 
held  that  in  the  latter  case  such  waiver  could  not  take  place. 
That  the  subsequent  agreement  was  by  parol,  is  admitted  on  the 
pleadings;  for  had  it  been  in  writing,  it  should  have  been  so 
stated  in  the  plea,  the  distinction  being  between  the  mode  of 
pleading  in  a  declaration  and  in  a  plea ;  in  the  former  case 
[  ♦68  ]  it  not  being  necessary  to  shew  the  agreement  in  writing,  *whil€ 
it  is  essential  in  the  latter  case  :  Case  v.  Barber  (3).     The  second 

(1)  36  R.  R.  498  (2  B.  &  Ad.  106).  (3)  T.    Raj-m.    450;     Com.    I>i«r. 

(2)  39  R.  R.  392  (5  B.  &  Ad.  58 ;      Action  upon  Assumpsit,  (F.  3) ;    1 
2  Nev.  &  M.  28).  Saund.  211  b,  n. 
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objection  to  the  plea  is,  that  it  purports  to  shew  an  accord  and  Gwillim 
satisfaction,  and  fails  to  shew  the  latter ;  it  merely  states  that  daniell. 
it  was  agreed  to  take  a  smaller  quantity  of  naphtha  in  satisfac- 
tion of  a  greater.  To  make  this  plea  good,  the  satisfaction  must 
appear  to  be  reasonable ;  and  therefore  it  has  been  held  that  a 
plea  of  the  acceptance  of  a  smaller  sum  of  money  in  lieu  of  a 
larger  sum,  is  bad :  Fitch  v.  Sutton  (i).  Upon  both  the  grounds 
above  stated,  it  is  submitted  that  the  second  plea  is  bad. 

The  third  plea  is  also  bad,  on  the  same  ground  as  the  second, 
namely,  that  it  sets  up  a  parol  agreement  to  vary  a  written 
contract  under  the  Statute  of  Frauds.  This  plea  is  likewise 
defective  as  not  sufficiently  confessing  the  cause  of  action  which 
it  afterwards  professes  to  avoid :  it  attempts  to  give  an  answer 
to  the  claim  of  the  plaintiff  after  breach,  and  states  that  after 
"  the  said  supposed  causes  of  action  had  accrued."  Now  it  ought 
to  have  confessed  the  causes  of  action,  according  to  the  case 
of  Gould  V.  Lashury  (2),  where  a  plea  that  the  defendant  was 
discharged,  by  the  order  of  the  Insolvent  Debtors'  Court,  from 
the  causes  of  action  in  the  declaration  mentioned,  if  any,  was 
held  bad  on  special  demurrer.  The  word  "  supposed  *'  is  equally 
objectionable  with  the  words  **  if  any,"  and  equally  fails  to 
confess  the  breach. 

(Parke,  B.  :  It  does  not  appear  to  me  that  the  word  "  supposed  " 
is  open  to  the  same  objection.  It  is  the  common  form  of  pleading, 
and  its  origin  was,  that  when  the  general  issue  was  pleaded, 
together  with  special  pleas,  a  seeming  incongruity  might  be 
avoided.) 

The  last  plea  pleaded  to  the  second   count  is  bad,  because  it 
amounts  to  the  general  issue.    A  denial  of  *the  consideration       [  ♦eg  ] 
is  a  denial  of  any  contract  between  the  parties. 

But  the  defendant  says,  that  although  the  pleas  may  be  bad, 
yet  still  he  is  entitled  to  judgment,  on  the  ground  that  the 
declaration  cannot  be  maintained.  In  order  to  ascertain  whether 
the  counts  be  good,  it  is  necessary  to  see  what  is  the  proper 
construction  of  the  contract.     The  plaintiff  contends  that  the 

(1)  5  East,  230.  (2)  1  Cr.  M.  &  It.  254. 
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GwiLLiM     meaning  of  the  agreement  is  this,  that  the  defendant  undertakes 

Daniell.     to  manufacture  naphtha  for  two  years,  to  let  the  plaintiff  have 

all  that  he  shall  manufacture  during  that  period,  and  that  the 

quantity  shall  amount  to  somewhere  about  1,000  or  1,200  gallons 

per  month. 

(LoBD  Abinger,  C.  B.  :  Do  you  contend  that  at  all  events  the 
defendant  was  bound  to  carry  on  his  business  for  the  purpose 
of  fulfilling  this  contract  with  the  plaintiff  ?) 

Certainly. 

(Lord  Abinger,  C.  B.  :  Would  there  have  been  a  breach  of  the 
agreement,  if  at  the  end  of  the  first  year  circumstances  over  which 
he  had  no  control  had  compelled  him  to  relinquish  his  trade  ?) 

It  is  not  necessary  to  go  the  whole  length  of  that  proposition. 
It  is  sufficient  to  say  that  if  he  voluntarily  abandoned  the 
business  before  the  expiration  of  the  two  years,  it  would  be  a 
breach.  Unless  prevented  by  some  inevitable  necessity,  he  must 
perform  his  contract.  The  case  of  Lord  Shreivsbiiry  v.  Gilbert  (i) 
is  a  direct  authority  upon  this  point.  There  a  lessee  covenanted 
that  he  would  at  all  times  and  seasons  of  burning  lime  supply 
the  lessor  and  his  tenants  with  lime,  at  a  stipulated  price,  for 
the  improvement  of  their  lands  and  repair  of  their  houses; 
and  the  Court  held  that  this  was  an  implied  covenant  also  that 
he  would  burn  lime  at  all  such  seasons,  and  that  it  was  not  a 
good  defence  to  plead  that  there  was  no  lime  burned  on  the 
premises,  out  of  which  the  lessor  could  be  supplied. 

(Lord  Abinger,  C.  B.:  The  meaning  of  any  particular  words  in 
[  '70  ]  a  contract  *is  to  be  collected  not  only  from  the  words  themselves, 
but  likewise  from  the  context,  as  was  done  in  the  case  of  Lord 
Shrewsbury  v.  Gilbert,  But  what  is  there  in  the  present  agree- 
ment to  shew  an  obligation  upon  the  defendant  to  continue  his 
manufactory  for  the  full  period  of  two  years,  or  to  supply,  at  all 
events,  a  quantity  amounting  to  about  1,000  or  1,200  gallons  per 
month?     Suppose  that  the  defendant  had  in  any  one  month 

(1)  21  E.  K.  367  (2  B.  &  Aid.  487). 
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manufactured  only  500  gallons  of  naphtha,  and  with  the  view  of  Gwillim 
performing  his  contract  had  purchased  500  gallons  more,  would  dakiell. 
the  plaintiff  have  been  bound  to  accept  the  latter  quantity  ?) 

It  is  conceived  that  he  would  have  been  liable. 

Maule,  for  the  defendant,  was  stopped  by  the  Court. 

Lord  Abinger,  C.  B.  : 

There  is  no  occasion  to  inquire  whether  the  pleas  be  good  or 
not ;  the  question  is,  whether  the  declaration  can  be  sustained. 
The  contract  there  stated  is,  that  the  defendant  agreed  to  sell, 
and  the  plaintiff  agreed  to  purchase,  all  the  naphtha  which  the 
defendant  might  make  from  the  first  day  of  June  then  next, 
for  and  during  the  term  of  two  years,  say  from  1,000  to  1,200 
gallons  per  month.  In  declaring  upon  this  contract,  the  plaintiff 
states,  that  although  he  has  received  3,000  gallons,  the  defendant 
ought  under  the  agreement  to  have  made  naphtha  at  the  rate 
of  from  1,000  to  1,200  gallons  per  month,  which  would  have 
amounted  to  a  much  larger  quantity  than  the  3,000  gallons,  that 
is  to  say,  10,000  gallons ;  and  he  assigns  as  a  breach  the  not 
delivering  to  him  the  difference  between  the  8,000  and  10,000 
gallons.  The  declaration  contains  no  averment  attributing  to 
the  words  of  the  contract  any  other  sense  than  that  which  they 
naturally  bear.  In  cases  of  mercantile  contracts,  the  words 
employed  may,  by  usage,  bear  a  very  different  meaning  from 
their  natural  import.  Thus,  by  *cu8tom,  the  word  "  average  "  [  •71  ] 
has  acquired  the  sense  of  **  partial,"  although  in  its  proper  sense 
it  has  a  very  different  signification.  There  are  numberless  other 
instances  in  which  the  meaning  of  mercantile  contracts  has  been 
made  matter  of  evidence.  In  the  present  case,  however,  we  can 
only  construe  the  agreement  from  the  bare  words  employed, 
there  being  no  averments  in  the  declaration  to  give  a  different 
construction  to  those  words.  The  agreement  there  is  simplj^ 
this,  that  the  plaintiff  undertakes  to  accept  all  the  naphtha  that 
the  defendant  may  happen  to  manufacture  within  the  period 
of  two  years.  The  words  "say  from  1,000  to  1,200  gallons," 
are  not  shewn  to  mean  that  the  defendant  undertook,  at  all 
events,  that  the  quantity  manufactured   should  amount  to  so 


698 


1835.    EX.     2  CR.  M.  &  R.  71—72. 


R.B. 


GWILLIM 

Daniell. 


[•72] 


much.  If  by  fraud  the  defendant  manufactured  less  than 
he  ought  to  have  done,  the  breach  should  have  been  shaped 
accordingly.  Here  it  does  not  appear  that  in  the  ordinary  course 
of  his  manufacture  the  defendant  ought  to  have  produced  a 
larger  quantity  than  he  has  done  ;  and  we  cannot,  therefore,  say 
that  he  has  broken  his  contract.  If  any  uncertainty  existed  with 
regard  to  the  meaning  of  the  contract,  that  uncertainty  ought 
to  have  been  removed  by  the  plaintiflF,  who  ought  to  have  put 
the  proper  construction  upon  it.  He  ought  to  have  explained 
the  meaning  of  the  word  **  say,"  and  have  shewn  that  it  was 
intended  as  a  sort  of  warranty.  I  construe  it  in  favour  of  the 
defendant,  as  meaning  merely  that  in  all  probability  the  quantity 
of  naphtha  produced  will  amount  to  1,000  or  1,200  gallons.  If 
this  was  a  fraudulent  statement,  the  plaintiff  might  have  avoided 
the  contract,  and  might  have  sued  the  defendant  for  a  fraudulent 
representation.  But  the  contract  in  reality  was  this,  "  I  under- 
take to  sell  to  you  all  the  naphtha  that  I  may  make  in  my  works 
during  the  next  two  years."  That  it  may  probably  amount  in 
quantity  to  1,000  or  1,200  gallons  per  month,  is  no  part  of  *the 
contract.  The  real  contract  is  for  the  sale  of  all  the  naphtha 
that  the  works  may  reasonably  make.  It  is  consistent  with  the 
breach  assigned  in  the  declaration,  that  the  works  are  wholly 
incapable  of  producing  more  than  the  quantity  actually  delivered. 

The  rest  of  the  Court  concurring — 

Jud-gment  for  the  defendant. 


1835. 

Exch.  of 
Pleas, 

[120] 


MOEEIS   V.   SMITH. 

(2  Cr.  M.  &  E.  120;    S.  C.  1  Gale,  103;    5  T>t.  623;   4  L.  J.  (N.  S.) 
Ex.  184  ;  3  Dowl.  P.  C.  698.) 

The  addition  of  the  defendant  need  not  be  inserted  in  the  writ  of 
summons.     It  is  sufficient  to  state  his  residence  (1). 

In  this  case,  Miller  moved  to  set  aside  the  service  of  the  writ  of 
summons  for  irregularity,  on  the  ground  that  the  defendant  being 
an  attorney,  he  was  only  described  as  of  Paper  Buildings  in  the 
Inner  Temple,  London :  his  addition  of  "gentleman"  was  not  given. 

(1)  Even  a  wrong  address  does  not  now  vitiate  the  writ :  Smith  v.  Hammondy 
'96,  1  Q.  B.  571.— F.  P. 
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Per  Curiam  :  morris 

V, 

The  form  in  the   statute  2  Will.  IV.  c.  39,  s.  1,  does  not       Smith. 

require  the  addition  of  the  defendant  to  be  inserted  in  the  writ. 

The  form  of  the  writ  of  summons  given  in  the  schedule  to  that 

Act  is,  **  To  C.  D.,  of  &c."  (i),  that  is  only  for  the  residence,  and 

here  it  is  given. 

Rule  refused. 


BALL  V.  CULLIMORE  and  Others.  1835. 

Exch,  c 
Pleas, 

[120] 


(2  Cr.  M.  &  R.  120—124  ;    S.  C.  1  Gale,  96 ;    5  Tjt.  753 ;    4  L.  J.  (N.  S.)  Exch,  of 

Ex.  137.)  Pleas. 


A  feoffment  by  a  lessor,  with  livery  of  seisin  made  on  the  land,  operates 
as  a  determination  of  a  tenancy  at  will,  although  the  tenant  at  will  be 
off  the  land  at  the  time  the  livery  is  made,  and  has  had  no  notice  of  the 
determination  of  the  will. 

Trespass.  The  first  count  of  the  declaration  was  for  breaking 
and  entering  the  plaintifif's  close,  situate  at  Whitfield,  in  the 
county  of  Gloucester,  and  ejecting  the  plaintiff  therefrom,  &c. 
The  second  count  was  for  an  assault  and  battery.  Pleas,  not 
guilty,  and  a  justification  to  both  counts ;  upon  which,  however, 
no  question  arose. 

At  the  trial  before  Alderson,  B.,  at  the  last  Summer  Assizes 

for  the  county  of  Gloucester,  the  only  question  was,  whether  the 

plaintiff  was  lawfully  in  possession  of  a  close  of  land,  inclosed 

from   the   waste   by   one   Eichard  Withers,  the   father  of  the 

defendant  Thomas  Withers.     The  inclosure  from  the  waste  had 

taken  place  about  *thirty  years  ago  ;  since  which  time,  Eichard       [  '121  ] 

Withers  had  continued  in  quiet  possession  of  the  land  until 

about  six  or  seven  years  ago,  when  he  agreed  to  sell  the  land 

to  his  son  for  the  sum  of  5?. ;  and  the  son  was  in  pursuance 

of  that  agreement  put  into  possession :  but  only  a  small  part 

of  the  purchase  money  was  paid.      Thomas  Withers,  the  son, 

continued  in  quiet  possession   down  to  the  year  1831,  when 

Eichard  Withers,  the  father,  not  having  been  able  to  obtain  the 

remainder  of  the  purchase  money,  at  the  plaintiff's  request, 

(1)  The  form,  in  this  respect.  Judicature  Acts,  1873  to  1894.  (See 
remains  unchanged  by  the  Rules  R.  S.  C.  Ord.  IT.  r.  3,  Appendix  A, 
of   the   Supreme   Court   under   the      Part  I.) — R.  0. 
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Ball  agreed  to  sell  him  the  land  for  the  sum  of  5L  ;  and  the  plaintiff 
CuLLiMORE.  having  paid  the  money,  a  feoffment  was  accordingly  prepared 
by  one  Baxter,  an  attorney,  and  duly  executed  by  Withers,  the 
father,  and  the  plaintiff,  with  livery  of  seisin  indorsed.  After 
the  feoffment  was  executed,  the  attorney  of  the  feoffor  proceeded 
to  the  land  in  order  to  make  livery  of  seisin,  for  the  purpose 
of  delivering  possession  to  the  plaintiff;  and  possession  was 
accordingly  delivered  to  him.  It  appeared,  that,  shortly  before 
the  parties  went  on  the  land,  they  saw  Withers  the  son  upon  the 
land,  but  there  was  no  person  upon  the  land  when  they  got 
there.  The  possession  of  the  land  was  disputed  by  Thomas 
Withers,  the  son,  down  to  the  commencement  of  the  action.  The 
jury  found  that  Thomas  Withers  did  not  go  off  the  land  for 
the  purpose  of  giving  up  possession.  The  learned  Judge  directed 
the  jury  to  find  a  verdict  for  the  defendants;  but  gave  the 
plaintiff  liberty  to  move  to  enter  a  verdict  for  him,  if  the  Court 
should  be  of  opinion,  that  the  livery  of  seisin  was  suflScient  in 
point  of  law  to  confer  a  valid  title  on  the  plaintiff.  Ludlow, 
Serjt.,  having  in  Michaelmas  Term  last  obtained  a  rule 
accordingly — 

Maule,  R.  V.  Richards,  and  Lumley  shewed  cause : 

The  land  in  question  having  been  already  sold  by  the  father 
to  the  son,  and  he  having  been  put  into  possession,  the  sale 
to  the  plaintiff  afterwards  was  a  void  sale ;  for,  although  there 
[  '122  ]  may  not  have  been  a  sufScient  conveyance  from  the  *father,  yet 
still  the  son  had  a  legal  possession,  which  it  was  necessary 
should  be  put  an  end  to,  before  the  father  could  convey  the 
property.  Suppose  Withers,  the  father,  had  a  good  right 
originally  to  sell  and  convey  away  this  land,  he  had  disposed 
of  that  right  by  the  sale  to  his  son;  and  having  given  up 
possession  to  him  under  that  contract,  he  thereby  conferred 
upon  him  a  legal  possession ;  and  until  that  was  determined, 
the  sale  to  the  plaintiff  was  the  sale  of  a  mere  title,  contrary 
to  the  Statute  of  Champerty,  32  Hen.  VIII.  c.  9. 

(Lord  Abinoer,  C.  B.  :  The  father  still  had  the  legal  estate 
in  him,  and  therefore  had  something  still  to  convey,  as  the 
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contract  of  sale  was  not  carried  into  effect  by  deed.     There  was        Ball 
no  evidence  of  any  sale  but  an  equitable  sale.  CuLLiifojiE. 

Parke,  B.  :  The  son  was  not  holding  adversely,  but  as  tenant 
at  will  to  his  father.) 

His  rightful  title  undoubtedly  would  be  as  tenant  at  will,  but 
he  was  claiming  adversely. 

(Parke,  B.  :  The  evidence  of  the  contract  of  purchase,  and 
of  his  being  put  into  possession  under  that  contract,  shewed 
that  he  was  in  possession  as  tenant  at  will ;  that  was  his 
legal  title.) 

It  is  submitted  that  the  son  was  in  possession  holding  adversely. 
But,  assuming  that  the  possession  was  not  adverse,  there  was 
still  the  tenancy  at  will,  which  it  was  necessary  should  be  deter- 
mined ;  and  the  entry  on  the  land  to  give  livery  of  seisin  to  the 
plaintiff  under  the  feoffment,  in  the  absence  of  the  tenant,  could 
not  have  that  effect.  , 

(Parke,  B.  :  There  is  an  authority  in  Com.  Dig.  Estates,  (H.  6) 
that  if  the  lessor  comes  on  the  land  and  makes  a  feoffment, 
it  determines  the  will.) 

It  is  certainly  so  laid  down,  but  that  must  be  intended  when  the 

tenant  is  on  the  land  and  has  notice  of  it  (i).     In  Com.  Dig. 

Feoffment,  (B.  7)  it  is  stated  that  the  livery  will  be  good,  if  the 

tenant  be  only  lessee  at  will,  though  he  dissents,  for  the  livery 

shall  be  a  determination  of  the  will ;  and  Dyer,  186,  *is  cited.       [  •123  ] 

But  it  may  be  argued  that  the  words  "  though  be  dissent "  imply 

that  possession  has  been  previously  demanded,  and,  after  that, 

the  tenant  at  will  became  a  mere  trespasser.     The  feoffor  ought 

not  to  be  allowed  to  make  the  tenant  at  will  a  trespasser,  which 

this  would  have  the  effect  of  doing,  without  his  knowledge,  or 

some  notice  or  demand  of  possession.     If  entitled  to  possession 

(1)  See  Com.  Dig.  Est.  (H.  6)  land,  he  may  determine  his  will  in 
where  it  is  expressly  laid  down  the  absence  of  the  lessee."  Co.  Litt. 
that,  "  If  the  lessor  comes  upon  the      55  b. 
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Ball        to  make  livery,  he  must  be  entitled  to  maintain  an  ejectment, 
CuLLiMOEE.    which  it  has  been  decided  the  lessor  cannot  do  without  a  demand 
of  possession:  Goodtitle  d.  GaUaway  v.  Herbert  (i). 

(Parke,  B.  :  The  rule  of  law  is,  that  if  the  landlord  goes  upon 
the  land  and  makes  a  feoffment  with  livery,  then,  whether  the 
tenant  be  present  or  absent,  it  determines  the  will.  It  is  a 
notorious  act.) 

Ludlow,  Serjt.,  and  W.  J.  Alexander,  contra,  were  stopped 
by  the  Court. 

Lord  Abinger,  C.  B.  : 

A  tenant  at  will  has  a  mere  scintilla  of  interest,  which  the 
landlord  may  determine  by  making  a  feoffment  with  livery  upon 
the  land  or  by  a  demand  of  possession.  There  is  no  doubt  here 
that  the  father  had  contracted  to  sell  the  land  in  question  to  his 
son,  and  that  the  son  had  been  put  into  possession  under  that 
contract ;  but  the  son  had  only  a  mere  equitable  interest,  of 
which  a  court  of  law  cannot  take  notice  ;  at  law,  he  had  no  other 
title  than  that  of  a  tenancy  at  will.  Any  mode  by  which  the 
will  was  determined  would  entitle  the  father  to  maintain  an 
ejectment.  If  the  lessor  makes  feoffment  with  livery  of  seisin 
on  the  land  it  is  a  solemn  act  done  by  him  which  would  have 
that  effect.  The  general  rule  of  law  that  any  act  done  upon 
the  land  by  the  lessor  in  assertion  of  his  title  to  the  posses- 
sion determines  the  will,  is  a  sufficient  ground  for  us  to  say 
that  this  feoffment  and  livery  of  seisin  did  determine  it.  I 
therefore  think  that  the  title  of  the  plaintiff  was  a  good  and 
valid  title. 

[  124  ]        Parke,  B.  : 

I  am  entirely  of  opinion  that  Withers  the  son  was  nothing 
more  than  a  mere  tenant  at  will.  He  had  nothing  more  than 
a  lawful  possession ;  and  must  be  considered  as  having  that 
kind  of  legal  title  to  the  possession,  which  in  law  is  recognised 
as  a  tenancy  at  will.     Then  the  father  executes  a  feoffment 

(1)  4  T.  E.  680. 


/^^ 
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to  the  plaintiff,  and  livery  of  seisin  is  given.  I  am  clearly  Ball 
of  opinion  that  the  entry  on  the  land  to  make  livery  of  seisin  cullimobe. 
determined  the  will.  Any  act  of  that  kind  determines  the  will 
whether  the  tenant  knows  it  or  not.  It  consequently  follows, 
that,  by  the  feoffment  and  livery,  the  plaintiff  acquired  a  good 
title,  and  that  the  defendant  who  entered  afterwards  was  a 
trespasser. 

BOLLAND,  B. : 

I  am  clearly  of  opinion  that  the  defendant  Withers  had  no 
title  to  this  land,  and  the  authorities  clearly  shew  that  the 
plaintiff's  title  was  a  good  title. 

•Alderson,  B.  : 

I  am  of  the  same  opinion. 


WEIGHT  V.  NEWTON  (1). 

(2  Cr.  M.  &  li.  124—128 ;  S.  C.  1  Gale,  67;  5  Tyr.  736.) 

A.  contracted  with  B.  for  the  purchase  of  the  goodwill  and  fixtures 
of  a  public-house,  at  the  sum  of  120Z. ;  50Z.  was  to  be  paid  as  a  deposit 
on  the  landlord's  cousenting  to  the  change  of  tenancy,  and,  on  the 
remainder  of  the  purchase  money  being  paid,  A.  was  to  have  possession. 
The  landlord,  on  application,  gave  a  verbal  consent,  and  the  50/.  was 
accordingly  paid.  A.  sent  part  of  his  furniture  to  the  house,  and  went 
to  reside  in  part  of  it;  B.,  however,  still  continuing  to  reside  and  carry 
on  the  business  there.  Some  time  afterwards,  the  remainder  of  the 
purchase  money  not  having  been  paid,  and  possession  not  having  been 
given  up  to  A.,  the  landlord  withdrew  his  consent:  Held,  that  the 
contract  was  conditional  on  the  landlord's  consent  being  obtained ;  and 
that  the  verbal  consent  originally  given  having  been  withdrawn  before 
any  change  of  tenancy  had  taken  place,  it  must  be  considered  as 
not  having  been  given,  and,  the  condition  not  having  been  performed, 
that  the  money  was  paid  on  a  consideration  which  had  failed,  and 
that  A.  might  maintain  money  had  and  received,  to  recover  back  the 
50/.  paid. 

Assumpsit  for  money  had  and  received.    Plea,  non  assumpsit. 

At  the  trial  before  Alderson,  B.,  at  the  last  Lancaster  Assizes, 

it  appeared  that  the  defendant  being  in  the  occupation  of  a 

public-house,  and  being  desirous  of  leaving  it ,  *entered  into 

a  verbal  agreement  with  the  plaintiff  for  the  sale  to  him,  on 

(I)  Weston  V.  fkivage  (1879)  10  Ch.  D.  736 ;  48  L.  J.  Ch.  239. 


1835. 

Erch,  of 
Pleas, 

[124] 


[•125] 
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Weight  behalf  of  a  Mrs.  Williams,  of  the  goodwill  and  fixtures  of  the 
Newton,  house,  at  the  sum  of  120/.,  50/.  of  which  was  to  be  paid  on 
the  Monday  after,  if  the  landlord  consented  to  the  change  of 
tenancy,  and  on  payment  of  the  remainder  of  the  money  the 
defendant  was  to  give  up  possession.  The  50/.  was  paid  to 
the  defendant  on  the  19th  of  May,  and  on  the  20th,  on  appli- 
cation being  made  to  the  landlord,  he  verbally  agreed  to  accept 
Mrs.  Williams  as  tenant.  In  consequence  of  this,  Mrs.  Williams, 
for  whom  the  house  had  been  taken  by  the  plaintiff,  removed, 
and  took  her  furniture  to  the  defendant's  house,  and  went 
to  reside  there,  and  continued  there  for  five  or  six  weeks,  and 
carried  on  the  business,  but  the  defendant  and  his  wife  also 
continued  to  reside  there.  It  appeared,  that,  on  the  2nd  of  June, 
the  landlord  withdrew  his  consent  to  accept  Mrs.  Williams  as 
tenant.  The  defendant  on  being  informed  of  this,  said  that 
Mrs.  Williams  might  keep  his,  the  defendant's,  name  up,  and  he 
would  give  possession  in  spite  of  the  landlord.  Mrs.  Williams 
subsequently,  by  the  defendant's  consent,  took  away  her  furni- 
ture, but  the  defendant  refused  to  return  the  50/.  The  defendant 
afterwards  sold  the  goodwill  and  fixtures  to  another  person, 
who  was  accordingly  let  into  possession.  This  action  was 
brought  to  recover  back  the  sum  of  50/.,  as  money  had 
and  received  for  the  use  of  the  plaintiff.  The  learned  Baron 
left  it  to  the  jury  to  say  whether  the  parties  had  agreed 
to  rescind  the  contract,  and  if  they  were  of  that  opinion,  he 
directed  them  to  find  a  verdict  for  the  plaintiff;  which  they 
accordingly  did. 

CressiveU  now  moved  by  leave  of  the  learned  Baron  to  enter 
a  nonsuit : 

There  was  no  evidence  to  shew  that  the  parties  had  agreed 
[  ♦12G  ]  to  rescind  the  contract,  *so  as  to  make  this  money  had  and 
received  to  the  use  of  the  plaintiff.  The  landlord's  withdrawing 
his  consent  could  not  have  that  effect,  as  there  must  be  the 
consent  of  all  the  parties  to  the  contract.  The  evidence  is,  that 
the  defendant  agreed  to  let  Mrs.  Williams  take  her  furniture 
away,  but  that  he  refused  to  return  the  50/. ;  and  therefore,  there 
is  no  evidence  of  any  consent  to  rescind  the  contract.     The 
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plaintiff  ought,  therefore,  to  have  declared  specially  for  a  Wbioht 
breach  of  the  contract,  and  could  not  maintain  money  had  newtoit. 
and  received. 

(Parke,  B.  :  Does  it  appear  that  Mrs.  Williams  went  in  as 
tenant  ?  She  went  there  with  her  furniture,  but  the  defendant 
and  his  wife  still  remained  there  and  carried  on  the  business. 
Had  not  the  landlord  a  right  to  withdraw  his  consent?  And 
was  not  the  contract  conditional  upon  the  landlord's  consent 
being  obtained?) 

There  could  be  no  right  to  rescind  after  there  had  been  a  part 
performance  of  the  contract.  The  goods  were  not  taken 
to  the  defendant's  until  after  the  landlord's  consent  had  been 
given,  and  60i.,  part  of  the  sum  agreed  upon,  had  been  paid. 
It  could  not,  therefore,  be  said  that  the  contract  had  entirely 
failed. 

(Alderson,  B.  :  The  defendant  carried  on  the  business  after- 
wards, and  Mrs.  Williams  was  not  to  have  possession  until  the 
rest  of  the  money  was  paid,  and  the  licence  transferred. 

Parke,  B.  :  Was  the  landlord's  consent  binding  upon  him  ? 
Mrs.  Williams  did  not  take  possession  as  tenant.) 

The  consent  was  binding  on  the  landlord,  as  it  operated  as  an 
agreement  for  a  parol  demise,  which  need  not  be  in  writing. 

(Parke,  B.  :  An  agreement  for  a  demise  to  commence  infuturo 
must  be  in  writing.  The  parol  consent  was  not  sufficient  to  give 
an  interesse  termini.  Was  not  the  whole  matter  executory  until 
Mrs.  Williams  took  possession  as  tenant?  It  is  a  condition 
in  the  agreement,  that  the  landlord's  consent  shall  be  obtained. 
If  the  condition  is  not  performed,  *then  the  plaintiff  is  entitled  [  •127  ] 
to  recover  back  the  501.) 

If  there  had  been  any  failure  on  the  defendant's  part  to  perform 
the  contract,  then  it  is  admitted,  that  the  plaintiff  might  have 
been  entitled  to  recover  the  50Z.  If  the  plaintiff  had  paid  the 
remainder  of  the  money  before  the  2nd  of  June,  possession  of 

R.R. — ^VOL.  XLI.  45 
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Wright       the  premises  would  have  been  given  to  Mrs.  Williams  as  tenant, 

Nbwtox.      before  the  landlord  had  withdrawn  his  consent.    As  it  was  Mrs. 

Williams's  own  fault  that  the  money  was  not  paid  before  the 

consent  was  withdrawn,  the  plaintiff  cannot  be  entitled  to  recover. 

Parke,  B.  : 

It  seems  to  me  that  this  was  a  contract,  with  a  condition  that 
the  landlord's  consent  should  be  obtained ;  and  the  question 
is,  has  that  condition  been  performed?  There  was  a  deposit 
of  501.  made  upon  the  landlord's  agreeing  to  take  Mrs.  Williams 
as  tenant,  but  the  remainder  of  the  money  not  having  been 
paid,  and  Mrs.  Williams  not  having  entered  into  possession 
as  tenant,  the  landlord  subsequently  withdrew  his  consent. 
I  think  it  must  be  taken  as  if  the  landlord  never  has 
consented;  and  if  so,  the  condition  has  not  been  performed. 
There  would  be  nothing  to  bind  the  landlord  unless  there  had 
been  an  actual  transfer  of  the  possession.  The  money  was  paid 
on  a  consideration  which  has  failed,  and  therefore  the  plaintiff 
is  entitled  to  recover  it  back,  as  money  had  and  received  to  his 
use.  The  simple  question  is,  whether  the  landlord's  consent 
of  the  19th  of  May  was  binding  upon  him  ?  I  think  it  was  not, 
and  therefore  the  condition  was  not  performed.  There  must 
be  no  rule. 

BOLLAND,  B. : 

The  consent  would  have  been  suflScient  if  Mrs.  Williams  had 
acted  upon  it  before  it  was  withdrawn,  by  paying  the  remainder 
of  the  purchase  money,  and  getting  into  possession  as  tenant. 
As  it  was  withdrawn  before  Mrs.  Williams  took  possession  as 
tenant,  I  think  that  the  verdict  was  right. 

[  128  ]        Alderson,  B.  : 

I  think  that  the  defendant  never  gave  up  possession  to  Mrs. 

Williams  as  tenant.     He  kept  possession  of  the  house  for  a  very 

good  reason  ;  because  the  remainder  of  the  purchase  money  was 

not  paid. 

Rule  refused. 


VOL.  XLi.^  1835.     EX.     2  CR.  M.  &  11.  156.  707 

CHALMERS  v.  PAYNE  and  Another.  isss. 

(2  Cr.  M.  &  R.  156—159;   S.  C.  1  Gale,  69;    5  Tyr.  766;    4  L.  J.  (N.  S.)       ^v~o/ 

Ex.  151.)  Pleas, 

In  an  action  for  a  libel,  on  not  guilty  pleaded,  it  appeared  that  the  [  ^^^  ] 
libel  (which  was  contained  in  a  newspaper)  purported  to  be  the  account 
of  a  trial  of  a  former  action,  brought  by  the  same  plaintiff  for  a  libel 
against  third  parties,  and  after  stating  the  libel  in  the  original  action, 
and  the  facts  proved  by  the  then  defendants,  and  the  summing  up  of  the 
Judge,  stated  that  the  jury  found  a  verdict  for  the  plaintiff  with  30/. 
damages.  No  evidence  was  given  as  to  any  such  trial  having,  in  fact, 
taken  place,  or  whether  the  report  was  fair  or  not.  The  Judge  left  it  to 
the  jury  to  say,  whether  the  report,  although  it  contained  some  allega- 
tions injurious  to  the  plaintiff,  was,  if  taken  altogether  with  the  statement 
of  the  verdict  being  in  his  favour,  injurious  to  the  plaintiff  on  the  face 
of  it ;  and  the  jury  having  found  for  the  defendant,  the  Court  refused  to 
grant  a  rule  for  a  new  trial. 

This  was  an  action  against  the  defendants  for  a  libel,  published 
by  them  in  the  Morning  Post  newspaper. 

The  libel  for  which  this  action  was  brought  professed  to  con- 
tain the  account  of  the  trial  of  an  action,  brought  by  the  present 
plaintiff  against  the  proprietors  of  the  John  Bidly  for  a  libel. 
After  stating  what  the  libel  was,  and  the  facts  proved  at  the 
trial  by  the  defendants  in  the  original  action,  under  a  justifica- 
tion, together  with  the  summing  up  of  the  Chief  Justice  in  that 
action,  it  stated  also,  that  the  jury  found  a  verdict  for  the 
plaintiff  with  802.  damages.  The  defendants  in  the  present 
action  pleaded  the  general  issue. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  Middlesex 
sittings  after  last  Hilary  Term,  the  newspaper  containing  the 
report  was  read  in  evidence,  but  no  evidence  was  adduced 
to  shew  whether  the  trial  had  taken  place  or  not,  or  whether 
the  report  was  or  was  not  a  fair  and  impartial  report  of  the 
trial.  The  learned  Chief  Baron  left  it  to  the  jury  to  say, 
whether  the  statement  was  made  in  such  a  manner  as  to  shew 
that  it  had  been  published  with  a  malicious  motive  ;  and  if  they 
were  of  that  opinion,  then  to  find  a  verdict  for  the  plaintiff, 
but  if  otherwise  for  the  defendants.  The  jury  found  a  verdict 
for  the  defendants. 

Stammers  now  moved  for  a  new  trial,  on  the  ground  of 
misdirection,  and  of  the  verdict  being  against  the  evidence. 

45—2 
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Chalmers    It  ought  not  to  have  been  left  to  the  jury  to  consider  whether 

Patnk.      this  statement  was  published  from  malicious  motives  or  not; 

it  not   being  in   the   nature   of   a  privileged   communication, 

and  there  being  no  justification  on  the  record  that  was  not 

in  issue. 

(Lord  Abinoer,  G.  B.  :  There  was  no  evidence  that  it  was 
[  •IS?  ]  a  mere  pretended  report  of  a  fictitious  *trial.  I  told  the  jury 
that  if  they  thought  the  statement  of  the  facts  proved  at  the 
trial  were  misstated,  so  as  to  be  injurious  to  the  plaintiff's 
character,  or  were  published  maliciously,  then  they  ought  to  find 
for  the  plaintiff.) 

It  is  submitted  that  the  question  of  malice  was  not  a  question 
which  ought  to  have  been  left  to  the  jury,  but  was  a  necessary 
inference  of  law  from  the  libel  itself :  Bromctge  v.  Prosser  (i). 
Besides,  there  was  no  evidence  to  shew  that  there  had  been  any 
such  trial  as  that  reported. 

(Lord  Abinobr,  C.  B.  :  I  put  it  to  the  jury,  that  if  they 
thought  that  the  defendants  had  invented  it,  and  that  there 
had  in  fact  been  no  trial  at  all,  then  they  must  find  for  the 
plaintiffs ;  but  there  was  no  evidence  that  it  was  so.) 

If  there  had  been  such  a  trial,  the  defendants  were  bound 
to  plead  it  in  justification,  and  that  the  report  was  a  correct 
account  of  it;  but  it  not  having  been  pleaded  must  be  taken 
not  to  have  existed,  and  the  jury  ought  to  have  been  directed 
to  find  for  the  plaintiff,  the  publication  of  the  libel  having 
been  proved. 

Lord  Abinger,  C.  B. 

I  am  of  opinion  that  there  is  no  ground  for  a  rule  in  this  case. 
The  question  is,  whether  the  whole  publication,  taken  together, 
is  injurious  to  the  character  of  the  plaintiff.  I  apprehend  that 
where  a  publication  is  injurious  on  the  face  of  it,  it  is  a  wrong 
from  which  malice  will  be  inferred,  and  which  makes  it  actionable 

(1)  28  E.  R.  241  (4  B.  &  C.  247). 
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whether  any  injury  was  intended  or  not.     That  is  a  principle     Chalmbrb 

which  is  not  confined  to  libel  only,  bat  is  a  general  principle       patnje. 

applicable  to  other  cases.   A  party  is  not  justified  in  committing 

an  action  injurious  to  another  because  the  party  does  not  mean 

to  do  any  injury.      (The  learned  Chibp  Babon  here  referred 

to  the   case  of   The  Earl  of  Lonsdale  v.  LitOedaU  (i).)     But 

there  may  be  cases  where  there  is  actual  and  wilful  malice  in 

addition  *to  the  injury  itself,  and  that  aggravates  the  wrong,       [  *i68  ] 

and  the  jury  in  such  a  case  ought  to  award  greater  damages. 

The  first  question,   however,  for  them  to  determine  in  cases 

of  libel  is,  whether  the  publication  is  injurious  to  the  character 

of  the  plaintiff.     The  statement  may  be  made  in  such  a  manner 

as  to  be  injurious  to  the  plaintiff's  character,  or  it  may  not 

be  calculated  to  injure  him.      In  criminal  cases,   in  modern 

times,  it  is  expressly  provided,  that  the  jury  shall  say  whether 

the  publication  is  a  libel  or  not.     I  think  most  properly  so. 

TVho  can  tell  so  well  what  is  the  effect  of   an   alleged  libel 

on  a  man's  character,  as  a  jury  taken  impartially  from  persons 

in  his  own  station  and  rank  of  life.     In  this  case,  I  left  it  to  the 

jury  to  say,  whether  the  report,  though  it  might  contain  some 

allegations   prejudicial  to  the  plaintiff,  yet  if  taken  altogether 

with  the  verdict  in  his  favour,  was  on  the  face  of  it  injurious 

to  the  plaintiff ;  and  if  they  thought  it  was  not,  I  directed  them 

to  find  for  the  defendants.     If,  on  the  contrary,  they  thought 

that  the  statement  of   the  verdict  being  in  his  favour  was 

no   palliation,   and   that  it  was  on  the  whole  injurious  to  his 

character,  to  find  a  verdict  for  him.     The  jury  took  the  report 

out  with  them,  and  found  it  was  not. 

BOLLAND,  B. : 

In  the  case  of  Dicas  v.  Lawson  (2),  which  occurred  here  in 
the  last  Term,  this  Court  came  to  a  similar  decision  to  the 
present. 

Alderson,  B.  : 

In  Dicas  v.  Lawson  I  directed  the  jury  to  look  to  the  whole 

(1)  2  H.  Bl.  269.  (2)  1  Cr.  M.  &  R.  934. 
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Chalmers  of  the  publication  to  see  whether  it  was  calculated  to  injure  the 
Payne.  plaintiff's  character.  The  publication  there  complained  of  was 
the  report  of  a  trial,  in  which  there  were  strong  observations 
on  the  character  of  the  plaintiff,  but  in  which  the  plaintiff  had 
recovered  a  verdict  for  30Z.  It  was  said  that  the  report  was 
libellous,   because   it   set   forth   the  charge  made  on  the  trial 

I  •IB9  ]       against  *the  plaintiff.      I  left  it  to  the  jury  to  say  w-h ether, 

taking  the  whole  of  the  publication  altogether,  they  thought 

it  likely  to  depreciate  his  character.    The  jury  thought  not ;  and 

on  an  application  for  a  new  trial,  this  Court  approved  of  my 

direction.    I  quite  agree,  that,  where  slanderous  words  are  used, 

which  are  actionable  in  themselves,  and  no  justifiable  cause 

is  shewn  for  uttering  them,  the  law  will  presume  malice  from 

the  language  itself.     But  the   question   here  is,   whether   the 

matter  be  slanderous  or  not,  which  is  a  question  for  the  jury ; 

who  are  to  take  the  whole  together,  and  say  whether  the  result 

of  the  whole  is  calculated  to  injure  the  plaintiff's  character. 

In  one  part  of  this  publication,  something  disreputable  to  the 

plaintiff  is  stated,  but  that  is  removed  by  the  conclusion ;  the 

bane  and  antidote  must  be  taken  together.    Then,  it  is  said,  that 

there  is  no  evidence  of  there  having  been  such  a  trial  in  fact. 

But  we  cannot  suppose  that  it  was  a  mere  invention  ;  we  cannot 

assume  that  newspapers  publish  mere  imaginary  accounts  of 

trials.     The  question  being  left  to  the  jury,  whether  there  was 

any  thing  in  the  mode  of  publication  which  indicated  malice, 

was  an  additional  advantage  to  the  plaintiff. 

Rule  refused. 

1836.  STARTUP  AND  Another  v.  COETAZZI  (1). 

lack,  of  ^^  ^^'  ^^-  *  ^-  165—170 ;  S.  C.  o  Tyr.  697 ;  4  L.  J.  (X.  S.)  Ex.  218.) 

j*le4M.  jj^  assumpsit  for  a  breach  of  contract,  in  not  delivering  a  quantity  of 

L  1^^  J  linseed  pursuant  to  a  contract  of  sale,  it  appeared  in  evidence,  that  the 

plaintiffs,  pursuant  to  contract,  had  paid  part  of  the  pui-chase  money  to 
the  vendor  in  advance ;  that  the  defendant,  at  the  time  when  the  linseed 
ought  to  have  been  delivered,  had  given  notice  of  his  inability  to  perform 
the  contract,  but  the  money  was  not  returned  until  after  the  action  was 
commenced,  when  the  amount  was  paid  into  Court,  with  interest  up  to 
the  time  it  was  so  paid  in,  as  a  condition  for  a  commission  to  examine 
witnesses  abroad,  and  was  only  obtained  out  of  Court  by  the  plaintiffs 

(1)  Sale  of  Cfoods  Act,  1893,  s.  51. 


VOL.  xLi.]      1885.    EX.    2  CR.  M.  &  E.  165—166.  711 

a  abort  time  before  tbe  trial :  Held,  tbat,  in  estimating  the  damages,  the       SxARTtrp 
plaintiffs  were  not  entitled  to  take  tbe  price  of  linseed  at  the  time  of  tbe  ^» 

trial  as  a  criterion ;  and  the  plaintiffs  not  having  proved  that  they  had  Cortazzl 
sustained  any  special  damage  from  tbe  non-delivery  of  tbe  seed,  and  tbe 
non-return  of  tbe  money,  that  tbe  repayment  id  the  money  advanced, 
with  simple  interest  upon  it,  and  payment  of  the  difference  between  tbe 
contract  price  and  the  price  of  the  linseed  at  the  time  when  it  ought  to 
have  been  delivered,  was  that  to  which  tbe  plaintiffs  were  entitled :  and 
tbe  jury  having  found  accordingly,  that  tbe  verdict  was  right. 

Assumpsit  for  the  nondelivery  of  Odessa  linseed,  pursuant  to 
a  contract  of  sale.  The  defendant  pleaded  the  general  issue,  and 
also  a  special  plea,  in  excuse  of  performance ;  but,  to  the  latter 
plea,  the  plaintiffs  had  demurred,  and  judgment  was  thereupon 
given  for  the  plaintiffs.  At  the  trial  of  the  cause  before  Lord 
Abinger,  C.  B.,  at  the  London  sittings  after  last  Hilary  Term,  it 
was  proved,  that,  on  the  18th  of  June,  1833,  the  plaintiffs  and 
defendant,  through  the  medium  of  a  broker,  entered  into  a 
contract,  by  which  the  defendant  agreed  to  sell  2,100  quarters  of 
Odessa  linseed,  warranted  good  and  marketable,  and  equal  to  the 
average  shipments  of  the  season,  at  the  rate  of  30s.  for  each 
quarter,  free  on  board  a  ship  to  be  provided  by  the  buyer.  The 
quantity  to  be  estimated  at  the  rate  of  100  chetwerts  to  78 
quarters;  to  be  shipped  on  board  the  buyer's  vessel  in  all  October 
or  *November  then  next ;  the  amount  to  be  paid  for,  half  by  bills  [  *166  ] 
on  buyers,  three  months  from  date  of  advice  of  sale  reaching 
Odessa,  and  the  remainder  on  banker  at  London,  at  three 
months  from  the  date  of  the  bill  of  lading  and  shipment.  The 
plaintiffs'  vessel  arrived  at  Odessa  in  October,  remained  there 
some  time,  and  returned  without  a  cargo ;  the  defendant  having 
given  notice  previously,  that  the  contract  would  not  be  fulfilled. 
On  the  15th  of  October  the  plaintiffs  paid  the  defendant  1,575Z, 
being  a  moiety  of  the  purchase  money  of  the  presumed  cargo. 
Previous  to  the  argument  on  the  demurrer,  the  defendant  applied 
for  a  commission  to  examine  witnesses  at  Odessa,  which  was 
granted  on  the  15th  of  September,  1834,  on  his  paying  that 
money  with  interest  into  Court;  and  on  the  2nd  of  February. 
1835,  the  defendant  paid  524/.  additional  into  Court,  and  the 
whole  sum  of  2,172Z.  was  ordered  to  be  paid  over  to  the  plaintiffs. 
It  appeared  that,  in  February,  1834,  when  the  cargo  would  have 
arrived  if  the  seed  had  been  delivered,  the  price  of  Odessa  linseed 
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8TARTUP      was  50«.  per  quarter  ;  at  the  time  of  the  trial  it  would  have  been 
OoBTAzzi.     about  66s.     The  defendant  had  paid  into  Court  at  the  rate  of 
47s.,  which  was  about  the  price  of  the  seed  when  the  notice  that 
the  contract  would  not  be  completed  was  given.     The  plaintifls 
contended,  that,  as  they  had  paid  a  portion  of  the  purchase 
money,  which  the  defendant  had  retained  until  it  was  paid  into 
Court,  in   September,  1834,  and  which  the  plaintiffs  did   not 
obtain   until  February,  1835,   they  were  entitled  to   damages 
according  to  the  price  at  which  the  seed  was  selling  at  the  time 
of  the  trial.     His  Lordship  told  the  jury,  that,  in  his  opinion, 
the  plaintiffs  were  not  entitled  to  treat  this  as  a  case  resembling 
contracts  for  the  replacing  of  stock,  where  the  damages  are 
estimated  at  the  price  of  the  Funds,  and  that  they  were  not 
entitled  to  damages  according  to  the  then  price  of  the  seed ;  that, 
taking  the  price  at  the  time  when  the  cargo  would  have  arrived, 
[  •167  ]       it  appeared  to  him  that  *enough  had  been  paid  into   Court ; 
but,  with  these  observations,  he  left  the  case  to  the  jury  for 
their  determination.     The  jury  having  found  a  verdict  for   the 
defendant, 

Maule  now   moved    for   a   new   trial,   on    the  ground    of 
misdirection : 

It  is  admitted,  that,  in  ordinary  cases,  the  proper  mode  of 
estimating  the  damages  for  the  nonperformance  ot  a  contract  is, 
to  take  the  price  of  the  article  at  the  time  when  the  contract 
ought  to  have  been  performed.  In  the  present  case,  however, 
the  plaintiffs  advanced  money  for  the  purchase  of  the  linseed, 
and  were  deprived  of  the  use  of  that  money  until  February  last. 
That  places  them  in  the  same  situation  as  the  lenders  of  stock, 
who  are  entitled  to  take  the  price  at  the  time  of  the  trial. 
In  Gainsford  v.  Carroll  (i),  where  it  was  held,  that,  in  assumpsit 
for  a  breach  of  contract,  in  not  delivering  a  quantity  of  bacon  upon 
a  given  day,  the  damages  must  be  estimated  by  the  price  of  the 
goods  at  or  about  the  time  when  the  contract  was  broken,  and 
not  at  the  time  when  the  damages  were  assessed;  the  Coubt 
said,  **  In  the  case  of  a  loan  of  stock,  the  borrower  holds  in  his 

(I)  26  R.  E.  495  ('2  B.  &  C.  624;  4  Dowl.  &  Ry.  161). 
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hands  the  money  of  the  lender,  and  thereby  prevents  him  using  Stabtup 
it  altogether.  Here,  the  plaintiff  had  his  money  in  his  possession,  cortazzi. 
and  he  might  have  purchased  other  bacon  of  the  like  quality  the 
very  day  after  the  contract  was  broken."  The  principle  there 
laid  down,  it  is  submitted,  is  applicable  to  the  present  case ;  as, 
in  this  case,  the  plaintiffs  advanced  their  money  to  the  defendant 
on  the  faith  of  this  contract,  and  the  defendant,  by  retaining  the 
money,  prevented  them  from  using  it,  and  of  applying  it  in  the 
purchase  of  other  linseed.  If  they  had  had  their  money,  they 
might  have  applied  it  in  the  purchase  of  other  merchandize, 
by  which  they  might  have  obtained  a  profit  equivalent  to  the 
amount  of  the  damages  now  claimed. 

Lord  Abinoer,  C.  B.  :  [  168  ] 

The  plaintiffs  did  not  prove  that  they  wanted  this  seed  for  any 
particular  purpose,  or  that  they  sustained  any  peculiar  injury 
from  its  nondelivery.  I  told  the  jury,  that  neither  the  witnesses 
nor  the  plaintiffs  had  pointed  out  any  precise  line,  which  should 
mark  the  proper  estimate  of  the  damages ;  for  they  had  not 
stated  what  they  had  intended  to  do  with  the  seed,  whether  to 
crush  it,  or  to  sell  it.  The  plaintiffs,  however,  insisted  that  they 
were  entitled  to  the  profits  which  they  might  possibly  have  made 
upon  it,  if  it  had  been  delivered.  The  jury  appeared  to  me  to 
wish  to  give  no  more  than  the  money  advanced,  and  interest 
uiwn  it.  I  am  not  aware  of  any  rule  for  estimating  damages  for 
speculative  profits,  besides  taking  the  interest  on  the  money 
advanced.  It  was  not  proved  that  the  plaintiffs  could  have  made 
more  than  5  per  cent,  on  that  money,  or  that  they  had  not  credit 
at  their  bankers  to  that  extent,  and  thereby  had  sustained  any 
peculiar  inconvenience.  The  money  had  been  paid  into  Court, 
and  the  plaintiffs  received  it  as  soon  as  the  practice  of  the  Court 
allowed  them  to  do  so.  I  felt  a  difficulty  as  to  how  the  damages 
ought  to  be  computed ;  but  one  of  the  witnesses  gave  something 
like  a  rule,  which  I  pointed  out  to  the  jury.  He  said  that  Odessa 
linseed  was  about  the  same  quality  as  Sicilian  linseed,  though  it 
usually  sold  at  a  somewhat  lower  rate.  The  ship  arrived  in 
England  in  March.  He  stated,  that  at  that  time  Sicilian  linseed 
was  well  sold  at  508.  and  that  he  himself  had  furnished  good 
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8TABTUP  seed  at  that  price ;  and  deducting  28.  for  the  difference  in  valne, 
CoBTAzzT.  ^he  fair  price  of  the  Odessa  seed  was  48s. :  and,  allowing  a 
discount,  the  price  would  have  been  about  that  which  the 
defendant  has  paid  inta  Court.  It  is  to  be  remarked  that,  by  the 
terms  of  the  contract,  supposing  the  cargo  to  have  been  shipped 
in  pursuance  of  it,  the  plaintiffs  would  have  been  obliged  to  pay 
the  residue  of  the  purchase  money  at  that  time.  I  did  not, 
L  'ISQ  ]  however,  prescribe  any  line  to  the  jury  *upon  which  they  ought 
to  proceed ;  but  I  told  them  they  ought  not  to  give  speculative 
or  vindictive  damages. 

BOLLAND,  B. : 

The  case  appears  to  me  to  have  been  left  to  the  jury  in  the 
only  way  in  which,  upon  the  facts,  it  could  have  been  properly 
left  to  them.  There  was  nothing  to  guide  them  as  to  the 
particular  mode  by  which  the  damages  ought  to  be  estimated. 
The  Lord  Chief  Baron  could  only  caution  them  against  giving 
speculative  or  vindictive  damages ;  and  we  have  seen  what  sort 
of  damages  might  be  required,  if  speculative  damages  were 
allowed  to  be  given  in  actions  like  the  present. 

Alderson,  B.  : 

The  only  question  in  the  case  was,  as  to  the  amount  of  the 
damages.  The  contract  was,  to  deliver  a  certain  quantity  of 
linseed  at  a  certain  time,  namel}',  on  the  arrival  of  the  ship  in 
London.  Previously  to  that  period,  a  notice  was  given  by  the 
defendant  that  he  was  unable  to  perform  his  contract.  It  appears 
that  the  price  at  that  time  was  not  the  proper  criterion  for 
estimating  the  damages ;  for,  as  the  plaintiffs  had  already 
parted  with  their  money,  they  were  not  then  in  a  situation  to 
purchase  other  seed.  The  more  correct  criterion  is  the  price  at 
the  time  when  the  cargo  would  have  arrived  in  due  course 
according  to  the  contract ;  when,  if  it  had  been  delivered,  the 
plaintiffs  would  have  been  enabled  to  resell  it.  Another  criteriou 
is,  to  consider  the  loss  of  the  gain  which  the  party  would  have 
made,  if  the  contract  had  been  complied  with.  In  the  present 
case,  the  loss  which  the  plaintiffs  have  sustained  arises  from 
their  having  been  kept  out  of  their  money.     That  is  a  matter  to 
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be  calculated  by  the  interest  of  the  money  up  to  the  time  when, 
by  the  coarse  of  practice,  the  money  could  have  been  obtained 
out  of  Court.  It  appears  from  the  report  of  the  trial,  that  there 
were  no  circumstances  submitted  to  the  jury  to  shew  that  the 
plaintiffs  had  sustained  "^any  special  damage.  The  verdict  is^ 
therefore,  in  my  opinion,  right. 


GuRNBY,  B.,  concurred. 


Rtde  refused. 


Startup 

V, 
CORTAZZI. 


[  ♦170  1 


MORRIS  AND  Another  v.  PARKINSON. 

(2  Cr.  M.  &  E.  178—180;    S.  C.  5  Tyr.  772;   4  L.  J.  (N.  S.)  Ex.  220; 

3  Dowl.  P.  C.  744.) 

Wliere  the  Master  on  taxation  decided  that  one  of  the  actions  m  which 
the  costs  had  been  incurred,  had  been  improperly  brought,  and  disallowed 
those  costs,  by  which  more  than  one-sixth  of  the  bill  was  taken  off : 
Held,  that  the  attorney  was  bound  to  pay  the  costs  of  taxation. 

In  this  case  the  Master,  on  taxation  of  the  plaintiff's  bill  of 
costs,  decided  that  one  of  the  actions  in  which  the  costs  had 
been  incurred  had  been  improperly  brought,  and  on  that  ground 
disallowed  those  costs,  by  which  more  than  one-sixth  of  the  bill 
w^as  taken  off. 

Doivling  now  moved  for  a  rule  to  shew  cause  why  the 
defendant  should  not  be  allowed  the  costs  of  taxation.  This 
is  the  ordinary  application  under  the  statute  2  Geo.  II.  c.  23, 
s.  23  (i);  and  it  was  decided  in  Hig(/in8  v.  Woolcott  (2),  that  where 
an  attorney's  bill  is  reduced  on  taxation  by  a  sixth  part,  that  the 
client  is  entitled  to  the  costs  *of  taxation,  as  they  are  not  in  the 
discretion  of  the  Courts.  He  also  cited  Elwood  v.  Pearce{2)^ 
and  Baker  v.  Wills  (4). 

Chilton  shewed  cause  in  the  first  instance : 

In  White  v.  Milner  (o)  it  was  held  that  the  attorney  is  not 
compellable  to  pay  the  costs  of  taxation  where  the  deduction  of 
one-sixth  is  occasioned,  not  by  particular  items  being  reduced 


(1)  See  now  6  &   7  Vict.  c.  73, 
8.  37.— R.  C. 

(2)  29  R.  R.  389  (5  B.  &  C.  760;  . 
8  Dowl.  &  Rv.  58^0 


(3)  8  Ring.  83 ;   1  Moore  &  Scott, 
159. 

(4)  2Cr.  &M.  415. 

(5)  2  n.  Bl.  357. 


1835. 

Btrh,  of 
Pleas. 

[178] 


[  '179  ] 
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MoBBis      by  taxation,  but  by  a  whole  branch  of  it  being  disallowed.     That 
Parkinson,   case  is  in  point,  as  here  the  Master  disallowed  one  branch  of 
the  bill.     That  decision  was  recognised  by  the  Court  of  King's 
Bench  in  the  case  of  Mills  v.  Revett  (i). 

Lord  Abingbr,  C.  B,  : 

It  is  not  necessary  for  as  to  go  the  length  of  saying  that  the 
case  of  White  v.  Milner  has  been  overruled.  I  take  that  case 
to  have  decided  this,  that  where  an  attorney  charges  a  person 
wrongfully  with  the  costs,  and  the  whole  are  disallowed,  the  bill 
is  not  to  be  considered  as  taxed.  But  if  when,  for  a  particular 
reason,  the  Master  thinks  that  the  attorney  ought  not  to  have 
charged  a  specific  item,  and  disallows  it,  by  which  the  bill  is 
reduced  by  one-sixth,  the  attorney  is  not  to  pay  the  costs  of 
taxation,  it  would  follow  that  in  every  case  where  an  item  is 
inserted  which  the  Master  disallows  as  not  chargeable  at  all,  it 
would  be  said  that  that  item  was  not  taxed,  and  consequently 
the  bill  not  reduced  by  taxation.  We  cannot  lay  down  the  rule 
as  contended  for,  as  such  a  decision  would  open  the  door  to 
controversy  in  every  case  where  the  bill  was  reduced  one-sixth 
on  taxation. 

Parke,  B.: 

It  is  not  necessary  to  say  whether  the  decision  in  the  case  of 
[  ♦180  ]  White  V.  Milner  be  right  or  wrong,  *because  this  is  distinguish- 
able from  that  case.  There  the  sum  was  struck  out  because  the 
defendant  was  not  chargeable  with  it,  and  it  ought  to  have  been 
charged  to  another  person.  In  the  present  case  the  sum  in 
question  was  disallowed,  because  the  attorney  ought  not  to  have 
charged  this  item  at  all,  und  therefore  it  ought  never  to  have 
been  inserted  in  the  bill. 

BOLLAND,  B.: 

There  was  a  case  which  came  before  this  Court  from  the 

northern  circuit,  where  a  sum  of  15Z.,  being  the  amount  of  fees 

to  counsel  advanced  by  the  client  to  the  attorney,  was  struck 

out  of  the  bill ;  and  the  question  whether  the  general  rule  on 

(1)  40  E.  R.  455  (1  Ad.  &  El.  856 ;  3  Nev.  &  Man.  767). 
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taxation  applied  was  brought  before  this  Court,  and  they  decided       Morris 
that  it  did,  and  the  attorney  was  compelled  to  pay  the  costs  of    Parkinson. 
taxation. 

GuRNBY,  B.,  concurred.  ^^^^  ^^^^^^^^^^  ^^,.^,^  ^^^^^^ 


SWAIN  AND  Others,  Assignees,  &c.  v.  LEWIS.  isss. 

(2   Cr.   M.   &   R.   261—263;    8.   C.   5  Tyr.   998;    4  L.   J.   (N.   S.)  Exeh.  of 

Ex.  249.)  Pleas. 

Secondary  evidence  may  be   g:iven  of  a  written  notice  of  the  dis-         ^        -* 
honour  of  a  bill  of  exchange,  without  any  notice  having  been  given  to 
produce  it. 

Assumpsit  on  a  bill  of  exchange  drawn  by  the  defendant,  and 
indorsed  to  the  bankrupt  before  his  bankruptcy.  At  the  trial 
before  Arabin,  Serjt.,  at  the  Sheriff's  Court  in  London,  it  was 
proved  that  notice  of  dishonour  was  given  in  due  time  to  the 
defendant  by  a  letter  sent  by  post,  but  no  notice  to  produce 
the  letter  had  been  given.  The  plaintiffs  proposed  to  prove  its 
contents  by  an  entry  of  the  terms  of  it  made  in  a  book  at 
the  time  it  was  sent.  The  defendant's  counsel  objected  that 
secondary  evidence  could  not  be  given  of  the  letter  without 
a  notice  to  produce  it.  The  objection  was  overruled,  and  the 
plaintiffs  had  a  verdict.  In  Hilary  Term  Mansel  obtained  a 
rule  nisi  for  a  new  trial  on  the  same  ground :  against  which, 
in  Easter  Term, 

Humfrey  shewed  cause,  and  relied  on  Kine  v.  Beaumont  (i),        [  262  ] 
as  an  express  authority  in  favour  of  the  plaintiffs,  and  which 
had  been  confirmed  by  several  later  cases  at  Nisi  Prius. 

Mansel,  contra  : 

In  that  case  a  copy  of  the  original  letter  was  produced,  and  it 
was  considered  in  the  nature  of  a  duplicate  original.  Here,  a 
mere  entry  in  a  book  was  the  whole  evidence.  Besides,  the 
authority  of  Kine  v.  Beaumont  is  very  questionable.     There  were 

(1)  24  R.  R.  678  (3  Brod.  &  B.  288 ;  7  Moore,  112). 
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Swain  several  earlier  decisions  the  other  way :  Langdon  v.  HidU  (i), 
Lewis.  Sha^v  v.  Markliam  (2),  Philipson  v.  Chase  (3).  Nor  is  it  consistent 
with  the  principles  of  law  on  which  secondary  evidence  is 
admissible.  The  original  notice  itself  ought  primarily  to  be 
produced  as  the  best  evidence,  and  therefore  the  defendant 
ought  to  have  notice  to  produce  it:  Starkie  on  Evidence,  tit. 
Notice. 

Lord  Abinobr,  C.  B.  : 

As  this  is  a  point  of  some  importance  in  practice,  and  the  ease 

of  Kine  v.  Beaumont  has  not,  perhaps,  been  altogether  approved 

of,  we  will  take  time  to  consider  it. 

Cur.  adv.  vtdt. 

In  the  present  Term  his  Lordship  delivered  the  judgment  of  the 
Court : 

In  this  case  the  question  was,  whether,  in  an  action  on  a  bill 
of  exchange  against  the  drawer  or  indorser,  when  it  became 
essential  to  prove  notice  of  dishonour,  and  it  appeared  that  such 
notice  was  given  by  letter,  it  was  necessary  to  give  a  notice  to 
produce  such  letter,  before  secondary  evidence  could  be  given 
of  its  contents :  and  a  case  in  the  Common  Fleas  was  discussed 
before  us,  in  which  it  was  decided,  after  consideration,  and  after 
[  •263  ]  conference  with  some  others  of  the  Judges,  that  notice  *to 
produce  was  not  necessary  in  such  a  case.  The  Judges  have 
conferred  together  on  the  point,  and  it  is  considered  best  to 
adhere  to  that  decision  in  the  Common  Pleas :  and  it  is  now, 
therefore,  to  be  considered  as  settled,  that  it  is  not  necessary 
to  give  a  notice  to  produce  a  notice  of  dishonour  of  a  bill  of 
exchange.     The  rule  must  consequently  be  discharged. 

Rule  discharged. 

(1)  o  Esp.  156.  (3)  11  R.  E.  678  (2  Camp.  110), 

(2)  1  Peake,  221. 
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ATTORNEY-GENERAL  v.  SCHIERS  and  Another.  issb. 

(2 Cr.M.&R. 286—289;  S. C.  1  Gale, 223 ;  oTyr.1029;  4L. J.(X.S.)Ex.324.)        Ji^ue. 

A  vessel  which  comes  within  a  league  of  the  coast  of  the  United         [  386  ] 
Kingdom,  having  had  contraband  goods  on  board  in  the  same  voyage, 
though  she  has  unshipped  them  before  coming  within  the  league,  is 
liable  to  forfeiture  under  the  3  &  4  Will.  lY.  c.  53,  s.  2  (1). 

This  was  an  information  filed  by  the  Attorney -General,  upon 
the  stat.  3  &  4  Will.  IV.  c.  58,  s.  2,  praying  the  forfeiture  of  a 
vessel  called  the  Bien  Aime,  of  Cherbourg,  seized  by  the  officers 
of  Customs;  for  that,  being  a  foreign  vessel,  not  being  square 
rigged,  she  was,  on  the  6th  of  July,  1834,  found  on  the  high 
seas  within  one  league  of  the  coast  of  the  United  Kingdom,  that 
is  to  say,  within  one  league  of  the  coast  of  Dorset,  to  wit,  at 
Batcliff,  the  said  vessel  then  and  there  having  had  on  board 
certain  parcels  of  foreign  spirits,  in  casks  of  prohibited  size,  &c. 
Another  count  stated  that  the  vessel  was  discovered  to  have 
been  on  the  high  seas,  within  one  league  &c.,  having  had  on 
board  the  contraband  spirits.  At  the  trial  before  Lord  Abinger, 
C.  B.,  at  the  Middlesex  sittings  after  Easter  Term,  the  facts 
proved  were  in  substance 'as  follows.  *Some  of  the  officers  of  [•287] 
the  Portland  coast  guard  station,  being  out  in  boats  on  the  night 
of  the  6th  of  July,  1834,  between  twelve  and  one  o'clock,  boarded 
a  boat  called  the  La  Marie,  about  half  a  mile  from  the  shore, 
and  found  in  her  three  French  and  two  English  sailors,  without 
provisions  or  compass,  and  seventy-one  casks  of  foreign  spirits, 
in  half  ankers,  slung.  They  took  her  to  Chisel  Cove,  but  before 
arriving  there,  and  about  half  an  hour  after  her  capture,  saw  the 
Bien  Aime  lying  becalmed  at  the  distance  of  three  quarters  of  a 
mile  from  them,  and  about  half  a  mile  from  the  shore.  The 
chief  officer  of  the  coast  guard  immediately  went  off  to  her, 
and,  on  boarding  and  searching  her,  found  marks  of  casks  in 
the  hold,  a  strong  smell  of  spirits,  the  clothes  of  the  boat's 
crew,  and  other  appearances,  which  left  no  doubt  that  the  La 
Marie  had  put  off  from  her  with  the  contraband  spirits.  The 
defendant's   counsel,   however,   contended    that,   to  support  a 

(1)  Since  repealed.    But  the  deci-      1876  (39  &  40  Vict.  c.  36),  as  amended 
sion  seems  to  be  applicable  to  s.  179      by  53  &  54  Yict.  c.  56,  s.  1. — E.  C. 
of  the  Customs  Consolidation  Act, 
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A.-G.  condemnation  on  the  statute  on  which  the  information  was 
ScHiKBs.  founded,  it  must  appear  that  the  vessel  had  the  prohibited 
goods  actually  on  board  within  a  league  of  the  coast,  of  which 
there  was  no  proof  in  this  case.  The  Lord  Chief  Babon  told 
the  jury,  that,  in  his  opinion,  the  vessel  was  liable  to  forfeiture, 
if  she  unshipped  the  prohibited  goods  more  than  a  league  off  the 
coast,  and  afterwards  came  within  that  distance.  A  verdict 
having  been  found  for  the  Grown, 

John  Jervis  moved  for  a  new  trial,  and  submitted  that  the 
learned  Judge  had  put  an  erroneous  construction  on  the  Act  of 
Parliament.  The  words  '*  having  had  on  board  "  must  be  taken 
in  connection  with  the  words  "so  found  or  discovered,"  that  is, 
found  or  discovered  "to  have  been  within  one  league  of  the 
coast/'  The  object  of  the  enactment  was  to  provide  against  the 
floating  or  sinking  of  the  contraband  goods  within  the  distance. 
It  is  not  sufficient  to  subject  the  vessel  to  forfeiture,  that  she 
[  *288  ]  has  unshipped  ^the  goods  at  a  greater  distance,  and  afterwards 
come,  as  an  innocent  vessel,  within  the  prohibited  limits  : 
otherwise  it  will  follow  that  if  a  vessel,  having  had  contraband 
goods  on  board  in  the  East  Indies,  comes  at  any  time  afterwards 
within  the  prohibited  distance;  or  if,  having  put  off  from  a 
French  port  with  them  on  board,  she  has  repented,  and  sent 
them  back,  but  proceeds  herself,  she  will  be  forfeited. 

(LoBD  Abinoeb,  G.  B.  :  You  put  an  extreme  case  one  way,  let 
us  put  one  the  other :  suppose  she  unships  them  a  hundred 
yards  beyond  the  league  ?  I  apprehend  the  object  of  the  statute 
was  to  make  the  vessel  seizable  if  found  within  a  league,  having 
had  the  prohibited  goods  on  board  in  that  voyage.  The 
being  found  within  a  league  is  taken  as  evidence  of  the  guilty 
intention  to  land  them.) 

Here,  however,  the  Grown  have,  in  their  information,  put  a 
construction  on  the  statute  which  binds  them ;  the  words  *'  then 
and  there "  must  be  referred  to  the  former  words,  "  within  a 
league  &c.,"  and  import  that  the  vessel  had  the  goods  on  board 
within  that  limit. 
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The  Court,  having  intimated  that  there  was  nothing  in  the 
latter  objection,  took  time  to  look  into  the  Act  of  Parliament ; 
and,  on  a  subsequent  day, 

Lord  Abinoer,  G.  B.,  said : 

In  this  case  we  delayed  granting  a  rule  until  we  had  looked 

more  fully  into  the  statute.     On  looking  into  it  we  think  there 

is  no  foundation  for  the  distinction  taken  by  Mr.  Jervis.     The 

provision  which  renders  a  vessel  liable  to  forfeiture,  having  had 

contraband  goods  on  board  before  entering  the  prohibited  limits, 

is  applicable  only  to  the  particular  voyage  in  which  she  both 

discharges  the  goods  and  enters  the  prohibited  limits.    It  cannot 

be  supposed  that  the  Legislature  contemplated  anything  so  absurd 

as  to  provide  against  the  case  of  a  vessel  having  had  prohibited 

goods  on  board  somewhere  or  other  twenty  years  before,  and 

*then  coming,  twenty  years  afterwards,  within  a  league  of  the 

coast.     The  statute  seems  indeed  to  be  directed   against  the 

very  case  of  a  vessel,  having  had  goods  on  board  in  prohibited 

packages,  discharging  them  before  she  enters  the  specified  limits, 

and  then  following,  to  assist  in  the  landing  or  receive  back  the 

crew.     There  will  therefore  be  no  rule. 

Rule  refused. 


A.-G. 

r. 
SCHIERS. 


[  •289  ] 


COCK  V.  COXWELL  (1). 

(2  Cr.  M.  &  E.  291—292;   S.  C.  1  Gale,  177;    5  Tyr.  1077;   4  Dowl. 

P.  C.  187.) 

An  alteration  in  a  bUl  of  exchange,  after  acceptance,  may  be  taken 
advantage  of  on  a  plea  that  the  defendant  did  not  accept  the  bill. 

Assumpsit  by  the  indorsee  against  the  acceptor  of  a  bill  of 

exchange,   dated   15th   December,   1834,   payable  two  months 

after  date.      Plea — that  the  defendant  never  accepted  the  bill 

of  exchange  in  the  declaration  mentioned.     At  the  trial,  before 

the  undersheriff  of  Middlesex,  the  defence  was,  that  the  bill  had 

been  altered  in  its  date  after  the  acceptance,  and  without  the 

knowledge  of  the  defendant.     A  verdict  having  been  found  for 

the  defendant, 

(1)  Followed  in  Hirschman  v.  Budd  (1S73)  L.  E.  8  Ex.  171 ;  42  L.  J.  Ex. 
113.— K.  C. 

R.R. — VOL.  XLI.  46 


1835. 

Eacch.  of 
Pleat. 

[291] 
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Cock  Thomas  now  moved  for  a  new  trial,  on  the  ground  that  the 

CoxwELL.  defence  on  which  the  defendant  relied  was  not  open  to  him  on 
the  plea  of  non-acceptance.  That  plea  only  put  in  issue  the  fact 
whether  the  defendant  accepted  or  not:  the  alteration  after 
acceptance  ought  to  have  been  specially  pleaded,  as  it  was  in 
Atkinson  v.  Hawdon(i) ;  it  is  strictly  a  matter  in  confession  and 
avoidance. 

(Alderson,  B.  :  He  has  pleaded  it  specially,  by  saying  that 
he  did  not  accept  the  bill  you  declared  upon  and  produced  in 
[  '292  ]       evidence,  but  a  different  *one.) 

The  plea  of  non  est  factum  would  not  put  in  issue  fraud  or 
misrepresentation  in  obtaining  the  deed. 

(GuRNEY,  B. :  It  would  put  in  issue  an  alteration  after  the 
execution.) 

In  a  late  case  in  the  Common  Pleas  (2),  it  was  held  that  an 
objection  that  the  contract  declared  on  (an  assignment  of  copy- 
right) ought  to  have  been  in  writing,  could  not  be  taken  without 
being  specially  pleaded.  He  urged  also  that  the  alteration, 
having  been  made  before  the  indorsement  to  the  plaintiff,  was 
immaterial,  this  being  an  accommodation  bill,  which  could  not 
be  said  to  have  been  negotiated  till  it  came  into  the  hands  of  a 
holder  for  value. 

BOLLAND,  B. : 

We  think  the  only  point  we  need  consider  is,  whether  the  plea 
in  question  is  a  sufficient  answer.  The  defendant  says  in  sub- 
stance, the  instrument  on  which  you  claim  against  me  1  never 
accepted.  It  cannot  be  said  to  be  the  same  instrument  if  there 
has  been  any  alteration. 

Alderson,  B.  : 

It  amounts  to  saying  that  he  did  not  accept  the  bill  set  out  in 
the  declaration. 

Rule  refused. 

(1)  P.  493,  ante  (2  Ad.  &  El.  628;  (2)  Barnett    v.    Glosaoj),    1    Bing. 

4  Nev.  &  M.  409).  (N.  S.)  633. 
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PELLECAT  V.  ANGELL.  i835. 

(2  Cr.  M.  &  R.  311—314 ;    S.  C.  1  Gale,  187  ;    o  Tyr.  94o ;    4  L.  J.  (N.  S.)         ^^ of 

Ex.  326.)  Plea/ 

A  foreigner  selling  and  delivering  goods  abroad  to  a  British  subject         [  '^H  ] 
may  recover  the  price,  although  he  knows,  at  the  time  of  the  sale  and 
delivery,  that  the  buyer  intends  to  smuggle  them  into  this  country. 

Drawer  against  acceptor  of  a  bill  of  exchange  for  63Z.  4^.  made 
at  Paris,  dated  5th  April,  1830,  payable  three  months  after  date 
to  the  plaintiff  or  his  order.  Plea,  that  before  the  acceptance  of 
the  said  bill  of  exchange,  it  was,  in  parts  beyond  the  seas,  in 
France,  agreed  between  the  plaintiff  and  the  defendant,  then 
being  a  subject  of  our  lord  the  King,  as  the  plaintiff  well  knew, 
that  the  defendant  should  buy  of  the  plaintiff  divers  of  his  goods, 
and  at  a  small  price,  being  less  than  the  real  value  of  the  same, 
for  the  purpose  of  the  defendant  getting  the  same,  against  the 
laws  of  this  realm,  smuggled  into  this  kingdom,  and  without  any 
of  the  duty  then  payable  on  the  importation  thereof  being  paid 
thereon :  and  that  the  plaintiff  did,  in  pursuance  of  such  unlawful 
contract,  in  the  said  parts  beyond  the  seas,  sell  the  said  goods  to 
the  defendant  for  the  purpose  aforesaid,  and  the  defendant,  in  the 
said  parts  beyond  the  seas,  afterwards,  and  in  payment  of  the 
said  goods,  and  for  no  other  consideration  whatever,  accepted 
the  said  bill  of  exchange ;  and  that  he  never  had  any  other  con- 
sideration for  accepting  or  paying  the  same,  or  any  part  thereof. 
Special  demurrer,  assigning  for  cause,  that  the  plea  did  not  state 
or  shew  that  the  plaintiff  had  any  participation  in  the  alleged 
smuggling  of  the  said  goods  *into  England,  and  did  not  state  or  [  *812  ] 
shew  any  other  matter  or  thing  to  invalidate  the  contract  so 
made  between  the  plaintiff  and  the  defendant.     Joinder. 

Humfrey,  for  the  plaintiff: 

This  plea  is  no  answer  to  the  action,  inasmuch  as  it  does  not 
shew  that  the  plaintiff  took  any  part  in  the  illegal  transaction  in 
question;  but,  at  the  most,  only  that  he  knew  of  the  illegal 
purpose.  That  knowledge  does  not  invalidate  the  contract. 
Holman  v.  Johnson  (i)  is  a  direct  authority  for  the  plaintiff.     It 

(1)  Cowp.  341. 
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Pellegat  was  there  held,  that  an  action  lay  for  goods  sold  abroad,  which 
anobll.  were  prohibited  here,  if  the  delivery  was  complete  abroad,  though 
the  vendor  knew  they  were  to  be  run  into  England.  Bi{igs  v. 
Lawrence  (1),  Hodgson  v.  Temple  (2),  Brown  v.  Duncan  {z)^  and 
WetkereU  v.  Jones  (4),  are  additional  authorities  in  favour  of  the 
plaintiff.  The  plaintiff  is  not  a  British  subject,  and  owes  no 
allegiance  to  the  revenue  laws  of  this  country. 

(BoLLAND,  B.,  referred  to  Waymell  v.  Reed  (6).) 

There  the  seller  took  part  in  the  illegal  transaction,  by  packing 
the  goods  in  prohibited  packages. 

Mansel,  for  the  defendant : 

The  contract  stated  in  the  plea,  and  admitted  by  the  demurrer, 
is  a  contract  to  sell  the  goods  at  less  than  their  real  value,  for 
the  purpose  of  promoting  the  illegal  purpose  of  smuggling  them. 
It  was  a  part  of  the  contract  itself,  therefore,  that  they  were  to 
be  sold  for  the  express  purpose  of  defrauding  the  revenue  laws. 
Nor  does  it  appear  that  the  contract  was  complete  abroad ;  no 
delivery  abroad  is  stated,  or  averred  in  reply  by  the  plaintiff. 

(Lord  Abinobr,  C.  B.  :  You  do  not  say  the  goods  were  delivered 
[  *313  ]       in  England — you  ought  to  have  made  *out  the  illegality.) 

The  contract  is  illegal  if  the  seller  is  privy  to  the  illegal  purpose  : 
Catlin  V.  Bdl  (6).  Where  premises  are  let  for  an  immoral  or 
illegal  purpose,  whether  it  is  carried  into  effect  or  not,  that  is 
sufficient  to  disable  the  party  from  recovering  for  the  occupation 
of  them. 

Lord  Abinger,  C.  B.  : 

I  am  of  opinion  that  this  plea  is  bad.  It  is  perfectly  clear 
that  where  parties  enter  into  a  contract  to  contravene  the  laws 
of  their  own  country,  such  a  contract  is  void :  but  it  is  equally 

(1)  1  R.  K.  740  (3  T.  K.  454).  (4)  3  B.  &  Ad.  221. 

(2)  14  R.  R.  738  (5  Taunt.  181).  (5)  2  R,  R.  675  (5  T.  R.  599). 

(3)  10B.&C.93;  oMan.&Ry.lH.  (6)  4  Camp.  183. 
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clear,  from  a  long  series  of  cases,  that  the  subject  of  a  foreign  pellbcat 
country  is  not  bound  to  pay  allegiance  or  respect  to  the  revenue  anoell. 
laws  of  this ;  except,  indeed,  that  where  he  comes  within  the  act 
of  breaking  them  himself,  he  cannot  recover  here  the  fruits  of 
that  illegal  act.  But  there  is  nothing  illegal  in  merely  knowing 
that  the  goods  he  sells  are  to  be  disposed  of  in  contravention  of 
the  fiscal  laws  of  another  country.  It  would  have  been  most 
unfortunate  if  it  were  so  in  this  country,  where,  for  many  years, 
a  most  extensive  foreign  trade  was  carried  on  directly  in  con- 
travention of  the  fiscal  laws  of  several  other  states.  The 
distinction  is,  where  he  takes  an  actual  part  in  the  illegal 
adventure,  as  in  packing  the  goods  in  prohibited  parcels,  or 
otherwise,  there  he  must  take  the  consequences  of  his  own  act  ; 
but  it  has  never  been  said  that  merely  selling  to  a  party  who 
means  to  violate  the  laws  of  his  own  country  is  a  bad  contract. 
If  the  position  were  true  which  is  contended  for  on  the  part  of 
the  defendant,  that  this  appears  upon  the  plea  to  have  been  a 
contract  for  the  express  purpose  of  smuggling  the  goods,  it  would 
follow  that  it  would  be  a  breach  of  the  contract  if  the  goods  were 
not  smuggled  :  but  nothing  of  the  kind  appears  upon  the  plea ; 
it  only  states  a  transaction  which  occurs  about  once  a  week  in 
Paris  ;  the  plaintiff  sold  the  goods,  the  defendant  might  smuggle 
them  *if  he  liked,  or  he  might  change  his  mind  the  next  day  :  it  [  *su  ] 
does  not  at  all  import  a  contract  of  which  the  smuggling  was 
an  essential  part.  I  think,  therefore,  the  plea  is  no  answer  to 
the  action. 

BOLLAND,  B. : 

I  am  of  the  same  opinion.  The  position  advanced  by  Mr. 
Mansel  was  taken  in  Biggs  v.  Laicrence,  and  is  fully  answered  in 
the  judgment  of  Lord  Ken  yon  and  Mr.  Justice  Lawrence.  I 
think  the  distinction  pointed  out  by  the  Lord  Chief  Baron, 
between  merely  knowing  of  the  illegal  purpose,  and  being  a 
party  to  it  by  some  act,  is  the  true  one. 

Aldbrson,  B.  : 

I  am  of  the  same  opinion.  If  the  plea  disclosed  circumstances 
from  which  it  followed  that  permitting  the  plaintiff  to  recover 
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^ould  be  permitting  him  to  receive  the  fruits  of  an  illegal  act, 
the  argument  for  the  defendant  would  be  right ;  but  that  ground 
fails,  because  the  mere  sale  to  a  party,  although  he  may  intend 
to  commit  an  illegal  act,  is  no  breach  of  the  law. 


GuRNEY,  B.  concurred. 


Judgment  for  the  plaintiff. 


1835. 

Exch,  of 
Pleas. 
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EARDLEY  v.  8TEEE. 

(2  Cr.  M.  &  E.  327—330 ;    S.  C.  5  Tyr.  1071 ;   4    L.  J.  (N.  S.)   Ex.  293 ; 
4  Dowl.  P.  C.  423.) 

A  cause  and  all  matters  in  difference  were  referred,  costs  to  abide  the 
event  of  the  award.  The  defendant  had  a  cross  demand  for  a  larger 
amount  than  the  plaintiff  claimed  in  the  action.  The  arbitrators 
awarded  that  the  action  should  cease  and  be  no  farther  prosecuted; 
that,  on  the  balance  of  accounts,  66 U.  was  due  from  the  plaintiff  to  the 
defendant,  and  that  the  plaintiff  should  pay  that  sum  to  the  defendant. 
The  Court  refused  to  set  aside  the  award  on  the  ground  that  it  did  not 
sufficiently  determine  the  action. 

This  cause  and  all  matters  in  difference  between  the  parties 
were  referred  to  two  arbitrators,  the  costs  of  the  cause,  and  of 
the  reference  and  award,  to  abide  the  event  of  the  award :  the 
submission  reciting  that  this  action  was  pending  between  the 
parties,  and  that  the  defendant  had  a  cross  demand  against 
the  plaintiff  for  a  sum  of  money  exceeding  the  plaintiff's  claim. 
The  action  had  only  proceeded  as  far  as  appearance.  The 
arbitrators  awarded  "that  the  action  should  cease,  and  be  no 
further  prosecuted;  and  that,  on  the  balance  of  accounts 
exhibited  to  them,  there  was  due  from  the  plaintiff  to  the 
defendant  the  sum  of  661i.,  and  they  awarded  that  the  plaintiff 
should  pay  the  said  sum  to  the  defendant."  In  Easter  Term 
Eiie  obtained  a  rule  nisi  to  set  aside  the  award,  on  the  ground, 
amongst  others,  that  it  did  not  finally  determine  the  action ;  and 
relied  on  In  re  Leeming  and  Fearnley  (i),  where,  on  a  reference  of 
a  replevin  suit,  the  costs  to  abide  the  event,  an  award  that  the 
plaintiff  should  pay  *the  defendant  a  sum  of  6{.  due  for  rent,  and 
that  the  action  should  be  no  further  prosecuted,  was  held  not  to 
be  sufficiently  final. 

(1)  39  E.  E.  516  (o  B.  &  Ad.  403;  2  Xev.  &  M.  232). 
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Sir  W.  W,  Follett  and  Newman  now  shewed  cause :  Bardlby 

r. 
This  case  is  distinguishable  from  In  re  Leeming  and  Feamleij.       Steer. 

That  was  decided  on  the  supposition  that  the  costs  were  to  abide 

the  event  of  the  action ;   here,  by  the   express  terms  of   the 

submission,  they  are  to  abide  the  event  of  the  award. 

(Parke,  B.  :    That  must  mean  the  event  of  the  action  as 
determined  by  the  award.) 

The  award  does  determine  the  action  as  far  as  it  was  possible 
under  the  circumstances.  There  had  been  no  plea ;  all,  there- 
fore, that  the  arbitrators  could  do  as  to  the  action  was  to  direct 
it  to  be  discontinued :  they  could  not  award  a  verdict  either  way, 
because  there  were  no  issues  for  them  to  determine.  Where  a 
suit  in  equity  was  referred,  and  the  arbitrator  directed  that  the 
bill  should  be  dismissed,  and  all  proceedings  therein  should 
cease  and  utterly  determine,  that  was  held  a  sufficiently  final 
determination  of  the  suit :  Pearse  v.  Pearse  (i).  Moreover,  the 
arbitrators,  having  investigated  the  accounts,  award  a  balance 
to  be  paid  by  the  plaintiff  to  the  defendant.  That  shews  that 
the  event  was  decided  in  his  favour. 

Erie  and  «7.  B.  Greenwood,  contra : 

In  re  Leeming  and  Fearnley  is  precisely  in  point  in  favour  of  this 
application.  The  arbitrators  have  in  effect  awarded  nothing 
more  than  a  stet  processus;  there  is  no  determination  of  the 
cause  one  way  or  the  other.  They  were  bound  to  have  decided 
which  party  should  pay  the  costs.  As  to  the  award  of  the  661Z. 
to  the  defendant,  it  does  not  appear  but  that  that  sum  was  due 
in  respect  of  some  merely  equitable  claim,  *which  could  not  have  [  •329  ] 
been  enforced  by  set-off  in  the  action  at  law.  Pearse  v.  Pearse 
is  distinguishable ;  the  dismissal  of  a  bill  is  a  determination  of 
the  suit. 

(Parke,  B.  :  Perhaps  it  would  have  been  more  correct  to  say 
that  the  plaintiff  had  no  cause  of  action  ;  but  what  the  arbitrators 

(1)  9  B.  &  C.  484. 
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Eardlet     have  stated  is  tantamount  to  saying  that  the  suit  is  determined 
Ste'ek.       in  favour  of  the  defendant.) 

There  is  no  adjudication  to  the  same  effect  as,  if  the  action  had 
gone  on,  would  have  been  a  determination  of  it  in  favour  of  the 
defendant.  Thornton  v.  Hornby  (i),  and  Norris  v.  Daniel  (2),  the 
former  of  which  was  decided  before,  and  the  other  after  In  r^ 
Leeming  and  Feamley,  are  additional  authorities  against  the 
sufficiency  of  this  award. 

Parke,  B.  : 

I  am  of  opinion  that  this  rule  ought  to  be  discharged.  The 
principal  objection  to  the  award  is,  that  it  is  not  final,  inasmuch 
as  it  does  not  sufficiently  decide  the  cause  referred.  That  objec- 
tion was  mainly  rested  on  the  authority  of  the  cases  of  In  re 
Leeming  and  Feamley,  and  Norris  v.  Daniel.  As  to  the  former,  I 
think  it  may  be  collected  from  the  report  that  there  were  some 
pleadings  on  the  record  which  rendered  it  essential  to  the  deter- 
mination of  the  suit  that  there  should  be  an  express  adjudication 
upon  it,  because  the  action  might  be  maintainable  although  the 
landlord  was  entitled  to  receive  the  rent ;  and  the  judgment  of  the 
Court  may  have  been  formed  on  that  ground.  Here  there  seems 
sufficient  on  the  face  of  the  award  to  enable  us  to  say  that  the 
suit  is  definitively  determined  in  favour  of  the  defendant.  The 
arbitrators  had  not  only  to  determine  the  suit,  but  to  pronounce 
who  was  the  successful  party,  in  whose  favour  the  balance  was 
to  be  awarded ;  and  this  they  have  done  in  effect,  by  the  clause 
[  '330  ]  which  directs  that  the  plaintiff  *shall  pay  the  sum  of  money 
therein  mentioned  to  the  defendant.  It  is  said  they  have  not 
shewn  who  is  to  pay  the  costs  of  the  action ;  that  depends  on  the 
question  whether  they  have  sufficiently  determined  the  event, 
since  the  costs  are  to  follow  the  event ;  and  I  think  we  may 
reasonably  intend  that  they  meant  to  determine  the  event  in 
favour  of  the  defendant.  I  think,  also,  that  it  sufficiently  appears, 
from  the  recitals  of  the  submission,  that  all  the  matters  in  dispute 
were  of  a  legal  nature  :  they  were  supported  by  evidence  on  both 

(1)  8  Bing.  13;    1  Moore  &  Scott,  (2)  38  R.  E.  530  (10  Bing.  507; 

48.  4  Moore  &  Scott,  383). 
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sides,  and  I  see  nothing  from  which  to  infer  that  there  was  any 
demand  of  an  equitable  nature  existing  between  the  parties.  The 
more  correct  form  would  undoubtedly  have  been  to  state  that  the 
plaintiff  had  no  legal  cause  of  action ;  but  it  seems  to  me  that 
the  arbitrators  have  in  effect  said,  that  the  suit  shall  be  no  further 
prosecuted  because  the  plaintiff  has  no  cause  of  action.  At  all 
events  there  is  doubt  enough  on  the  point  to  prevent  us  from 
setting  aside  the  award  ;  if  the  defendant  should  apply  to 
enforce  it  by  attachment,  perhaps  we  may  decline  to  interfere, 
as  the  Court  did  under  similar  circumstances  in  Thornton  v. 
Hornby. 

The  rest  of  the  Court  concurred:   and  the  other  objections 

having  also  been  disposed  of  in  favour  of  the  defendant,  the 

rule  was 

Discharged  with  costs. 


EA.BDLET 
V. 

Stbeb. 


REX  V.  ROBINSON  (1). 

(2  Cr.  M.  &  R.  334—337 ;    S.  C.  1  Gale,  209 ;    5  Tyr.  1095  ;   4  Dowl. 

P.  C.  447.) 

Under  a  writ  of  extent  for  penalties  under  the  Excise  laws,  the  sheriff 
levied  goods  of  the  defendant  of  the  value  of  824/.  A  negotiation  took 
place;  the  sheriff  remained  in  possession,  and  ultimately  the  Crown 
accepted  500/.  in  satisfaction  of  the  penalties,  which  amounted  to  1,000/. : 
Held,  that  the  sheriff  was  entitled  to  poundage  only  on  500/. 

Taxcred  had  obtained  a  rule  calling  upon  the  sheriff  of 
Staffordshire,  or  his  under-sheriff,  to  pay  over  into  the  hands 
of  the  collector  of  excise  for  the  district,  for  the  use  of  the  Crown, 
the  sum  of  472Z.  10«.,  being  the  balance  of  a  sum  of  500Z.  levied 
on  the  defendant's  goods  under  an  extent,  after  deducting  the 
sum  of  27Z.  \0s.  for  the  sheriff's  poundage  thereon.  The  facts, 
as  admitted  between  the  parties,  were,  that  judgment  having 
been  obtained  for  the  Crown  against  the  defendant  for  the  sum 
of  7,000Z.,  to  secure  penalties  amounting  to  1,000Z.,  under  the 
Excise  laws,  a  writ  of  extent,  indorsed  to  levy  1,000Z.,  was  issued 
to  the  sheriff  of  Staffordshire,  under  which  he  seized  the  defen- 
dant's goods.     They  were  appraised  at  the  sum  of  824Z.     The 

(1)  Followed  by  Court  of  Appeal  in  Mortimore  v.  Cragg  (1878)  3  C.  P.  Div. 
216,  47  L»  J.  C.  P.  348.— B.  C. 
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Rbx  sheriff  continued  in  possession  about  seven  weeks  after  the 
Robinson,  seizure,  in  consequence  of  a  treaty  being  commenced  between 
the  defendant  and  the  Excise  for  a  compromise.  The  Excise 
ultimately  agreed  to  take  5002.  in  satisfaction  of  the  penalties. 
The  question  now  was,  whether  the  sheriff  was  entitled  to 
poundage  only  on  this  sum  of  500Z.,  or  on  824Z.,  the  whole  value 
of  the  goods  taken. 

Jervi8  shewed  cause : 

The  sheriff  is  entitled  to  poundage  on  the  whole  amount  of 
the  goods  levied.     The  question  depends  on  the  construction  to 
[  *S35  ]       be  put  upon  the  statute  *3  Geo.  I.  c.  15,  s.  3,  which  first  gave  the 
sheriff  poundage  on   extents,  and  which  enacts,  that   sheriffs 
levying  debts  due  to  the  Crown  shall,  **for  their  care,  pains,  and 
charges,  and  for  their  encouragement  therein,"  have  an  allow- 
ance upon  their  accounts,  according  to  the  several  scales  therein 
set  forth,  on  the  sums  *'  so  by  them  levied  and  collected."    These 
last  words  are  strongly  in  favour  of  the  sheriff's  claim  ;  and  the 
statute  being  expressly  "for  their  encouragement,"  ought  to 
receive  a  liberal  construction.     There  are  no  cases  bearing  directly 
on  the  present  question,  but  several  may  be  referred  to  as  con- 
taining analogies  and  dicta  favourable  to  the  sheriff.     In  Bex  v. 
Jeiherell  (i),  he  was  held  entitled  to  poundage,  in  the  case  of  an 
extent  in  aid,  on  the  whole  debt  paid  over  by  him  to  the  prosecutor, 
although  he  went  out  of  office  before  a  venditioni  exponas  could 
have  issued ;  the  money  having  been  received  after  the  seizure 
from   the  assignees  of  the  debtor,  who  had  become  bankrupt. 
The  Court  said  it  was  clearly  levied  and  collected  within  the 
meaning  of  the  statute.     So,  in  Norton  s  case  (2),  the  receipt  of 
money  from   the   Crown   debtor   by  the   under-sheriff,  by  the 
discharge  of  his  own  debt,  was  held  a  good  levy  under  an  extent, 
so  as  to  entitle  him  to  poundage.     That  is  a  stronger  case  tbao 
the  present,  for  there  was  there  no  seizure  at  all. 

(Parke,  B.  :   No  doubt  500/.  was  levied  here ;   the  cases  you 
have  cited  only  go  to  that  extent.) 

(1)  Parker,  177.  (2)  Lane,  74. 
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In  Rex  V.  Burrell  (i),  the  Court  were  clearly  of  opinion  that  the         Rex 

sheriflf  was   entitled  to  retain  his  poundage  on  a  levari  facias,     Robinson. 

where  the  defendant  had  obtained  an  order  for  time  to  plead, 

and  to  have  restitution  of  the  value  of  the  levy  on  giving  security. 

In  Alchin  v.  Wells  (2),  which  was  decided  on  the  29  Eliz.  c.  4, 

(which  contains  similar  words  with  the  3  Geo.  I.),  the  sheriflf  was 

held  entitled   to  poundage,  although  the  parties  compromised 

*before  he  sold  any  of  the  goods.  [  *336  ] 

(Parke,  B.  :  The  defendant  might  have  given  security  to  pay 
the  whole  debt  at  some  other  time.) 

That  does  not  appear  from  the  report. 

(Alderson,  B.  :  It  seems  so  to  be  inferred  from  Sir  Vicary 
Gibhs's  argument.) 

Bullen  V.  Ansley{2k),  and  liawstorne  v.  Wilkinson  (4),  are  also 
authorities  to  shew,  that  wherever  the  sheriflf  has  regularly  levied, 
he  is  entitled  to  poundage,  even  though  the  extent  be  set  aside 
for  some  other  irregularity.  The  term  *  *  levy ' '  does  not  necessarily 
import  a  sale  ;  nor  does  the  extent  of  itself  authorize  a  sale,  but 
only  the  writ  of  venditioni  exponas. 

Tancred,  in  support  of  the  rule,  was  stopped  by  the  Court. 

Parke,  B.  : 

The  authorities  cited  go  thus  far — that  the  sheriflf  is  entitled 
to  poundage  on  all  the  amount  obtained  under  the  compulsion 
of  the  process  ;  but  there  is  no  case  which  goes  to  the  extent  of 
saying,  that,  with  respect  to  Crown  process,  poundage  is  to  be 
paid  on  more  than  came  to  the  hands  of  the  Crown  by  means  of 
the  process  ;  and  the  only  case  on,  civil  process  which  seems  to 
bear  that  construction  is  that  of  Alchin  v.  Wells  ;  but  when  it  is 
looked  at  more  precisely,  it  certainly  does  not  go  to  the  extent 
Mr.  Jervis  contends  for :  all  that  the  Court  decided  was,  that 
after  such  a  compromise  as  took  place  in  that  case,  they  would 

(1)  Bunb.  30j.  (3)  9  R.  R.  810  (6  Esp.  111). 

(2)  2  B.  B.  641  (5  T.  R.  470).  (4)  16  R.  R.  455  (4  M.  &  S.  256). 
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Rex         not  allow  the  private  arrangement  of  the  parties  to  defeat  the 
Robinson,     sheriff  of  his  poundage.     There  is  no  other  case  even  apparently 
deciding  that  he  is  entitled  to  poundage  on  a  greater  amount 
than  is  actually  obtained  under  the  compulsion  of  the  writ. 

Alderson,  B.  : 

The  very  principle  on  which  the  sheriff  is  entitled  to  poundage 
[  *337  ]  at  all,  shews  that  he  is  not  entitled  *to  more  than  on  the  sum 
actually  received.  What  the  Grown  actually  obtains,  although 
not  under  the  direct  compulsion  of  the  process,  is  considered  as 
being  in  fact  the  amount  levied  by  the  hands  of  the  sheriff.  If, 
therefore,  the  amount  received  by  the  Crown  is  to  be  taken  as 
the  criterion  for  one  purpose,  it  must  be  so  also  for  another. 

Rule  absolute. 


1835. 

UjTch.  of 

Pleas, 
[337] 


HART  V,  NASH(l). 

(2  Cr.  M.  &  B.  337  ;  S.  C.  1  Gkile,  171 ;  5  Tyr.  955.) 

If  the  parties  to  a  bill  of  exchange  agree  tliat  goods  shall  be  supplied 
in  part  pa3rment,  and  they  are  supplied  and  taken  accordingly,  that 
is  part  payment,  so  as  to  prevent  the  operation  of  the  Statute  of 
Limitations. 

Assumpsit  by  indorsee  against  indorser  of  a  bill  of  exchange. 
Plea,  actio  non  a^crevit  infra  sex  annos,  and  issue  thereon.  At 
the  trial  before  Lord  Denman,  Ch.  J.,  at  the  last  Surrey  Assizes, 
the  plaintiff  had  a  verdict,  the  learned  Judge  ruling  that  the 
delivery  of  certain  hats  by  the  defendant  to  the  plaintiff  amounted, 
under  the  circumstances,  to  part  payment  of  the  bill,  (which  was 
above  six  years  old)  so  as  to  take  the  case  out  of  the  operation  of 
the  Statute  of  Limitations.  Piatt  having  subsequently  obtained 
a  rule  nisi  for  a  new  trial,  Comyn  now  appeared  to  shew  cause ; 
but  it  appearing  from  the  report  of  the  learned  Judge,  that  there 
was  an  agreement  between  the  plaintiff  and  defendant,  at  the 
time  of  the  transfer  of  the  bill,  that  the  defendant  should  supply 
the  plaintiff  and  his  family  with  hats  till  he  could  pay  it,  and 
that  the  hats  **  should  be  paid  on  account,"  Piatt  admitted  that 
he  could  not  support  his  rule ; 


(1)  FoUowed  in  Hooptr  v.  Stephena  (K.  B.  1835)  4  Ad.  &  El.  72.— B.  C. 
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Aldbrson,  B.,  observing: 

Here  was  an  agreement  to  take  goods  in  part  payment ;  when 
they  were  taken  on  that  agreement,  it  was  part  payment,  and  was 
a  continuation  of  the  old  promise,  so  as  to  bring  the  case  within 


the  exception  in  Lord  Tenterden's  Act. 


Rule  discharged  (i). 


Hart 

r. 
Nash. 


THOEP  V.  COLE  and  Others. 

(2  Cr.  M.  &  R.  367—384;  S.  C.  5  Tyr.  1047;  5  L.  J.  (N.  S.)  Ex.  24.) 

An  agreement  of  submission  recited  that  a  rate  had  been  made  and 
allowed  for  the  relief  of  the  poor  of  the  parish  of  H. ;  and  that  the 
plaintiff,  a  parishioner,  was  rated  for  several  messuages,  &c.  in  aid  of 
such  rate ;  and  that  the  plaintiff,  conceiving  himself  to  be  overrated, 
had  given  notice  to  the  defendants,  the  churchwardens  and  overseers  of 
the  parish,  of  his  intention  to  appeal  against  the  rate  at  the  next  Genei-al 
Sessions  of  the  peace  for  the  count}' ;  and  that  the  defendants  did  intend 
to  defend  the  same;  but  that,  in  consequence  of  the  parties  thereto 
agreeing  to  leave  the  examination  of  the  rate  and  all  matters  in  dispute 
between  them  as  stated  in  the  said  notices,  to  arbitration,  no  appeal 
was  entered  against  the  rate  as  by  law  required ;  and  that  the  parties, 
in  order  to  put  an  end  to  all  further  expense,  and  to  prevent  litigation 
respecting  such  poor's  rate,  and  in  order  to  settle  and  ascertain  the 
subject  of  the  said  poor's  rate,  and  the  equality  or  inequality  thereof , 
so  far  as  related  to  the  charges  therein  made  on  the  plaintiff,  as  com- 
pared with  the  *ate  made  on  the  other  persons  mentioned  in  the  notice 
of  appeal,  had  agreed  to  leave  the  same  matters  in  difference  between 
the  parties  thereto  to  arbitration.  And  it  was  then  stated  that  the 
churchwardens  and  overseers  (so  far  as  they  lawfully  might)  and  the 
plaintiff  agreed  to  refer  the  matter  to  arbitration,  and  that  the  award 
should  be  made  a  rule  of  the  Coux't  of  K.  B.  The  arbitrators  awarded 
that  the  defendants  should  pay  unto  T.  E.  F.,  attorney  for  the  plaintiff, 
16/.  Vis, — his  bill  already  delivered,  and  the  amount  of  the  costs  of  the 
said  T.  E.  F.  attending  that  arbitration,  and  of  the  procuring  the  signa- 
tures of  his  client  and  the  other  parties  to  the  said  enlargement  of 
time ;  and  they  further  directed  that  the  defendants  should  deduct  from 
the  amount  charged  upon  the  plaintiff  in  all  future  rates  the  sum  of 
10«.,  and  return  to  the  plaintiff  the  sum  of  10«.  for  every  rate  granted 
and  paid  by  him  since  the  then  scheme  had  come  into  operation.  To  a 
declaration  on  the  above  award,  the  defendants,  after  setting  out  the 
submission  and  award  at  fuU  length,  pleaded  as  follows:  **And  the 
defendants  in  fact  say,  that  the  award  is  bad  and  void  in  law,  and  this 
they  are  ready  to  verify." 

On  demurrer  to  this  plea,  held  that  it  was  good  in  point  of  form  and 
substance. 

Held,  also  (P^kke,  B.,  diMentienie)^  that  the  submission  and  award 
were  bad,  inasmuch  as  the  main  object  of  the  reference,  namely,  the 

(1)  Cf.  Willianis  v.  Griffiths,  p.  685,  ante  (2  Cr.  M.  &  R.  45). 


1885. 

Exch,  of 
Pleas. 

[367] 
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Thorp  rate,  was  not  by  law  capable  of  being  referred  to  the  decision  of  an 

^*  arbitrator ;  that  the  costs  incurred  were  merely  incidental  to  the  deter- 

^^^'  mination  of  the  former  question;  and  that  the  consideration  for  the 

submission  therefore  wholly  failed. 

Held,  also,  by  Lord  Abinger,  C  B.,  that  the  award  was  bad,  in  directing 
the  churchwardens  and  overseers  to  return  and  refund  to  the  plaintiff  lt>. 
on  each  rate  made  since  the  new  scheme  had  come  into  operation,  as  that 
was  not  binding  upon  them,  inasmuch  as  they  could  not  by  law  do  so, 
and  there  was  no  power  to  make  them  obey  the  award  in  this  respect. 

Held,  by  Parke,  B.,  that,  notwithstanding  the  reference  of  the  rate 
was  not  binding  on  the  churchwardens  and  overseers,  the  submission 
and  award  were  still  valid  as  to  the  other  matters  in  difference  referred 
to  the  arbitrators. 

Assumpsit.     The  declaration  stated,  that  whereas  heretofore, 
[  •ses  ]       to  wit,  on  the  15th  April,  1834,  by  a  certain  ^agreement  then 
made  and  entered  into  between  the  defendants,  therein  described 
as  the  churchwardens  and  overseers  of  the  poor  of  the  parish 
of  Holywell  with  Needingworth,  in  the  county  of  Huntingdon, 
of  the  one  part,  and  the  plaintiff  and  Edward  Thorp  of  the  other 
part :  after  reciting,  that,  on  or  about  the  20th  day  of  January 
then  last  past,  a  rate  was  made  and  allowed  for  the  relief  of  the 
poor  of  the  above-named  parish ;  and  that  the  said  plaintiff  and 
Edward  Thorp  were  respectively  rated   for  several  messuages, 
cottages,  lands,  pastures,  closes,  and  garden  grounds  there,  in  aid 
of  the  said  rate ;  and  that  the  said  plaintiff  and  Edward  Thorp, 
conceiving  themselves  to  be  overrated  for  the  said  property,  and 
much  more  in  proportion  than  several  other  parishioners  named 
in  their  respective  notices  of  appeal  thereinafter  mentioned  for 
their  messuages,  lands,  and  hereditaments  there,  and  conceiving 
the  said  rate  in  many  other  respects  to  be  unjust,  unfair,  and 
partial,  did,  on  the  26th  March  then  last,  severally  give  a  notice 
to  the  defendants,  the  above-named  churchwardens  and  over- 
seers, of  their  respective  intentions  to  appeal  at  the  next  General 
Quarter  Sessions  of  the  peace  for  the  county  of  Huntingdon 
against  the  said  rate  or  assessment,  and  alleging  in  their  re5})ec- 
tive  notices  certain  specified  grievances  and  grounds  of  complaint: 
and  that  the  defendants,  the  said  churchwardens  and  overseers, 
believing  the  said  rate  to  be  a  fair  and  equal  one,  did  intend  to 
defend  the  same,  but,  in  consequence  of  the  said  parties  thereto 
agreeing  to  leave  the  examination  of  the   said  rate,  and  all 
matters  in  dispute  between  them  as  stated  in  the  said  notices, 
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to  arbitration,  as  thereinafter  mentioned,  no  appeal  was  entered  Thorp 
with  the  clerk  of  the  peace  for  the  said  county  against  the  said  cole. 
rate,  as  by  law  was  required  ;  and  that  the  said  parties,  in  order 
to  put  an  end  to  all  further  expense,  and  to  prevent  litigation 
respecting  such  poor's  rate,  and  in  order  to  settle  and  ascertain 
the  subject  of  the  said  poor's  rate,  and  the  equality  or  inequality 
thereof,  so  far  as  the  *same  related  to  the  charges  therein  made  [  *369  ] 
on  the  said  plaintiff  and  the  said  Edward  Thorp  respectively, 
as  compared  with  the  rate  made  on  the  property  occupied  by 
Simon  Cole,  Samuel  Thorp,  Richard  Daintree,  Joseph  Crosen, 
and  the  several  other  persons  named  in  the  said  notices  of  appeal, 
had  agreed  and  did  thereby  agree  to  leave  the  same  matters  in 
difference  between  the  said  parties  thereto  as  stated  in  the  said 
notices  of  appeal,  and  all  things  relating  thereto,  to  the  order, 
arbitrament,  and  final  award  of  William  Abbott,  Robert  Daintree, 
and  Thomas  Bowyer,  as  thereinafter  was  mentioned:  it  was 
by  the  said  agreement  witnessed,  that  the  said  defendants,  as 
far  as  they  lawfully  might  or  could  as  such  churchwardens 
and  overseers,  did  thereby,  for  themselves  and  their  successors, 
and  they  the  said  plaintiff  and  Edward  Thorp  did  thereby, 
for  themselves  severally  and  respectively  and  for  their  several 
and  respective  heirs,  executors,  and  administrators,  mutually 
promise  and  agree  to  and  with  each  other,  that  they  the 
defendants,  the  said  churchwardens  and  overseers,  and  the 
said  plaintiff  and  Edward  Thorp,  and  each  and  every  of  them, 
should  and  would  from  time  to  time  and  at  all  times  thereafter 
obey,  abide  by,  perform,  fulfil,  and  keep  the  award,  order,  final 
end,  and  determination  of  the  said  William  Abbott,  Robert 
Daintree,  and  Thomas  Bowyer,  or  any  two  of  them,  elected  and 
named  as  aforesaid  by  the  said  parties  in  difference  to  award, 
order,  and  determine  of  and  concerning  the  above  matters 
in  difference,  and  of  and  concerning  all  and  every  the  costs, 
charges,  and  expenses  of  the  said  agreement  and  of  the  counter- 
part thereof,  and  of  the  said  notices  of  appeal,  and  of  the  said 
churchwardens  and  overseers  in  consequence  of  such  notices 
of  appeal,  and  of  their  preparations  to  resist  such  appeal  and 
support  the  said  rate,  and  of  all  and  every  matters  relating 
thereto  respectively ;  so  that  the  said  arbitrators,  or  any  two  of 
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Thorp  them,  should  make  and  publish  their  award,  order,  or  deter- 
Cole.        mmation,  of  *and   concerning  the  premises  in  writing   under 

[•870]  their  hands  ready  to  be  delivered  to  the  said  parties,  or  to 
either  of  them  requiring  the  same,  on  or  before  the  5th  day  of 
May  then  next  ensuing.  And  the  said  parties  thereto  further 
agreed,  that  the  costs  of  the  said  arbitration,  and  award  to  be 
made  in  pursuance  thereof,  should  be  in  the  discretion  of  the 
said  arbitrators,  or  such  two  of  them  as  might  give  in  their 
award  concerning  the  same,  who  should  award  by  whom,  to 
whom,  and  in  what  manner  the  same  should  be  paid.  And  it  was 
thereby  further  agreed,  by  and  between  all  the  said  parties  to  that 
agreement,  that  that  agreement  and  submission  to  arbitration 
should  be  made  a  rule  of  his  Majesty's  Court  of  King's  Bench  at 
Westminster,  to  the  end  that  the  said  parties  in  difference  should 
be  finally  concluded  by  the  said  arbitration  by  the  said  agreement 
intended,  pursuant  to  the  statute  in  such  case  made  and  provided. 
The  declaration  then  alleged  mutual  promises  for  the  perform- 
ance of  the  agreement,  and  then  averred,  that  the  said  William 
Abbott,  Robert  Daintree,  and  Thomas  Bowyer,  did  afterwards, 
to  wit,  on  the  day  and  year  first  aforesaid,  take  upon  themselves 
the  burthen  of  the  said  award  and  arbitrament ;  and  that  after- 
wards, and  before  the  5th  of  May,  1834,  it  was  further  mutually 
agreed  between  the  defendants  and  the  plaintiff  and  the  said 
Edward  Thorp,  that  the  time  for  the  said  arbitrators  making  their 
said  award  should  be  enlarged  until  the  5th  of  June,  1834.  And 
the  plaintiff  in  fact  says,  that  the  said  William  Abbott,  Eobert 
Daintree,  and  Thomas  Bowyer,  did  afterwards,  to  wit,  on  the 
5th  of  May,  1834,  by  writing  under  their  hands,  enlarge  the  time 
for  making  their  award  unto  the  said  5th  of  June,  1834.  And  they 
did  afterwards,  and  before  the  said  5th  of  June,  1834,  to  wit,  on 
the  14th  of  May,  1834,  make  and  publish  their  award  in  writing 
under  their  hands,  of  and  concerning  the  premises  and  matters 
to  them  referred  as  aforesaid,  ready  to  be  delivered  to  the  said 

t  *37i  ]  parties,  or  either  of  them  *requiring  the  same :  whereby  they 
the  said  William  Abbott,  Robert  Daintree,  and  Thomas  Bowyer, 
did  award,  adjudge,  and  declare  that  the  defendants  should,  on 
delivery  of  that  award,  well  and  truly  pay  or  cause  to  be  paid 
unto   Thomas  Escoline  Fisher,   attorney  of  the  plaintiff  and 
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Edward  Thorp,  the  sum  of  161.  12«.,  his  bill  already  delivered,        Thobip 

and  the  amount  of  the  costs  and  charges  of  the  said  T.  E.  Fisher        qq^j^ 

attending  that  arbitration,  and  of  the  procuring  the  signatures 

of  his  said  clients  and  the  other  parties  to  the  said  enlargement 

of  time ;  a^d  they  did  thereby  further  direct,  that  the  defendants 

should  deduct  from  the  amount  charged  upon  the  plaintiif  in  all 

future  rates  the  sum  of  10s.,  and  should  return  to  him  (the 

plaintiff)  the  sum  of  10«.  for  every  rate  granted  and  paid  by 

him  (the  plaintiff)  since  the  then  scheme  had  been  in  operation : 

of  which  said  award  the  defendants  afterwards,  to  wit,  on  &c. 

had  notice,  and  the  said  award  was  then  delivered  to  them. 

Yet  the  defendants,  although  often  requested  so  to  do,  have  not, 

nor  hath  either  of  them,  as  yet  paid  to  the  said  T.  E.  Fisher 

the  said  sum  of  16Z.  12«.,  his  said  bill  delivered,  or  any  part 

thereof;    and    although   the   costs    and    charges    of   the    said 

T.  E.  Fisher  attending  the  said  arbitration,  and  of  procuring 

the  signatures  of  his  said  clients  and  the  other  parties  to  the 

said  enlargement  of  time  amounted  to  a  large  sum,  to  wit, 

4/.  18«.  6d.,  whereof  the  defendants  afterwards,  and  after  the 

making  and  delivery  of  the  said  award,  to  wit,  on  &c.,  had 

notice,  and  were  thereupon  requested  by  the  said  T.  E.  Fisher 

to  pay  him  the  same ;  yet  they  did  not  nor  would  then,  or  at 

any  other  time,  pay  him  the  same  or  any  part  thereof,  but  they 

so  to  do  have,  and  each  of  them  hath,  hitherto  wholly  neglected 

and  refused.      And   the  plaintiff  in   fact  further   saith,  that, 

although,  before   the  making  and  entering  into  the  said  first 

mentioned  agreement,  divers,  to  wit,  one  hundred  rates  had  been 

granted  and  paid  by  the  plaintiff  since  the  scheme  existing  at 

the  time  of  the  making  the  said  award  had  been  *in  operation,       [  ♦372  ] 

so  that,  under  and  by  virtue  of  the  said  award,  the  defendants 

became  liable  to  return  and  pay  to  the  plaintiff  a  large  sum, 

to  wit,  502.,  being  the  sum  of  lOs.  for  every  rate  so  granted  and 

paid  as  aforesaid  ;  of  which  premises  the  defendants  afterwards 

and  after  the  making  and  delivery  of  the  said  award,  to  wit,  on  &c., 

had  notice ;  yet  the  defendants  have  not,  nor  hath  either  of  them, 

as  yet  returned  or  paid  to  the  plaintiff  the  said  sum  of  50Z.  or 

any  part  thereof,  but  have  and  each  of  them  hath  hitherto  wholly 

neglected  and  refused,  and  still  neglect  and  refuse  so  to  do,  &c. 
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Thorp  The  defendants  pleaded,  setting  out  the  agreement  and  the 

Ck>LE«  award  at  full  length.  The  agreement  was  in  the  terms  stated 
in  the  declaration ;  the  award  recited  the  agreement,  and, 
after  awarding  the  sum  of  16Z.  12«.  and  the  costs  of  the  said 
T.  E.  Fisher  attending  the  arbitration,  to  be  paid  to  him, 
directed  that  the  defendants  should  pay  to  Messrs.  AUpress  and 
Lawrence  the  sum  of  20Z.  is.  for  their  costs  attending  the 
reference,  and  the  sum  of  571.  Ids.  to  them  for  the  charges  of 
the  arbitrators.  The  defendants  were  then  ordered  to  deduct 
the  sum  of  10s.  for  the  future  rates,  and  refund  it  for  the  past. 
The  award  went  on  to  direct,  that,  as  a  dispute  was  made  with 
regard  to  the  quantity  of  the  lake  occupied  by  the  said  William 
Thorp,  the  quantity  thereof  should  be  ascertained  by  the  parish, 
and  the  rate  altered  accordingly,  agreeable  to  the  price  per 
acre  as  set  against  the  said  lake  by  them  (the  arbitrators)  in 
schedule  A.  A  deduction  of  58.  a  rate  was  ordered  in  favour  of 
E.  Thorp.  The  plea  concluded  as  follows  :  "  And  the  defendants 
in  fact  say  that  the  award  is  bad  and  void  in  law ;  and  this 
they  are  ready  to  verify.'*  Demurrer,  alleging  for  cause,  that 
the  award  is  good  and  sufficient  in  law,  and  that  the  plea 
attempted  to  put  in  issue  to  be  tried  by  a  jury  matter  of  law, 
namely,  the  sufficiency  or  insufficiency  of  the  award,  and  that 
the  defendants  ought  to  have  demurred,  instead  of  pleading  the 
insufficiency  of  the  award. 

[  373  ]  Erie,  in  support  of  the  demurrer,  first  contended  that  the 

plea  was  informally  concluded ;  but  he  was  directed  by  the  Court 
to  consider  whether  the  declaration  could  be  supported.  It 
must  be  conceded  that  the  parish  officers  have  no  power  to 
submit  the  rate  to  arbitration,  and,  therefore,  so  far  as  the 
award  proceeds  to  make  any  alteration  therein,  it  is  invalid, 
and,  with  reference  to  some  portion  of  it,  it  exceeds  the  sub- 
mission ;  yet  so  much  of  as  directs  the  defendants  to  pay  the 
costs  of  preparing  for  the  appeal,  and  the  expenses  of  the  arbi- 
tration, is  free  from  objection.  It  will  perhaps  be  contended, 
that  the  reference  of  the  rate  formed  the  material  part  of  the 
reference,  and  therefore,  as  that  fails,  the  residue  must  also 
fail.      But    the    arbitration   with   regard  to  this  part  of  the 
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submission  is  not  wholly  inoperative  and  useless.   The  arbitrators       Thobp 

-were  put  into  the  situation  c^  the  justices  at  the  Quarter  Sessions,        cole. 

who  had  power  to  decide  upon  the  validity  of  the  rate.    As  il 

must  be  taken  that  the  parties  were  aware  that  the  rate  itself 

was  not  the  subject-matter  of  an  arbitration,  the  Court  can  see 

a  distinct  purpose  for  the  reference,  which  is  not  to  be  objected 

to;  which  was  to  obtain  the  judgment  of  competent  persons 

upon  the  proper  scheme  or  mode  of  laying  the  rate  in  future. 

All  that  the  award  amounts  to,  therefore,  is,  an  opinion  upon 

the  scheme  of  rating,  and  not  a  judgment  upon  the  particular 

rate  itself.     There  is,  accordingly,  a  good  consideration  for  the 

overseers  entering  into  such  a  reference.     Besides,  it  appears 

that  the  parties  had  incurred  expenses  in  preparing  for  the 

appeal,  and  the  defendants  induced   the  plaintiff  to  abandon 

the   appeal  in  consideration  of  their  submitting  that  certain 

arbitrators  shall  settle  the  rate, — which  it  is  said,  and  may  be 

conceded  for  the  purpose  of  the  present  argument,  is  a  nugatory 

act, — and  shall  also  determine  who  is  to  pay  those  expenses. 

The  defendants  derive  a  benefit  from  this  contract,   for  the 

appeal  is  abandoned,  *and  it  might  have  been  awarded  that       [  *^7i  ] 

their  costs  should  be  paid.     The  submission  of  this  matter,  and 

the  award  upon  it,  is  consequently  good. 

Kelly f  contra : 

It  is  submitted  that  the  award  is  wholly  void.  When  several 
matters  are  submitted  to  arbitration,  and  the  obligation  on  the 
one  party  depends  upon  the  promise  by  the  other  to  abide  by 
the  award  on  all  the  matters,  and  it  turns  out  that  the  sub- 
mission of  one  of  them  is  void  or  illegal,  neither  party  can 
enforce  the  award.  Here,  the  consideration  for  the  defendants' 
agreement  was,  that  there  should  be  an  award  upon  all  the 
matters  contained  in  the  submission;  it  is  so  alleged  in  the 
declaration,  and  the  plaintiff  must  have  so  proved  his  case.  If 
that  be  so,  and  any  part  of  the  whole  consideration  be  proved 
to  be  void  in  law,  whether  it  be  shewn  by  evidence  or  appear  on 
demurrer,  it  will  fail  altogether.  In  this  case  a  material  part 
of  the  consideration,  namely,  the  reference  of  the  rate,  is  void, 
and  cannot  be  established ;  and  the  award  is  therefore  wholly 

47—2 
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Thorp  void.  The  distinction  which  prevails  is  this — where  the  con- 
CoLE.  siJeration  is  entire,  but  the  promise  is  to  do  several  things,  the 
contract  is  binding,  though  some  of  them  cannot  be  performed ; 
but,  if  the  consideration  consists  of  several  distinct  matters^  and 
one  of  them  fail,  it  renders  the  whole  contract  invalid.  The 
case  of  Biddell  v.  Dowse  (i)  is  a  decisive  authority  for  the  defen- 
dants. It  was  there  said  by  Abbott,  Ch.  J. :  "  If  the  submission 
fail  as  to  one  important  part,  we  think  it  cannot  stand  as  to  the 
residue."  As  to  the  costs  of  preparing  for  the  appeal,  it  is 
evident  that  they  are  only  incidental  to  the  main  question  of  the 
rate,  and  are  like  the  costs  of  a  cause  which  is  referred.  In  the 
present  case,  if  the  appeal  had  been  heard  before  the  Court  of 
[  •375  ]  Quarter  Sessions,  that  Court  would  have  adjudicated  *upon 
those  costs  as  incidental  to  the  appeal,  and  necessarily  involved 
in  the  consideration  of  it.  They  cannot,  therefore,  be  treated  as 
forming  a  distinct  subject-matter  of  the  reference,  sufficient 
to  raise  an  obligation  to  perform  the  award.  There  are  some 
minor  objections  apparent  on  the  award.  It  is  not  complete ; 
for  there  is  no  award  regarding  the  counterpart  of  the  agree- 
ment. Besides,  it  is  uncertain  ;  for  it  directs  a  sum  of  161,  Vis. 
to  be  paid  to  Fisher,  but  does  not  state  on  what  account  the 
money  is  to  be  paid. 

Erie,  in  reply : 

The  Court  will  infer  that  the  sum  of  16/.  12s,  is  the  amount  of 
the  expenses  incurred  by  Fisher  in  preparing  for  the  appeal; 
for  every  intendment  is  to  be  made  in  favour  of  awards.  With 
respect  to  the  general  question,  the  case  of  Biddell  v.  Dowse  has 
no  applicability  to  the  present  case.  There,  the  object  and  inten- 
tion of  the  parties  was,  to  put  an  end  to  a  suit  in  equity ;  and 
that  object  must  fail  unless  all  the  parties  to  the  suit  were  bound 
by  the  submission.  Consequently,  where  some  of  the  parties  to 
the  duit  were  not  bound  by  the  submission,  being  infants  and 
married  women,  that  object  wholly  failed.  In  the  present  case, 
however,  the  intention  of  the  parties  can  be  effectuated  in  part, 
if  not  altogether.     Much  of  the  costs  which  are  the  subject  of 

(1)  28  B.  E.  576  (6  B.  &  C.  266 ;  9  Dowl.  &  By.  415). 
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the  reference,  were  not  recoverable  by  either '  party ;  and  the  Thorp 
object  was  to  refer  those  preparatory  expenses,  in  order  that  colb- 
the  arbitrators  might  determine  who  ought  to  bear  them. 

(Parke,  B.-  :  There  is  one  part  of  the  award  which  seems  not 
to  be  final,  supposing  the  reference  to  be  on  the  whole  rate* 
The  arbitrators  find  that  there  is  a  dispute  about  the  quantity 
of  the  lake  occupied  by  the  plaintiff,  but  they  have  not  deter- 
mined it;  they 'have  only,  given  the  price  per  acre  at  which  it 
is  to  be  rated :  the  quantity  of  the  land  is  to  be  ascertained  by 
the  parish.) 

It  does  not  appear  that  *that  was  a  matter  in  dispute  at  the       [  •376  ] 

time  of  the  submission,  and  there  is  no  allegation  in  the  plea 

that  it  was  so ;  and  therefore  the  arbitrators  were  not  bound  to 

award  upon  it. 

Cur,  adv.  vult. 

There  being  a  difference  of  opinion  amongst  the  Judges,  they 
now  delivered  their  judgments  seriatim. 

BOLLAND,  B. : 

The  question  in  this  case  is  raised  by  a  demurrer  to  the  plea« 
The  action  was  brought  by  the  plaintiff  upon  an  award,  and  it 
will  be  necessary  for  me  to  refer  fully  to  the  pleadings.  (The 
learned  Baron  here  stated  the  declaration.) 
.  The  defendants  in  their  plea  admitted  the  submission  and 
award,  and  set  both  out  fully,  and  concluded — "  And  the  defen- 
dants in  fact  say,  that  the  award  is  bad  and  void  in  law,  and 
this  they  are  ready  to  verify." 

It  does  not  appear  to  me  that  the  plea  is  objectionable  either 
in  substance  or  form ;  but  then  the  question  which  the  Court 
has  to  decide  is,  whether  the  award  can  be  supported ;  and  I 
am  of  opinion  that  it  cannot,  as  much  the  greater  part  of  the 
subject-matters  referred  are  such  as  the  parties  could  not,  by 
any  agreement  between  themselves,  without  the  intervention 
and  authority  of  the  justices  in  Quarter  Sessions,  submit  to  the 
decision  of  arbitrators.  I  am  aware  that  appeals  against  poor's 
rates,  where  the  matters  in  dispute  can  be  more  satisfactorily 
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Thorp  discussed  and  Inquired  into  before  a  private  tribunal,  are 
Cole.  frequently,  by  the  consent  of  the  parties  litigant,  and  with 
the  sanction  of  the  justices  after  such  appeals  are  entered, 
referred  to  a  competent  person  or  persons,  to  make  his  or  their 
report  to  the  Court,  to  give  it  information  and  guide  its  judg- 
ment ;  but  the  magistrates  only  can  decide  between  the  parties : 
[  •377  ]  Rex  V.  Justices  of  Southampton  (i),  *and  Rex  v.  Natland  (2).  In 
the  case  before  the  Court,  the  plaintiff  appealed  against  the  vate, 
not  on  the  ground  solely  of  being  overrated  for  the  property 
in  his  occupation,  with  reference  only  to  the  value  of  that  pro- 
perty; but  his  further  complaint  was,  that  he  was  overrated 
with  respect  to  and  in  comparison  with  the  sums  at  which  other 
persons  named  in  his  notice  of  appeal  were  assessed.  Those 
persons  were  no  parties  to  the  reference;  the  award  of  the 
arbitrators  could  not  be  binding  upon  them ;  and,  as  I  am  of 
opinion  that  the  arbitrament  could  not  in  law  be  made  available 
in  favour  of  the  plaintiff,  either  as  against  the  churchwardens 
and  overseers,  the  defendants,  the  parishioners  then  being,  or 
future  parishioners,  or  the  succei^sors  iji  office  of  the  defendants, 
the  award  cannot  in  any  part  be  supported,  but  is  in  my  judg- 
ment altogether  void.  There  is  no  sufficient  consideration  for 
the  promise  alleged  in  the  declaration.  Nothing  appears  to  shew 
a  legal  obligation  to  abide  by  and  perform  the  award.  Such 
legal  obligation  must  arise  out  of  a  valid  and  competent  sub- 
mission to  the  authority  of  the  arbitrators,  and  that  authority 
does  not  exist  here.  Upon  this  point  the  case  of  Biddell  v. 
Dowse  (8)  is  a  well  considered  and  decisive  authority.  For  the 
above  reasons  I  am  of  opinion,  that  the  defendants  are  entitled 
to  judgment. 

Parke,  B.  : 

The  plea  is  good  in  point  of  form  and  substance.  It  admits 
the  submission  and  award,  so  far  as  stated  in  the  declaration, 
but  sets  out  both  at  full  length,  and  thereby  raises  a  question, 
whether  the  award  be  valid  in  law.  The  conclusion  which  is 
objected  to,  as  referring  matter  of  law  to  the  jury,  is  either 

(1)  Caldecott,  30.  (3)  28  R.  R.  574(6  B.  &  C.  2oo; 

(2)  Bxirr.  S.  C.  793.  9  Dowl.  &  Ry.  405). 
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the  statement  of  an  inference  of  law  from  the  premises,  as  if  it  Thorp 
had  said,  '*  and  so  the  defendants  say,  that  the  said  award  is  gole. 
bad,  and  void  in  law ; "  or  it  may  be  rejected  as  surplusage. 

The  question  then  to  be  decided  is,  whether  the  award,  com-       [  378  ] 
pared  with  the  submission,  be  void  altogether. 

The  submission  is  of  three  things : 

First,  The  examination  of  the  rate,  and  all  matters  in  dispute, 
as  stated  in  the  notices  of  appeal;  the  object  being  to  settle 
and  ascertain  the  subject  of  the  poor's  rate,  and  the  equality 
or  inequality  thereof,  so  far  as  relates  to  the  charges  on 
William  Thorp  and  Edward  Thorp  respectively,  compared  with 
other  individuals  named  in  the  notices  of  appeal;  secondly, 
the  expenses  on  both  sides,  of  the  agreement,  counterpart,  and 
notices  of  appeal,  and  preparations  to  resist  the  same;  and 
there  is  the  usual  clause — so  that  the  arbitrators  should  make 
their  award  and  determination  of  and  concerning  the  premises, 
which  include  both  these  matters,  at  a  certain  time : — and, 
thirdly,  there  is  an  agreement,  that  the  costs  of  the  arbitration 
and  award  should  be  in  the  discretion  of  the  arbitrators. 

It  was  argued  by  the  learned  counsel  for  the  defendants,  that 
the  whole  award  was  void,  because  the  churchwardens  and 
overseers  had  no  power  to  bind  themselves,  or  the  magistrates 
at  Quarter  Sessions,  existing  or  future,  by  such  a  submission ; 
and  that  the  submission  and  award  were  in  this  respect  wholly 
nugatory;  and,  the  other  questions  being  merely  ancillary  to 
this,  the  whole  award  was  void. 

On  the  part  of  the  plaintiff  it  was  not  disputed  that  neither 
the  churchwardens  and  overseers,  nor  the  magistrates  were 
bound  in  this  respect  by  the  award;  but  it  was  nevertheless 
insisted,  that  the  award  was  good  as  to  the  other  matters  in 
difference ;  that,  in  construing  contracts,  the  parties  to  them 
must  be  assumed  to  be  cognisant  of  the  law ;  that  no  binding 
settlement  of  the  rate  could  be  made  by  the  arbitrators;  and 
that  they  must,  therefore,  be  intended  to  have  submitted  that 
question  *only  so  far  as  by  law  it  could  be  ;  and  that  the  special  [  •sid  ] 
manner  in  which  the  defendants  have  bound  themselves,  is  a  ^ 

confirmation  of  that  view  of  the  case.     The  defendants  there- 
fore must  be  taken  to  have  agreed,  in  consideration  of  the 
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Thorp  plaintiff  and  Edward  Thorp  agreeing  to  withdraw  their  notices 
Cole.  of  appeal,  and  jointly  employing  the  arbitrators  to  make  a 
valuation  of  the  property  in  the  rate,  so  far  as  related  to  the 
comparative  amount  assessed  on  the  plaintiff  and  the  other 
persons  named,  to  abide  by  their  award  oh  the  question  as  to 
the  costs  of  preparing  to  litigate  the  rate  at  the  Quarter  Sessions, 
and  the  expenses  of  the  agreement  to  refer,  and  reference ;  and 
it  is  contended  that  such  a  contract  is  good  in  law. 

It  appears  to  me  that  this  view  of  the  case  is  right,  and  that 
the  agreement  of  submission  is  valid  and  binding,  for  the  reasons 
thus  stated  in  the  argument  on  behalf  of  the  plaintiff. 

There  is  no  doubt  that,  if  the  parties  had  both  agreed  to 
withdraw  the  notices  of  appeal,  and  to  abandon  all  objection 
to  the  validity  of  the  rate,  they  might  also  have  agreed  to 
leave  to  arbitration  the  question  which  of  the  parties  should 
pay  the  expenses  of  the  preparations  of  the  appeal ;  and  if  this 
be  a  fit  subject  of  reference,  can  such  a  reference  be  rendered 
invalid,  by  uniting  with  it  an  agreement  that  the  arbitrators 
are  to  make  a  valuation  for  their  information  and  guidance  ?  I 
should  say  it  cannot. 

The  case  of  Biddell  v.  Dowse  is  distinguishable.  There  some 
parties  to  the  reference  w^ere  not  bound  at  all ;  and  unless  they 
were,  there  was  no  mutuality.  Here,  they  were  bound  on  both 
sides  ;  both  have  agreed  :  and  the  only  question  is,  what  is  the 
meaning  of  the  contract  between  them :  and  I  must  say,  that 
I  think  the  reasonable  and  proper  construction  of  the  contract 
is,  not  that  the  arbitrators  shall  do  what  both  parties  must  know 
to  be  by  law  impossible,  but  that  which  they  can  do  ;  that  is, 
[  -380  ]  merely  make  *a  valuation  as  a  guide  to  the  parties  for  their 
future  conduct.  This  is  the  only  doubtful  part  of  the  contract, 
for  the  residue  is  clear,  and  admitted  on  both  sides,  viz.  that  they 
shall  determine  and  decide  the  other  questions. 

I  am  of  opinion,  therefore,  that  the  award  is  not  void  on  this 
ground.  In  the  course  of  the  argument,  however,  two  other 
objections  were  suggested  at  the  Bar  or  from  the  Court,  which 
at  the  time  appeared  to  me  to  be  of  considerable  weight ;  but, 
on  subsequent  reflection,  I  do  not  think  they  ought  to  prevail. 

First.    It  was  stated,  that  the  submission  is  conditional,  with 
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an  ita  quod  so  far  as  relates  to  the  settlement  of  the  rate,  and  Thorp 
to  the  expenses  of  the  agreement  and  notices  of  appeal ;  and,  cole. 
admitting  that  the  construction  which  I  have  put  on  the 
submission  was  correct,  and  that  the  churchwardens  and  over- 
seers are  not  and  could  not  be  legally  bound  by  the  settlement 
of  the  rate  by  the  arbitrators  ;  and  that  the  award  is,  therefore, 
as  to  its  legal  consequences  in  this  respect,  void,  yet  it  is  said 
that  the  final  settlement  of  the  rate,  in  respect  of  the  propor- 
tions mentioned,  by  a  complete  and  perfect  valuation,  is  a 
matter  which  the  parties  have  stipulated  for,  and  made  their 
submission  to  the  award  in  every  respect  conditional  on  such  a 
valuation  being  in  fact  made,  and  the  other  questions  submitted 
finally  determined.  And  it  is  said,  that  such  complete  and 
perfect  valuation  has  not  been  made ;  for  it  appears  by  the 
award,  that  they  have  left  the  quantity  of  the  lake  occupied  by 
the  plaintiff,  on  which  the  amount  of  the  rate  in  part  depends, 
unsettled. 

But  I  think  that  the  construction  of  this  part  of  the  award, 
which  is  set  out  in  the  plea,  unexplained  by  any  averment  on 
the  record,  is,  that  the  whole  lake  is  occupied  by  the  plaintiff, 
and  the  only  matter  deferred  is  its  measurement,  which  is  a 
mere  ministerial  act,  and  which,  even  where  a  matter  is  referred 
to  be  finally  decided  by  arbitrators,  and  not  simply  a  valuation 
to  be  made,  may  be  *delegated  to  another :  Winch  and  Saunders'  [  *38i  ] 
case  (1).  The  award,  therefore,  appears  to  me  not  to  be  void  in 
this  respect. 

A  second  objection  was,  that  the  award  is  void,  as  the  amount 
of  the  costs  to  be  paid  by  the  defendants,  on  account  of  the 
plaintiff's  expenses  of  notices  of  appeal,  as  well  as  of  the  agree* 
ment  or  counterpart,  is  unascertained.  The  award  directs  the 
defendants  to  pay  to  T.  E.  Fisher,  the  attorney  of  the  plaintiff, 
and  Edward  Thorp,  the  sum  of  16Z.  12«.,  his  bill  already 
delivered,  and  also  Fisher's  charges  attending  the  arbitration, 
and  of  procuring  the  signatures  of  his  clients,  and  the  other 
parties  to  the  enlargement  of  time,  which  latter  charges  are  not 
ascertained.  As  there  is  a  stipulation  that  the  submission  is 
to  be  made  a  rule  of  the  Court  of  King's  Bench,  the  amount  of 
(1)  2  RoUe*8  Eep.  214. 
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Thorp  these  last  costs  may  be  taxed :  and  therefore  it  is  no  objection  that 
Cole.  they  are  not  settled  by  the  arbitrators  themselves.  And  as  to 
the  bill  of  Fisher  for  162.  12a.,  that  must  be  considered  as  being 
on  account  of  costs  relating  to  the  notices  of  appeal ;  because,  as 
the  award  is  made  de  premiasis,  and  the  context  shews  the  costs 
of  the  agreement  and  of  the  reference  not  to  be  included  in 
the  16Z.  128. f  the  Court  ought  to  intend  that  this  sum  is  for  one 
of  the  matters  submitted,  and  therefore  is  for  the  costs  of  the 
notices,  according  to  the  rule  laid  down  in  Rose  v.  Spark  (i), 
that  these  words  have  the  effect  of  applying  the  general  words 
of  the  award  to  the  particular  things  submitted.  And  though 
the  amount  of  the  plaintiff's  share  of  that  sum  is  unascertained, 
yet,  as  the  162.  128.  is  stated  to  be  for  a  bill  already  delivered, 
the  sum  due  from  the  plaintiff  to  his  attorney  might  easily  be 
ascertained  by  reference  to  the  bill ;  and  therefore  the  award 
is  sufficiently  certain  in  this  respect. 

I  am  therefore  of  opinion  that  the  plaintiff  is  entitled  to 
judgment. 

[  382  ]       Lord  Abinobr,  C.  B.  : 

I  am  of  opinion  that  in  this  case  the  plea  is  good,  and  that 
the  award  and  submission  are  bad.  I  shall  give  the  grounds 
for  my  opinion  very  shortly.  The  submission  to  arbitration 
recites,  that  the  plaintiff,  conceiving  himself  to  be  over-rated  by 
means  of  the  rate  made  upon  him,  had  given  notice  of  appeal, 
specifying  in  such  notice  the  grievances  complained  of.  The 
parties  entered  into  an  arrangement  on  this  occasion.  Now,  I  do 
not  mean  to  state,  that,  if  the  notice  of  appeal  had  been  withdrawn 
upon  collateral  grounds,  and  the  question  of  costs  had  been  the 
only  remaining  question  to  be  decided  between  the  parties,  that 
question  might  not  have  been  referred  to  some  arbitrator  to 
ascertain  what  was  the  amount  of  the  costs  which  each  party 
ought  to  pay ;  but,  in  this  case,  the  agreement  of  submission  to 
arbitration  shews,  that  the  cause  of  difference  was  a  cause  which 
could  not  be  made  the  subject  of  a  submission  to  arbitration, 
because  it  recites  it  to  be  the  amount  of  the  rate,  and  that  it  is 
which  these  parties  propose  to  refer,  and  which  the  churchwardens 
(1)  AUeyn,  51 ;  I  Saimd.  324. 
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and  overseers  consent  to  refer  so  far  as  in  law  they  can.  It  Thorp 
appears  to  me  that  the  costs  are  merely  incidental  to  the  subject-  cJ^e. 
matter  in  dispute;  they  arise  incidentally  out  of  the  general 
subject-matter  of  the  reference.  Now,  it  can  never  be  supposed 
that  a  party  intends  to  bind  himself  by  an  arbitration  respecting 
a  matter  incidental  to  that  which  was  the  real  point  in  dispute, 
when  the  latter  wholly  fails.  It  has  always  appeared  to  me, 
that  a  submission  to  arbitration  is  in  the  nature  of  a  contract 
founded  on  a  consideration  of  a  final  and  valid  determination  of 
all  the  matters  described  in  the  bond  of  submission,  and  there- 
fore I  have  always  been  of  opinion  that  if  the  main  part  of  the 
object  of  the  arbitration  fails,  either  by  its  being  illegal  to  refer 
it,  or  by  reason  of  any  other  cause  of  failure,  then  the  whole 
submission  is  void.  That  doctrine  is  the  foundation  of  the 
decision  which  has  been  referred  to,  in  Biddell  v.  *Dow8e.  It  is  [  •s83  J 
very  true  that  that  case  is  not  exactly  similar  to  this,  but  jbhe 
principle  is  the  same.  It  was  there  determined,  that  as  the 
object  of  the  parties  could  not  be  obtained  by  the  reference,  by 
reason  that  certain  infants  ought  to  have  been  made  parties, 
who  could  not  be  so  made  by  law,  the  object  the  parties  had  in 
view  failed,  and  therefore  the  whole  submission  was  void.  This 
was  distinctly  laid  down  in  that  case,  and  that  principle  is 
applicable  to  the  present  case;  the  parties  here  intending,  as 
far  as  they  could,  to  refer  that,  which  it  turned  out  was  not  in 
law  capable  of  a  reference,  namely,  the  rate.  The  costs  inci- 
dentally arising  out  of  the  matter  submitted  never  could  have 
been  meant  to  be  made  the  subject-matter  of  reference  alone. 
The  consideration  for  the  submission  therefore  fails.  If  a  man 
refers  all  matters  in  difference,  and  it  turns  out  that  they  are 
not  properly  referred,  the  submission  is  a  nullity,  and  he  is  not 
bound  by  the  award.  On  these  grounds  I  think  the  submission 
to  arbitration  is  void.  I  think  also  that  the  award  itself  is  bad. 
It  directs  that  the  churchwardens  and  overseers  shall  return  ten 
shillings  back  on  each  rate,  and  goes  no  further :  that  is  clearly 
not  binding  upon  them  ;  they  cannot  do  it  by  law,  and  there  is 
no  power  to  make  them  obey  it  at  all.  The  award  on  this,  there- 
fore, is  of  no  avail ;  and  yet  this  is  a  material  point  referred. 
Then   the   arbitrators    direct    that   the  quantity  of    the   lake 
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occupied  by  the  plaintiff  should  be  ascertained  by  the  parish, 
and  the  rate  altered  accordingly*  That,  I  think,  might  not  of 
itself  vitiate  an  award.  But  this  is  a  point  which  is  to  be  ascer- 
tained by  the  parish.  Now,  what  is  the  meaning  of  the  word 
**imrish?''  That  is  left  in  doubt.  It  may  mean  the  church- 
wardens and  overseers ;  or  it  may  mean  that  the  parishioners 
themselves  are  to  make  the  settlement.  It  seems  to  me  the 
matter  is  left  so  much  in  doubt,  that  it  cannot  entitle  the 
parties  to  any  benefit  from  the  award  of  the  arbitrators.  Sup- 
posing the  parish  were  disposed  to  accede  to  the  adjustment 
♦pointed  out  by  the  arbitrators,  the  parties  cannot  have  the 
benefit  of  the  award,  as  the  parish  are  no  definite  persons,  and 
could  not  set  out  the  quantity  of  the  property  occupied  by  the 
plaintiff.  It  is  said  by  my  brother  Pabke,  and  undoubtedly  if 
that  were  so  I  could  go  along  with  him,  that  he  considers  that 
this  substantially  is  only  an  agreement  to  refer  the  matter  in 
dispute  to  the  arbitrators,  to  make  a  valuation  of  the  property 
in  the  lake  on  which  the  rate  is  to  be  made,  which  may  be 
afterwards  adopted  by  the  parish  officers  or  not ;  but  the 
proper  mode  of  making  a  valuation  of  a  parish  is  to  assess 
the  parishioners  equally,  and  if  there  be  any  dispute  as  to  the 
rate,  the  Quarter  Sessions  ought  to  settle  it.  It  is  a  common 
practice  to  arrest  the  adjudication  at  Sessions  until  the  parties 
have  an  opportunity  of  making  a  new  valuation ;  but  the  validity 
of  that  depends  on  the  Sessions  adopting  it,  and  not  upon  the 
opinion  of  an  arbitrator.  I  do  not  think  that  this  was  a  subject 
on  which  an  arbitrator  was  competent  to  award.  On  these 
grounds  it  appears  to  me  the  award  is  bad,  and  that  judgment 
ought  to  be  for  the  defendants. 

Judgment  for  the  defendants. 


1830. 


Exchequer 
Chamber, 

[  1  M.  &  W. 
531] 


The  above  judgment  having  been  brought  on  error  into  the 
Exchequer  Chamber,  the  case  was  argued  hy  Erie  for  the  plaintiff  in 
error,  and  by  Kelly  for  the  defendants  ;  but  as  the  arguments  were 
substantially  the  same  as  those  urged  in  the  Court  below,  it  is 
thought  unnecessary  to  report  them.  Patteson,  J.,  intimated, 
in  the  course  of  the  argument,  that  the  contract  might  have 
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been  entered  into  so  as  to  be  legal,  as,  for  instance,  if  the  costs  Thohp 
had  been  left  to  the  decision  of  the  arbitrators,  and  they  had  colb. 
been  desired  to  give  their  opinion  as  to  the  validity  of  the  rate. 

Lord  Denman,  Ch.  J. : 

The  difference  of  opinion  which  has  taken  place  in  the  Court 
of  Exchequer  has  required  that  we  should  give  this  case  our 
deliberate  consideration,  which  we  have  done.  I  have  felt  a 
wish  on  my  part  that  *this  agreement  should  be  upheld,  because  [  *532  ] 
in  my  opinion  matters  of  this  nature  would  be  much  better 
decided  by  persons  residing  in  the  neighbourhood,  and  acquainted 
with  the  nature  of  the  property,  than  by  the  judgment  of  any 
Court.  We  are  by  no  means  of  opinion  that  such  an  arrange- 
ment as  this  may  not  be  binding,  if  properly  entered  into ;  but 
we  do  not  think  that  we  can  put  such  a  construction  upon  this 
agreement  as  to  consider  it  valid.  It  cannot  be  denied  that  the 
real  question  submitted  was  the  validity  of  the  poor  rate.  Now, 
that  being  the  consideration  for  the  agreement  and  the  promise 
of  the  defendants,  it  appears  that  the  arbitrators  have  been 
empowered  to  do  what  is  not  lawful  to  be  done. 

An  attempt  was  made,  with  great  ingenuity  and  force,  to 
make  out  that  other  matters  were  properly  submitted.  One 
was,  the  principle  on  which  the  future  rates  should  be  imposed ; 
the  other  was  the  costs  incurred  in  preparing  for  the  appeal. 

With  regard  to  the  principle  on  which  future  rates  are  to  be 
made,  no  obligation  is  entered  into  at  all ;  with  regard  to  the 
costs,  they  are  merely  accessory  to  the  other  matters  submitted. 
In  any  way  of  looking  at  this  case,  the  consideration  is  untruly  . 
stated ;  if  any  thing  is  stated  to  be  referred  to  the  arbitrators, 
which  they  had  no  authority  to  decide,  the  consideration  is 
untruly  stated.  It  is  not  necessary  to  enter  into  the  examination 
of  the  other  objections,  which  are  mentioned  in  the  report  of  the 
judgment  of  the  Court  in  Crompton,  Meeson,  and  Boscoe. 

We  therefore  think  that  this  was  no  binding  agreement,  and 
that  there  was  no  right  of  action  against  the  defendants. 

Judgment  affinned. 
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Exch.  oj 
Pleas. 

[416] 
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Where  a  verdict  has  been  found  with  damages  in  an  action  of 
defamation  for  words  imputing  felony,  the  Court  will  not  stay  the 
proceedings,  or  grant  a  new  trial,  on  the  ground  that,  since  the  trial, 
the  plaintiff  has  been  convicted  and  attainted  of  the  same 'felony; 
d  fortiori  where  the  defendant  has  been  examined  as  a  witness  upon  the 
trial  of  the  indictment. 

The  Court  will  not  interfere  upon  motion  to  give  that  relief  to  which 
it  is  suggested  that  the  parties  applying  would  be  entitled  under  an 
audita  quereldy  unless,  upon  the  facts  appearii\g  on  the  affidavit,  it  is 
clear  that  the  party  would  be  entitled  to  such  remedy. 

Whei*e  a  defendant  is  entitled,  as  against  the  plaintiff,  to  be  relieved 
from  a  verdict  obtained  against  him,  the  Court  will  not  abstain  from 
interfering  on  the  ground  of  the  lien  of  the  plaintiff's  attorney  upon  the 
verdict  for  his  costs. 

This  was  an  action  of  slander,  for  words  spoken  by  the 
defendant,  imputing  that  the  plaintiff  had  feloniously,  stolen 
certain  bullocks  belonging  to  him,  the  defendant.  Plea,  not 
guilty.  At  the  trial  before  Patteson,  J.,  at  the  last  Assizes  for 
the  county  of  Cornwall,  the  plaintiff  recovered  a  verdict  with 
60s.  damages. 

In  Easter  Term  last,  Erie  moved  for  a  rule  nin  for  a  new 
trial,  or  why  the  proceedings  should  not  be  stayed,  upon  affidavits 
stating,  that,  subsequently  to  the  trial  of  the  cause,  the  plaintiff 
had  been  indicted  on  the  prosecution  of  the  defendant  at  the 
General  Quarter  Sessions  of  the  peace  for  the  county  of  Cornwall, 
for  stealing  the  bullocks  in  question ;  that,  on  the  trial,  the 
defendant  was  examined  as  a  witness  to  prove  the  loss  of  the 
bullocks,  but  that  the  most  material  facts  were  proved  by  other 
witnesses;  that  the  plaintiff  was  thereupon  convicted,  and 
sentenced  to  be  transported  for  life.  He  contended  that  the 
defendant  was  entitled  to  bring  a  writ  of  atidltd  querela,  and 
that  the  Court  would,  in  such  a  case,  interfere  summarily  upon 
motion  to  stay  the  proceedings,  citing  Wicket  v.  Crtf/wer(i). 
The  Court  granted  a  rule  nisi,  directing  it  to  be  served  upon  the 
Attorney-  General. 

The  Crown  declined  to  interfere,  but  cause  was  shewn  by 

(1)  1  Ld.  Bay.  439. 
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Bompas,  Serjt.,  and  Manning,  on  behalf  of  the  plaintiff's       Stmoks 
attorney :  Blake. 

The  Court  will  not  grant  this  application,  unless  they  are 
satisfied,  not  only  that  an  audita  querela  would  lie,  but  that  it 
would  ultimately  succeed.  That  is  laid  down  in  2  Wms. 
Saunders,  148  a. 

(Alderson,  B.  :  *The  same  point  also  occurred  in  Wicket  v.       [  •4i7  ] 
Cremer.) 

An  aiuiitd  querela  could  not  be  supported  in  the  present 
case,  because  the  conviction  being  obtained  upon  the  testimony 
of  the  defendant,  the  Courts  would  not  allow  it  to  be  given 
in  evidence.  They  will  not  allow  a  criminal  proceeding  to 
be  used  in  a  civil  cause  where  the  party  himself  has  been 
examined  as  a  witness  in  the  criminal  proceeding :  Bartlett  v. 
Pickersgillii),  Rex  v.  Boston  {2),  Gibson  v.  M'Cartyis).  The 
declaration  in  the  audita  querela  must  state  the  guilt  and  the 
conviction  of  the  party ;  and  if  denied  by  the  plea,  the  guilt 
must  be  proved. 

(Alderson,  B.  :  It  would  not  be  necessary  to  prove  the  guilt 
of  the  plaintiff,  but  only  the  fact  of  the  conviction  having 
taken  place.) 

Still  the  defendant  would  obtain  the  benefit  of  his  own  testimony, 
upon  which  the  conviction  was  founded ;  and  the  proof  of  the 
property  in  the  bullocks  in  question  was  as  material  as  the 
felonious  taking.  If  a  conviction  so  obtained  were  held  admissible, 
it  would  be  a  strong  inducement  to  persons  to  perjure  themselves 
on  the  trial  of  prosecutions. 

(Alderson,  B.  :  In  Blakemore  v.  Glamorganshire  Canal  Com- 
2)any{4),  this  subject  was  lately  considered  by  this  Court,  and 
the  reason  why  judgments  in  criminal  proceedings  were  held 
not  admissible  in  civil  proceedings  was  stated  to  be,  because 
they  were  res  inter  alios  actce,) 

Secondly,  the  attainder  does  not  divest  the  plaintiff's  right  to 
the  damages.     Undoubtedly,  all  debts  due  to  the  felon,  and  all 

(1)  Stra.  577.  (3)  Ca.  temp.  Hardw.  311. 

(2)  4  Eafit,  572.  (4)  2  Cr.  M.  &  R.  133,  139. 
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symons  his  choses  in  action,  and  his  judgments,  vest  in  the  Crown  on 
Blake.  attainder ;  but  the  rule  is  otherwise  in  the  case  of  what  is  no 
debt,  but  merely  unliquidated  damages.  If  there  had  been  a 
judgment  in  the  present  case,  it  might  have  vested  in  the  Crown ; 
but  although  the  amount  of  damages  has  been  brought  to  a 
[  •418  ]  degree  of  certainty  by  the  verdict  of  the  jury,  *yet  it  must  pass 
171  rem  judicatam,  to  constitute  a  debt :  Bullock  v.  Dodds  (i). 
That  case  was  decided  on  the  distinction,  as  to  what  vested  in 
the  Crown  on  attainder,  between  debts  and  choses  in  action, 
and  cases  of  tort,  where  the  damages  do  not  vest  in  the  Crown 
until  they  have  passed  in  rem  judicatam.  The  effect  of  an 
attainder  on  the  personal  property  of  a  felon  was  there  much 
considered,  but  no  authority  was  cited  to  shew  the  right  of  the 
Crown  to  damages  for  personal  injuries  sustained  by  the  felon; 
but  it  is  expressly  stated,  that,  in  outlawry  for  felony,  the  right 
to  damages  is  not  forfeited;  and  the  rights  of  the  parties  are 
the  same  in  attainder  for  felony  as  in  outlawry.  Thirdly,  the 
personal  disqualification  of  the  plaintiff  cannot  now  be  objected 
to.  When  the  action  is  brought  by  a  party  who  has  been  attainted 
of  felony,  or  outlawed  for  felony,  the  defendant  may  plead  either 
in  abatement  or  in  bar,  if  the  action  is  brought  for  a  debt, 
because  the  debt  is  vested  in  the  Crown ;  but  if  brought  for  tort 
or  trespass,  the  objection  can  only  be  pleaded  in  abatement,  in 
respect  of  the  disability  of  the  person,  and  not  in  bar,  because 
the  right  is  not  vested  in  the  Crown,  but  remains  in  the  plaintiff. 
Being  matter  in  abatement  only,  it  is  not  suflScient  to  support 
an  audita  querela.  The  Court  will  not  grant  relief  upon  motion 
for  matter  which  is  the  subject  of  an  audita  querela ,  unless  the 
remedy  by  audita  querela  be  quite  clear  and  undeniable.  Here, 
if  an  audita  querela  were  brought,  many  questions  upon  the  law 
of  forfeiture  might  be  raised  upon  the  record,  which  it  would  be 
consistent  neither  with  convenience  nor  with  justice  to  dispose 
of  in  a  summary  way  upon  motion :  Bullock  v.  Dodds,  and  the 
cases  there  referred  to. 

Eric  and  IF.  C.  Roue,  in  support  of  the  rule : 
[  *uo  ]  It  is  ^immaterial  that  this  conviction  was  obtained  partly  on 

(1)  20  R.  R.  420  (2  B.  &  Aid.  258). 


VOL.  XLi.j      1835.     EX.     2  Cli.  M.  *fc  li.  419—420.  753 

the  evidence  of  the  defendant.  In  an  audita  querddj  the  Stmons 
pleadings  would  set  out  the  record  of  the  conviction,  and  that  blake. 
could  only  be  disputed  by  the  plea  of  nul  tiel  record;  and  upon 
an  issue  raised  by  that  plea  it  would  only  be  necessary  to  produce 
the  record,  and  no  inquiry  could  be  entered  into  as  to  the 
evidence  upon  which  it  proceeded.  As  to  the  cases  of  perjury, 
where  the  conviction  has  been  held  inadmissible  in  a  cause  in 
favour  of  a  witness,  upon  whose  testimony  the  conviction  was 
obtained,  they  rest  upon  a  peculiar  ground,  because  there  the 
conviction  was  sought  to  be  used  to  disprove  the  answers  on 
which  the  perjury  was  assigned ;  and,  in  effect,  to  use  it  as 
evidence  of  the  falsehood  of  the  answers.  In  this  case,  it  is 
only  proposed  to  use  the  record  of  conviction  to  prove  the  fact 
of  the  conviction  having  taken  place.  Secondly,  as  to  the  objec- 
'  tion  that  the  plaintiff's  interest  in  the  damages  does  not  vest  in 
the  Crown,  there  is  no  authority  for  the  distinction  which  has 
been  taken  between  the  right  to  unliquidated  damages,  and  debts 
and  choses  in  action.  In  Hawkins's  Pleas  of  the  Grown  (i),  it 
is  laid  down,  that  "  all  things  whatsoever,  which  are  compre- 
hended under  the  notion  of  a  personal  estate,  whether  they  be 
in  action  or  possession,  which  the  party  hath,  or  is  entitled  to 
in  his  own  right,  and  not  as  executor  or  administrator  to  another, 
are  liable  to  forfeiture."  This  must  be  considered  in  the  same 
light  as  if  judgment  had  been  entered  up,  as  that  would  follow 
as  a  matter  of  course.  Besides,  attainder  is  not  only  retro- 
spective, but  prospective  also  in  its  eflfects,  and  would,  therefore, 
reach  the  judgment  signed  after  it :  Bullock  v.  Dodds.  If  the 
plaintiff's  right  to  execution  is  gone,  his  attorney  cannot  be  in 
a  better  situation,  and  the  Court  will  not  interfere  to  assist  him : 

Geoi-ge  v.  EUton  (2). 

Cur.  adv.  wit. 

The  judgment  of  the  Court  was  afterwards  delivered  by —  [  420  ] 

BOLLAND,  B. : 

This  was  an  application  to  stay  all  the  proceedings  in  this 
cause.     The  action  was  tried  at  the  last  Cornwall  Assizes,  before 

(1)  2  Hawk.  P.  C.  c.  49,  s.  18.   See  (2)  1  Bing.  (N.  S.)  513 ;    1  Scott, 

also  Bacon's  Abr.  Forfeiture,  B.  518. 
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Symoxs       my    brother    Patteson.     The    declaration   complained    of    the 

Blake.       defendant  having  spoken  words  of  the  plaintiff,  imputing  to 

him  the  commission  of  a  felony.     The  defendant  pleaded  the 

general  issue  only ;  and  on  the  trial  the  plaintiff  had  a  verdict, 

with  GOs.  damages. 

Subsequently  to  this  trial,  the  plaintiff  has  been  tried  and 
attainted,  upon  a  charge  made  against  him  by  the  defendant, 
and  at  that  trial  the  defendant  was  examined  as  one  of  the 
witnesses  for  the  prosecution.  Upon  these  facts  disclosed  by 
the  affidavits,  the  defendant  applied  for  and  obtained  the  present 
rule,  and  the  Court  directed  that  it  should  be  served  on  the 
Attorney-General.  It  now  appears  that  the  Crown  declines 
to  interfere  on  either  side ;  and  the  question  is,  whether  the 
attorney  for  the  plaintiff,  on  behalf  of  whom  cause  has  been 
shewn,  is  to  be  deprived  of  his  chance  of  obtaining  the  fruits  of 
the  verdict,  by  the  present  rule  being  made  absolute. 

We  think  that  he  is  in  no  better  situation  than  his  client 
would  be ;  the  lien  of  the  attorney  depends  on  the  right  of  the 
client  to  judgment.  Where  the  client  is  entitled  to  it,  as  against 
the  opposite  party,  the  Court  permits  the  attorney  to  carry  on 
the  suit  for  his  own  benefit,  even  where  the  client  declines  to 
do  so  himself;  but  where  there  is  no  collusion,  and  tlie  client, 
either  by  his  own  act,  or  by  the  act  of  the  law,  is  deprived  of 
the  means  of  further  enforcing  his  claim  against  the  opposite 
l)arty,  the  lien  of  the  attorney  is  altogether  at  an  end.  If, 
therefore,  we  were  clearly  satisfied  that  the  plaintiff  in  this  case 
was  in  that  situation,  it  would  be  proper  to  grant  the  present 
application. 

Now  it  is  said  that  he  is  so,  because  the  defendant  has  a  right 
[  •421  ]  to  sue  out  a  writ  of  audita  quereht,  and  to  deprive  *the  attorney, 
by  so  doing,  of  the  power  of  taking  out  execution  under  the 
judgment,  when  signed.  And  there  is  no  doubt  that  the  Courts 
have  laid  it  down,  that  where  a  defendant  is  entitled  to  such 
redress  by  writ  of  audita  querela,  they  will  give  relief  by  motion, 
in  order  to  prevent  the  necessity  for  such  a  writ.  But  it  is  also 
laid  down,  that  such  cases  must  be  clear;  for  the  Court,  by 
granting  such  summary  relief,  precludes  the  party  from  the 
chances  of  the  failure  of  proof  when   the  facts  are  properly 
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investigated,  and  the  benefit  of  the  judgment  of  a  court  of  error 
on  any  question  of  law  arising  therefrom.  It  is  on  this  ground, 
therefore,  that  we  think  the  Court  ought  not  to  grant  this 
application.  In  the  first  place,  it  may  be  very  questionable  how 
far,  in  the  absence  of  any  active  interference  on  the  part  of  the 
Crown,  the  defendant  will  be  enabled  effectually  to  pursue  his 
redress  by  writ  of  audita  querela ;  and,  in  the  next  place,  there 
are  several  questions  relating  to  the  law  of  forfeiture,  ingeniously 
put  by  the  learned  counsel,  Mr,  Manning^  in  shewing  cause, 
which  may  well  deserve  consideration.  And  lastly,  although 
this  Court  entertains  no  doubt,  that,  for  the  purpose  of  proving 
the  fact  of  the  attainder,  the  record  of  conviction  would  be 
admissible  evidence  in  a  writ  of  audita  querela,  even  though  the 
defendant  was  a  witness  in  the  prosecution  on  which  the  plaintiff 
was  convicted ;  yet  we  do  not  think  it  right,  in  this  case,  which 
is  an  application  to  the  extraordinary  interference  of  the  Court,  to 
^ant  summary  and  conclusive  relief  under  such  circumstances, 
and  to  lend  our  assistance  to  a  party  who  has,  to  a  certain 
extent  at  least,  been  a  witness  in  his  own  cause.  Upon  the 
whole,  therefore,  we  think  that  this  rule  must  be  discharged, 
and  the  defendant  left  to  his  remedy  by  writ  of  audita  querela. 

Rule  discharged. 


Symons 

V. 

Blake. 


nUZZEY  V.  FIELD  (1). 

(2  Cr.  M.  &  R.  432—445 ;    S.  C.  1  Gale,  16G;    5  Tyr.  8oo  ;    4  L.  J.  (N.  S.)! 

Ex.  239.) 

Where  there  is  an  ancient  ferry  from  A.  to  B.,  which  leads  to  a  public 
highway,  and  another  construct^}  a  landing-place  at  C,  a  short  distance 
from  B.,  and  carries  passengers  over  from  A.  to  C,  from  whence  they 
pass  to  the  same  highway  upon  which  the  ancient  ferry  is  established, 
l)eforo  it  reaches  any  town  or  village,  it  is  an  injury  to  the  ancient  ferry, 
for  which  an  action  will  lie. 

But  where  there  is  a  river  passing  by  several  towns  or  places,  the 
existence  of  an  ancient  ferry  over  such  river  from  a  particular  point  on 
one  side  to  a  particular  point  on  the  other,  docs  not  preclude  persons 


(1)  The  principal  later  authorities 
bearing  upon  the  right  in  question 
are  Matthews  v.  Peache  (or  It,  v. 
Matthtws)  (18oo)  5  El.  &  Bl.  540,  25 
L.  J.  M.  C.  7 ;     Newton  v.    Cubiit 


(1802)  12  C.  B.  (N.  S.)  32,  31  L.  J. 
C.  r.  246 ;  Ilophim  v.  Gnat  Northern 
Ry,  Co,  (1877)  2  Q.  B.  D.  224,  46 
L.  J.  Q.  B.  265.— E.  C. 

48—2 
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HuzzEY  from  iising  the  river  aa  a  public  highway,  from  or  to  all  the  towns  or 

^'  places  on  its  banks  which  are  not  in  the  line  leading  from  one  UrmiuvA 

Field.  ^f  ^^^  ^^^^^  ^  ^-^^  ^^^^^^ 

Where  the  owner  of  a  boat,  which  was  accustomed  to  ply  for  hire,  and 
to  carry  passengers  across  a  haven,  employed  a  servant  for  that  purpose, 
and  the  servant  on  one  occasion  received  a  passenger  on  board,  and 
carried  him  across  the  haven  near  the  line  of  an  ancient  ferry,  and  paid 
the  fare  over  to  his  master:  Held,  that  the  servant  was  acting  at  the 
time  in  the  course  of  his  master's  service  and  for  his  master^s  benefit, 
and  that  the  master  was  answerable  for  his  act,  and  would  have  been 
liable  in  an  action  on  the  case  for  such  act,  if  it  had  been  distinctly 
proved  to  have  amounted  to  an  invasion  of  the  ferry  (1). 

Action  upon  the  case  for  the  infringement  of  a  ferrj'-.     The 
first  count   of  the  declaration   stated,  that   the   plaintiff  was 
possessed  of  a  certain  ancient  ferry,  called  Burton  Ferry,  other- 
wise Pembroke  Ferry,  across  and  over  a  certain  branch  of  a 
certain   haven,  called  Milford  Haven,  for  the  conveying  and 
ferrying  over  and  across  the  said  branch  of  the  said  haven, 
backwards  and  forwards  within  the  said  ferry,  all  persons,  &c.. 
in   boats  kept  for  that  purpose  by  the  plaintiff;  he,  the  said 
plaintiff,  taking  and  receiving  reasonable  freights  and  ferryages 
to  him  of  right  payable  therefore.     It  then  averred  that  the 
defendant,  intending  to  deprive  him  of  the  profits  of  his  ferry, 
wrongfully  carried  and  conveyed  and  ferryed,  for  hire,  in  certain 
boats,  divers  persons,  &c.,  over  and  across  the  said  branch  of 
the   said   haven,  at  and   within   the  said   ferry,  whereby  the 
plaintiff  had  been  and  was  greatly  injured  in  the  enjoyment  of 
his  said  ferry.     The  second  count  was  similar  to  the  first,  but 
calling  the  ferry  an  ancient  ferry  (without  giving  any  name  to 
it)   across  Milford   Haven,  and   stated   as   a  breach   that  the 
defendant  had  ferried  over,  &c.,  at  or  near  to  the  said  last- 
mentioned  ferry.     The  third  was  similar  to  the  second,  omitting 
the  keeping  of  boats  by  the  plaintiff.     The  fourth  count  states! 
that  the  plaintiff  was  possessed  of  a  certain  ancient  ferry,  called 
Nayland  Ferry,  across  and  over  Milford  Haven;  and  alleged 
that  the  defendant  carried  and  conveyed  passengers  over  and 
across  the  haven,  and  upon  the  part  of  the  said  haven  where 
[  *i'S'^  ]       the  said   plaintiff  had   such   ferry,   over,  upon,   within,   *and 

(1)  See  the  case  cited  on  this  point      Bank  (1867)  L.  R.  2  Ex.  259.  266.-^ 
in  judgment  of  Exchequer  Chamber      R.  C. 
in   Barwick   v.    Entjlieh    Joint-Stock 
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across  the  same.  The  fifth  count  called  the  ferry  Pembroke  Huzzey 
Ferry,  and  the  sixth  Burton  Fen-y.  The  defendant  pleaded  field. 
not  guilty. 

The  cause  was  tried  before  Parke,  B.,  at  the  last  Summer 
Assizes  for  the  county  of  Pembroke,  when  it  appeared  that  the  plain- 
tiff was  the  lessee,  under  Sir  John  Owen,  Bart.,  of  a  horse  and  foot 
ferry,  called  Pembroke  Ferry,  across  Milford  Haven,  from  a  place 
called  Burton  to  a  point  on  the  opposite  shore  where  the  road 
from  Pembroke  town  terminated,  and  also  of  another  ferry  from 
a  place  called  Nayland  to  the  same  point.  The  town  of  Pembroke 
is  at  the  distance  of  two  miles  from  the  shore.  In  consequence 
of  an  extensive  dock-yard  having  been  constructed  lower  down 
the  haven,  called  Pater  Dock,  a  new  road  had  been  made  from 
Pembroke  town  to  Pater  Dock,  and  which  road  passed  by  or 
near  a  place  called  Hobbes's  Point,  where  a  hard  or  pier  had 
been  constructed,  and  which  was  about  half  a  mile  lower  down 
on  the  haven  than  the  Pembroke  Ferry-house.  It  appeared  that 
the  defendant  had  for  some  time  kept  a  boat  on  the  haven,  and 
had  frequently  carried  passengers  from  Nayland  to  Pater  Dock  ; 
but  on  one  occasion,  when  the  defendant's  boy  was  plying  at 
Nayland,  a  person  named  Llewelyn  got  into  the  defendant's  boat, 
and,  after  the  boy  had  pushed  off  from  the  shore,  desired  to  be 
taken  to  Hobbes's  Point,  saying  he  was  going  to  Pembroke. 
Since  the  new  road  had  been  made,  it  was  nearer  to  go  from 
Nayland  by  Hobbes's  Point  to  Pembroke,  than  from  Nayland 
by  the  Pembroke  Ferry-house.  One  question  in  the  cause  was, 
whether  the  plaintiff's  ferry  extended  from  Nayland  to  Pater 
Dock,  on  the  Pembroke  side  ;  but  this  the  jury  negatived.  The 
plaintiff,  however,  contended  that  the  defendant,  by  carrying  a 
passenger  from  Nayland  to  Hobbes's  Point  to  go  to  Pembroke, 
had,  in  point  of  law,  infringed  his  ferry,  and  that  he  was 
entitled  to  a  verdict.  For  the  *defendant,  it  was  contended,  [  *434  ] 
that  there  was  nothing  to  shew  either  that  this  was  intended 
as  an  infringement  of  the  plaintiff's  feri-y,  or  that  it  was  done 
in  fraud  of  it ;  and  even  if  it  were,  yet  that  it  was  an  act  done 
by  the  defendant's  servant  without  authority,  for  which  the 
defendant  could  not  be  made  responsible.  The  learned  Judge 
left  it   to   the  jury  to   say,  whether   the  act  had   been  done 
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HuzzBY  fraudulently,  which  they  negatived.  He  then  directed  them 
Field.  to  find  for  the  defendant,  but  gave  the  plaintiff  leave  to  move 
to  enter  a  verdict  for  him,  if  the  Court  should  be  of  opinion 
that  these  facts  amounted,  in  point  of  law,  to  an  infringement 
of  the  plaintiff's  right.  The  Attorney-General  having  obtained 
a  rule  accordingly,  cause  was  shewn  in  Hilary  Term  last  by 

John  Evans,  for  the  defendant : 

There  are   two  points   for  the  opinion  of  the  Court  in  the 
present  case.     1st,  Whether  the  defendant  was  liable  for  the  act 
of  his  servant  in  carrying  a  passenger  from  Nayland  to  Hobbes's 
Point.     2ndly,  Whether  that  was,  in  point  of  law,  an  infringe- 
ment of  the  plaintiff's   ferry  from   Nayland  to  the  Pembroke 
Ferry-house.     First,  the  defendant  was  not  liable  for  the  act  of 
his  boy.      The  boy  was  not  authorized  by  his  master  to  carry 
persons  to  Pembroke  town  by  way  of  Hobbes's  Point,  but  his 
employment  was  only  to  carry  passengers  to  Pater  Dock.    He 
was,   therefore,   not    acting  within    the   scope   of  his   general 
authority,  and  his  master  cannot  be  responsible   for   his  act. 
Secondly,  the  act  itself  was  not  an  infringement  of  the  plaintiff's 
ferry,  it  not  having  been  done  fraudulently,  or  with  an  intention 
to  infringe  it.     The  question  cannot  depend  upon  the  circum- 
stance of  this  being  a  nearer  route  to  Pembroke  than  by  the 
plaintiff's   ferry ;    for,   suppose  a   new   road   were  made,  and 
Pembroke  was  so  situated  that  it  should  become  nearer  to  go 
by  Pater  Dock  to  Pembroke,  is  it  to  be  said  that  it  would  be  au 
infringement  of  the  plaintiff's  ferry  to  convey  passengers  from 
[  •435  ]       Nayland  to  Pater  Dock  ?     That  *certainly  is  not  the  law  ;  and 
it  would  be  very  inconvenient  to  the  public  if  it  were  so.    The 
case  of  Tiipp  v.  Frank  (i)  is  decisive  of  the  present  case.     There 
Lord  Ken  YON  said,  '*  If  certain  persons,  wishing  to  go  to  Barton, 
had  applied  to  the  defendant,  and  he  had  carried  them  at  a  little 
distance  above  or  below  the  ferry,  it  would  have  been  a  fraud 
on  the  plaintiff's  right,  and  would  be  the  ground  of  an  action. 
]3ut  here,  these  persons  were  substantially,  and  not  colourably 
merely,  carried  over  to  a  different  place  ;  and  it  is  absurd  to  say, 
that  no  person  shall  be  permitted  to  go  to  any  other  place  on  the 
(1)  2B.  R.  495  (4  T.  E.  666). 
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Humber  than  that  to  which  the  plaintiflF  chooses  to  carry  them/'  Huzzey 
In  the  present  case  the  jury  have  negatived  any  fraudulent  field. 
intention.  According  to  that  decision,  also,  it  appears  that 
the  plaintiff  cannot  be  compelled  to  carry  passengers  to  Hobbes's 
Point,  for  Lord  Ken  yon  adds — **  It  is  now  admitted  that  the 
ferryman  cannot  be  compelled  to  carry  passengers  to  any  other 
place  than  Barton :  then  his  riglit  must  be  commensurate  with 
his  duty."  That,  as  was  said  by  Ashhurst,  J.,  in  the  same  case, 
is  decisive  against  the  plaintiff. 

Sir  J.  Campbell,  Sir  IV.  Otcen,  Chilton,  and  E.  V.  Williams, 
contra  : 

First,  the  master  was  liable  for  the  act  of  his  servant,  as  it 
was  clearly  within  the  scope  of  his  authority.  The  master  kept 
a  boat,  which  he  used  by  his  servant,  and  received  the  money 
which  he  earned ;  and  when  the  boy  received  s^  passenger  on 
board,  and  rowed  him  to  Hobbes's  Point  to  go  to  Pembroke,  he 
committed  an  act  for  which  his  master  was  liable.  It  was  not  a 
wilful  act  done  by  him  contrary  to  his  master's  directions,  but  it 
was  an  act  done  by  him  in  the  course  of  his  ordinary  employ- 
ment. The  master  was  therefore  responsible.  Tarhcrville  v. 
Stampe  (i),  Bush  v.  Steinman  (2).  It  is  not  necessary  to  shew 
express  orders  given  to  the  servant  to  do  the  particular  act,  to 
render  the  master  liable:  Rex  v.  Almon{s).  *  Secondly,  this  ['436] 
amounted  to  an  infringement  of  the  plaintiff's  ferry.  The 
plaintiff  was  bound  to  keep  a  boat  to  convey  all  passengers 
going  from  Nayland  to  Pembroke ;  and  the  right  of  ferry  is 
co-extensive  with  such  obligation.  This  passenger  was  going 
from  Nayland  to  Pembroke,  and  the  defendant,  by  carrying  him 
to  Hobbes's  Point,  to  enable  him  to  get  to  Pembroke,  committed 
an  injury  to  the  plaintiff's  right  of  ferry.  The  case  of  Ti-ipp  v. 
Frank  is  in  reality  an  authority  for  the  plaintiff,  as  it  shews 
that  a  person  who  carries  passengers  near  to  an  ancient  ferry, 
either  at  a  short  distance  above  or  below  it,  subjects  himself  to 
an  action.  This  was  not  only  near  the  line  of  the  plaintiff's 
ferry,  but  may  be  said  to  have  been  on  it,  for  a  ferry  is  not  a 

(1)  1  Ld.  Ray.  264.  (3)  5  Buit.  2686. 

(2)  1  Bos.  &  P.  404. 
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HuzzEY      mathematical  line  from  point  A.  to  point  B.,  but  must  have 
Fjeld.       some  considerable  extent  on  each  side,  otherwise  it  would  be  of 

no  avail.     The  line  therefore  from  Nayland  to  Hobbes's  Point 

may  be  considered  as  the  Pembroke  Ferry. 

(Lord  Abinobr,  C.  B.  :  That  might  be  true,  if  going  to  Pembroke 
Ferry  meant  Pembroke  town. 

Parke,  B.  :  This  might  have  been  an  infringement,  if  the 
plaintiff  was  obliged  to  carry  all  persons  going  to  Pembroke 
town.) 

If  there  had  been  a  town  on  the  south  side  of  the  haven,  it 
would  have  been  an  infringement  to  have  carried  and  landed 
persons  a  little  lower  down  on  the  shore  for  the  purpose  of  going 
there,  according  to  the  case  of  Tripp  v.  Frank ;  and  this,  it  is 
submitted,  was  substantially  the  same.  In  IVipp  v.  Frank,  the 
passengers  were  not  going  to  Barton ;  but  here  this  passenger 
was  going  to  Pembroke,  the  place  to  which  the  plaintiff's  ferry 
leads.  The  authorities  on  this  subject  are  very  few.  In  2 
Kolle's  Abr.  140,  tit.  Nusans  (G)  pi.  4,  there  is  the  following 
passage,  for  which  the  Year  Book  22  Hen.  VI.  c.  14,  is  cited  as 
an  authority :  "  If  I  have  a  ferry  by  prescription,  and  another 
erects  another  ferry  on  the  same  river  near  to  it,  by  which  my 
ferry  is  injured  {empaire),  that  is  a  nuisance  to  me,  for  I  am 
bound  to  sustain  and  repair  the  ferry  for  the  ease  of  the  lieges, 
[  *437  ]  otherwise  I  *8hall  be  grievously  amerced  ;  "  and  that  passage 
is  also  referred  to  in  Com.  Dig.,  Action  on  the  Case  for  a 
Nuisance.  The  next  case  is  that  of  Churchman  v.  Tunstall  (i), 
which  appears,  according  to  the  report,  to  be  against  the 
proposition  here  contended  for,  because  there  a  bill  had  been 
tiled  for  an  injunction  by  the  farmer  of  a  ferr}'  against  a  person 
who  had  carried  passengers  over  the  river  three  quarters  of  a 
mile  below  the  ferry,  and  it  was  held  no  infringement :  but  the 
reporter  adds  a  query. 

(Parke,  B.  :  That  case  is  no  authority,  as  there  was  afterwards 
(1)  Ilardres,  162. 
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a  decree  in  that  case  by  Lord  Hale  that  the  new  ferry  should      Huzzey 
be  put  down.)  Field. 

The  case  of  Blisaett  v.  Hart  (i)  is  an  authority  to  shew  that 
where  another  person  sets  up  a  new  ferry  near  an  ancient  ferry, 
the  owner  of  the  ancient  ferry  has  his  remedy  by  action. 

(Parke,  B.  :  The  case  of  Tripp  v.  Frank  certainly  does  appear 
somewhat  contradictory  to  Blissett  v.  Hart  and  the  older 
authorities.) 

Trijyp  v.  Frank  seems  to  have  been  somewhat  of  a  hasty  decision  ; 

and  it  is  to  be  observed  that  no  authorities  appear  to  have  been 

cited.     The  proposition  laid  down  in  Com.  Dig.  as  to  ferries, 

immediately  precedes  the  propositions  as  to  markets,  to  which 

they  are  analogous.     It  is  laid  down,  that,  if  a  new  market  be 

set  up  within  seven  miles  of  an  ancient  market,  on  the  same 

day,  the  law  will  intend  it  to  be  a  nuisance,  but  if  it  be  on  a 

diflferent  day,  it  is  a   question  for  the  jury  whether  it   is   a 

nuisance  or  not.     It  is  held  reasonable  that  every  man  should 

have  a  market  within  seven  miles ;  that  is,  about  one-third  of  a 

day's  journey,  computed  at  twenty  miles.     If  it  be  true  with 

respect  to  markets,  that  a  person  shall  not  be  allowed  to  set  up 

a  new  market  within  seven  miles  of  an  ancient  market,  the  same 

principle  is  applicable  to  the  case  of  ferries ;  and  the  principle 

as  to  the  former  is,  that  a  new  one  shall  not  be  set  up  where 

♦there  is  an  ancient  one,  which  is  available  within  a  reasonable       [  •438  ] 

distance.     In  this  case,  the  plain tiif's  ferry  was  equally  available 

for  the  purpose  for  which  the  other  was  used,  and  if  this  were 

allowed,  it  would  be  a  manifest  injury  to  the  plaintiff's  ferry. 

It  is  laid  down  in  Blackstone's  Commentaries  (2)   that,  *'  If  a 

ferry  is  erected  on  a  river  so  near  another  ancient  ferry  as  to 

draw  away  its  custom,  it  is  a  nuisance  to  the  owner  of  the  old  one. 

For,  where  there  is  a  ferry  by  prescription,  the  owner  is  bound  to 

keep  it  always  in  repair  and  readiness  for  the  ease  of  all  the  King's 

subjects ;   otherwise  he  may  be  grievously  amerced.     It  would 

therefore  be  extremely  hard  if  a  new  ferry  were  suffered  to  share 

(1)  Willes,  508.  (2)  Vol.  3,  p.  219. 
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HuzzEY      hia  profits,  which  does  not  also  share  his  burthen."     In  this 

Field.       case  the  plaintiff  is  bound  to  keep  boats  at  Nayland  Ferry,  and 

ho  is  therefore  entitled  to  the  corresponding  advantages  resulting 

from  the  exclusive  right  of  ferry. 

Cur,  adc.  vult. 

The  judgment  of  the  Court  was  now  delivered  by — 

Lord  Aijinoer,  C.  B.  : 

This  was  an  action  on  the  case  for  the  disturbance  of  the 
plaintiff's  ferry  over  Milford  Haven,  tried  before  my  brother 
Parke,  at  Haverfordwest.  It  was  claimed  in  the  declaration  in 
diflferent  ways ;  but  the  question  reserved  for  the  consideration  of 
the  Court  arises  on  the  count  which  complains  of  a  disturbance 
of  Nayland  Ferry. 

The  plaintiff  was  the  lessee,  under  Sir  John  Owen,  of  a  ferry, 
called  the  Pembroke  or  Burton  Ferry,  across  Milford  Haven, 
which  was  the  ordinary  communication  between  Pembroke  and 
Haverfordwest.  He  was  also  lessee,  under  the  same  gentleman, 
of  another  ferry  from  the  same  point,  on  the  Pembroke  side, 
to  Nayland  and  back;  there  was  no  question  as  to  the  right 
[  •439  ]  of  the  plaintiff  to  *both  these  ferries.  He  claimed  also  a  much 
more  extensive  right,  that  of  ferrying  all  persons  backwards  and 
forwards  over  Milford  Haven,  within  no  very  narrow  limits ;  but 
this  right  was  negatived  by  the  jury  on  the  trial. 

It  appeared,  however,  that  the  defendant  had,  before  the 
commencement  of  this  suit,  set  up  a  boat  to  carry  passengers 
from  Nayland  to  the  opposite  side,  and,  amongst  other  places, 
to  Hobbes's  Point,  more  than  half  a  mile  from  the  Pembroke 
Ferry-house.  At  this  place  a  hard  or  pier  had  been  built,  to 
improve  the  communication  between  England  and  Ireland,  and 
a  road  made  from  thence  to  Pembroke,  which  communicated 
with  the  turnpike  road  from  Pembroke  Ferry  to  Pembroke,  at  a 
distance  of  more  than  half  a  mile  from  the  ferry ;  and  the  way 
from  Nayland  to  Pembroke,  by  Hobbes's  Point,  was  shorter 
than  by  Pembroke  Ferry.  There  was  no  town  or  vill  between 
Hobbes's  Point  or  Pembroke  Ferry,  and  the  junction  of  the  new 
with  the  old  road ;   and,  I  rather  believe,  none  between  that 
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l)oiiit    and    Pembroke,   although    that    circumstance   was    not      Huzzey 
inquired  into  on  the  trial.  Field. 

On  one  occasion,  a  boy  in  the  service  of  the  defendant,  and 
in  his  boat,  received  a  passenger  on  board  at  Nayland,  who,  after 
the  boat  had  been  shoved  off  the  shore,  informed  him  he  was 
going  to  Pembroke,  and  desired  to  be  put  on  shore  at  Hobbes's 
Point ;  and  this  was  done. 

The  jury  having  found  for  the  defendant  on  the  other  questions 
in  the  cause,  these  points  were  reserved  for  the  consideration 
of  the  Court — Ist,  whether  the  defendant  was  responsible  for 
this  act  of  his  servant ;  and,  2ndly,  whether,  if  he  was,  the  facts 
proved  amounted  to  a  disturbance  of  the  plaintiff's  right  of  ferry, 
the  jury  having  negatived  any  fraud  in  fact  on  the  part  of  the 
defendant  or  his  servant. 

A  rule  nisi  having  been  granted  for  a  new  trial,  the  case  was 
argued  before  my  brothers  Parke,  Bolland,  Gurney,  and  myself. 

Upon  the  first  point  there  is  no  difficulty.     The  servant  was        [  44o  ] 
acting  at  the  time  in  the  course  of  his  master's  service,  and  for 
his  master's  benefit ;    and  his  act  was  that  of  the  defendant, 
although   no   express   command   or   privity  of   his  master  was 
proved :   Tiwherville  v.  Stampe  (i). 

The  second  point  is  one  of  a  more  doubtful  nature,  and  has 
called  for  much  consideration.  It  is  quite  clear,  that  a  ferry  is 
a  franchise  which  none  can  set  up  without  a  licence  from  the 
Crown ;  and  in  the  case  of  a  ferry  by  prescription,  a  grant  or 
licence  is  presumed.  As  early  as  in  the  Year  Book,  22  Hen.  VI. 
146,  it  is  thus  laid  down  by  Paston,  **  If  I  have  of  ancient  time 
a  ferry  m  a  town,  and  another  sets  up  a  ferry  on  the  same  river 
near  to  my  ferry,  so  that  the  profits  of  my  ferry  are  impaired,  I 
shall  have  against  him  an  action  on  the  case ; "  and  Newton  says, 
"the  case  of  a  ferry  differs  from  that  of  a  mill,  for  you  are  bound 
to  sustain  a  ferry,  to  serve  and  repair  it,  in  ease  of  the  common 
l)eople,  and  it  is  inquirable  before  the  sheriff  in  his  tourn, 
and  justices  in  Eyre.''  This  proposition  is  quoted  in  2  Roll. 
140  (G),  pi.  4,  Com.  Dig.  Piscarry,  B.,  and  Action  on  the  Case 
for  a  Nuisance,  and  in  most  of  the  cases  in  which  the  rights  of 
ferry  have  come  in  question. 

(1)  IJA,  Ray.  265. 
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HuzzEY  In  the  case  of  Churchman  v.  TimstaU  (i),  in  the  Exchequer,  in 

FiKLD.  ^^®  ^ii^®  of  ^^  Commonwealth,  1659,  the  plaintiff,  the  farmer 
of  a  ferry  at  Brentford,  as  it  would  seem,  under  the  Crown,  filed 
a  bill  for  an  injunction  to  restrain  the  defendant,  who  had  lands 
on  both  sides  of  the  Thames,  three  quarters  of  a  mile  off,  and 
who  was  in  the  habit  of  ferrying  passengers  across,  from  con- 
tinuing to  do  so.  The  bill  was  dismissed  without  costs  ;  but  the 
reporter  adds  a  query  as  to  the  propriety  of  the  decision ;  and 
even  if  it  was  right,  it  is  no  authority  against  the  maintenance 
of  an  action  on  the  case.  The  decision,  however,  appears  to 
[  *^**  ]  have  been  wrong ;  for,  upon  another  *bill  filed  in  1663,  after 
the  Restoration,  a  decree  was  made  by  Lord  Hale,  on  the  18th 
of  June,  14  Car.  II.,  in  favour  of  the  same  plaintiff,  that  the  new 
ferry  should  be  put  down. 

In  Blinsett  v.  Hart  (2),  the  plaintiff  recovered  in  an  action  on 
the  case,  against  the  defendant,  for  setting  up  another  ferry  over 
the  same  river,  near  the  plaintiff's  ferry,  and  ferrying  over  persons 
and  horses  over  the  same  river,  near  the  plaintiff's  ferry,  by  which 
she  was  obliged  to  let  it  for  less  rent  than  before,  and  had  been 
deprived  of  great  part  of  the  profit  of  it.  On  motion  in  arrest  of 
judgment,  the  Court  held  the  declaration  to  be  good,  and  they 
said,  that  *'  a  ferry  is  a  franchise  that  no  one  can  erect  without  a 
licence  from  the  Crown  ;  and  when  one  is  erected,  another  cannot 
be  erected  without  an  ad  quod  danuium.  If  a  second  is  erected 
without  a  licence,  the  Crown  has  a  remedy  by  quo  warranto,  and 
the  former  grantee  has  a  remedy  by  action.  The  franchise  is 
the  ground  of  the  action  "  (a). 

So  far  the  authorities  appear  to  be  clear,  that,  if  a  new  ferry 
be  set  up  without  the  King's  licence,  to  the  prejudice  of  an  old 
one,  an  action  will  lie  ;  and  there  is  no  case  which  has  the  appear- 
ance of  being  to  the  contrary,  except  that  of  Tripp  v.  Frank, 
hereafter  mentioned.  These  old  authorities  proceed  upon  the 
ground,  first,  that  the  grant  of  the  franchise  is  good  in  law, 
l)eing  for  a  sufficient  consideration  to  the  subject,  who,  as  he 
receives  a  benefit,  may  have,  by  the  grant  of  the  Crown,  a  corre- 
sponding obligation  imposed  upon  him  in  return  for  the  benefit 

(1)  Hardres,  162.  (3)  Willes,  512,  n. 

(•2)  Willes,  508. 
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received ;  and  secondly,  that,  if  another,  without  legal  authority,       Huzzey 
interrupts  the  grantee  in  the  exercise  of  his  franchise,  by  with-        fibld. 
drawing  the  profit  of  passengers,  which  he  would  otherwise  have 
had,  and  which  he  has,  in  a  manner,  purchased  from  the  public 
at  the  price  of  his  corresponding  liability,  the  disturber  is  subject 
to  an  action  for  the  injury;  and  the  case  is,  in  this  respect, 
analogous  *to  the  grant  of  a  fair  or  market,  which  is  also  a       [  '442  ] 
privilege  of  the  nature  of  a  monopoly. 

A  public  ferry,  then,  is  a  public  highway,  of  a  special  descrip- 
tion, and  its  termini  must  be  in  places  where  the  public  have 
rights,  as,  towns  or  vills,  or  highways  leading  to  towns  or  vills. 
The  right  of  the  grantee  is,  in  the  one  case,  an  exclusive  right 
of  carrying  from  town  to  town,  in  the  other,  of  carrying  from  one 
point  to  the  other,  all  who  are  going  to  use  the  highway  to  the 
nearest  town  or  vill  to  which  the  highway  leads  on  the  other  side. 
Any  new  ferry,  therefore,  which  has  the  effect  of  taking  away 
such  passengers,  must  be  injurious. 

For  instance,  if  any  one  should  construct  a  new  landing  place 
at  a  short  distance  from  one  terviimis  of  the  ferry,  and  make  a 
practice  of  carrying  passengers  over  from  the  other  terminus,  and 
there  landing  them  at  that  place,  from  which  they  pass  to  the 
same  public  highway  upon  which  the  ferry  is  established,  before 
it  reaches  any  town  or  vill,  and  by  which  the  passengers  go 
immediately  to  the  first,  and  all  the  vills  and  towns  to  which 
that  highway  leads ;  there  could  not  be  any  doubt  that  such  an 
act  would  be  an  infringement  of  the  right  of  ferry,  whether  the 
person  so  acting  intended  to  defraud  the  grantee  of  the  ferry 
or  not. 

If  such  new  ferry  be  nearer,  or  the  boats  used  more  com- 
modious, or  the  fare  less,  it  is  obvious  that  all  the  custom  must 
inevitably  be  withdrawn  from  the  old  ferry ;  and  thus  the  grantee 
would  be  deprived  of  all  benefit  of  the  franchise,  whilst  he 
continued  liable  to  all  the  burthen  imposed  upon  him. 

It  does  not  follow  from  this  doctrine,  that,  if  there  be  a  river 
passing  by  several  towns  or  places,  the  existence  of  a  franchise 
of  a  ferry  over  it,  from  a  certain  point  on  one  side  to  a  point  on 
the  other,  precludes  the  King's  subjects  from  the  use  of  the  river, 
as  a  public  highway  from  or  to  all  the  towns  or  places  on  its 
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HuzzEY      banks,  and  obliges  them,  *upon  all  occasions,  to  their  own  incon- 

Field.       venience,  to  pass  from  one  terminus  of  the  ferry  to  the  other. 

I  '44H  ]  The  case  of  Tripp  v.  Frank  (i)  decided  otherwise ;  and  it  is  not 
intended  to  question  that  decision.  It  was  there  held  that  the 
plaintiff,  who  had  a  right  of  ferry  from  Hull  to  the  town  of 
Barton,  had  no  right  of  action  against  a  person  who  carried 
passengers  from  Hull  to  Barrow,  a  place  on  the  banks  of  the 
river,  at  some  distance  from  Barton.  But,  suppose  he  had  known 
that  the  passengers  were  going  by  that  route  to  Barton,  and  that 
their  sole  object  was  to  go  there ;  or  suppose  that  Barton,  instead 
of  being  within  a  few  hundred  yards  from  the  Humber,  was  a 
mile  distant,  and  was  the  first  town  with  which  either  ferry 
communicated,  it  would  not  follow,  from  that  decision,  that  in 
such  a  case  passengers  might  be  landed  at  Barrow,  for  the  sole 
purpose  of  going  to  Barton. 

We  have  thought  it  right,  in  consequence  of  the  course  taken 
by  the  counsel  in  argument,  to  enter  thus  far  into  the  general 
question,  and  to  lay  down  these  principles,  that  it  may  not  be 
supposed  that  the  decision  to  which  we  find  ourselves  obliged 
to  come,  can  in  any  manner  affect  the  plaintiff's  right  to  the 
exclusive  privilege  of  ferrying  passengers  who  leave  Nayland, 
with  no  other  object  than  that  of  going  to  Pembroke. 

But,  fully  admitting  his  right,  we  are  of  opinion,  after  much 
deliberation,  and  I  may  add,  not  without  some  hesitation,  that 
there  is  no  sufficient  ground  for  making  the  rule  absolute. 

It  is  to  be  observed,  that,  between  Hobbes's  Point  and  the 
junction  of  the  two  roads  that  lead  from  that  place  and  from 
Pembroke  Ferry  respectively  to  the  town  of  Pembroke,  there  are 
intermediate  points,  to  which  the  passenger  Llewelyn  might  be 
going ;  though  Pembroke  was  his  ultimate  object,  it  might  not 

[  '444  ]  be  his  only  object ;  and,  if  he  *had  any  particular  view  of  con- 
venience in  making  Hobbes's  Point  the  place  of  his  landing, 
which  could  not  have  been  accomplished  as  well  by  landing  at 
Pembroke  Ferry,  then,  according  to  the  principles  laid  down  in 
the  case  of  Tripp  v.  Franks  there  would  have  been  no  evasion 
of  the  plaintiff's  ferry.  It  is  true,  that  the  intentions  of  Llewelyn 
are  left  very  uncertain  upon  the  evidence  ;  and  it  does  not  appear 
(1)  2R.  R.  495(4  T.  K.  66G). 
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from  the  report,  that  the  counsel  on  either  side  thought  proper 
to  elicit  them  by  any  inquiry.  And  if  this  had  been  the  real 
(juestion  which  the  parties  intended  to  try,  the  Court  might  have 
been  disposed  to  direct  a  new  trial.  But  one  cannot  fail  to  observe 
that  the  main  questions  of  fact  in  difference  were  fully  tried  and 
disposed  of  by  the  jury,  and  that  the  point  stated  upon  Llewelyn's 
evidence  was  laid  hold  of  for  no  other  purpose  than  that  of 
recovering  a  verdict  for  the  plaintiff  at  all  events,  after  all  the 
matters  really  in  difference  had  been  decided  against  him.  The 
Court,  therefore,  is  bound  to  look  with  strictness  to  the  evidence, 
and  not  to  allow  the  plaintiff  any  advantage  from  an  uncertainty 
that  he  ought  to  have  removed.  It  was  incumbent  on  him  to  offer 
satisfactory  proof  that  Llewelyn  had  no  other  object  than  to 
evade  his  ferry,  and  that  the  defendants  were  aware,  and  must 
have  understood,  that  he  had  no  other  object.  Now,  the  com- 
munication made  by  Llewelyn  to  the  defendant's  servant,  after 
the  boat  had  commenced  her  passage,  is  not  inconsistent  with 
his  having  some  legitimate  object  in  going  to  Hobbes's  Point, 
besides  that  of  going  to  Pembroke.  The  uncertainty,  therefore, 
in  which  this  point  has  been  left  by  the  evidence,  makes  it 
impossible  to  say  that  the  facts  proved  amounted  to  a  disturb- 
ance of  the  plaintiff's  ferry ;  therefore  the  rule  cannot  be  made 
absolute,  to  enter  a  verdict  for  the  plaintiff.  And  we  think  that 
the  plaintiff,  in  a  case  of  this  sort,  is  not  entitled  to  a  new  trial, 
that  he  may  amend  his  evidence  upon  an  incidental  point,  upon 
which  he  left  it  too  doubtful  to  be  *properly  submitted  to  the 
jury.     The  rule,  therefore,  must  be  discharged. 

Rule  discharged. 


HUZZEY 

r. 
Field 


[  •i^s  ] 


WHITEHEAD    v.    PEICE    and    Others  (I). 

(2  Cr.  M.  &  R.  447-457 ;  S.  C.  1  Gale,  151 ;  5  Tyr.  825.) 

In  a  policy  of  insurance  against  fire  on  certain  cotton  mills,  mill- 
wrights' work,  including  standing  and  going  gear  therein,  engine-house 
adjoining  and  the  steam-engine  therein,  &c.,  it  was  recited  that,  the 
*•  buildings  were  brick-built  and  slated  ;  warmed  exclusively  by  steam, 
lighted  by  gas,  &c.,  worked  by  the  steam-engine  above  mentioned ;  in 

(1)  Cited  by  Lord  Denman,  Ch.  J.,  and  followed  in  Mayall  v.  Miiford 
(1837)  6  Ad,  &  El.  670.— R.  C. 


1835. 

Exf^h.  of 
Pleax, 

[U7] 
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Whitehead  the  tenure  of  one  firm  only,  standing  apart  from  all  other  mills,  and 

r.  *  worked  by  day  only  :  *  "  Held,  that  it  was  no  breach  of  the  policy  thiit 

*^^^'  the  steam-engine  was  kept  going  by  night,  and  that  the  shafting,  which 

wont  through  the  mill,  was  turned  by  it,  the  cotton  Tnill  not  being 

worked  except  by  day  only. 

Covenant.  The  declaration  stated,  that  heretofore,  to  wit,  on 
the  28rd  March,  1888,  by  a  certain  deed-poll,  being  a  policy 
of  insurance,  then  made  and  sealed  with  the  respective  seals 
of  the  defendants,  being  directors  of  a  certain  company  called 
the  Protector  Fire  Insurance  Company,  {profeH  in  ciiruim),  after 
reciting  that  the  plaintiff  and  John  Mayall  (who  died  before 
the  commencement  of  the  suit)  had  paid  the  sum  of  82/. 
to  the  directors  of  the  Protector  Fire  Insurance  Company  in 
London,  and  had  also  agreed  to  pay  the  sum  of  82Z.  yearly, 
on  the  25th  day  of  March,  during  the  continuance  of  the  said 
policy,  for  insurances  from  loss  or  damage  by  fire,  the  property 
thereby  described  not  exceeding  the  sum  specified  under  each 
head  of  insurance ;  namely,  on  the  larger  end  of  a  cotton  mill, 
called  Union  Mill  (A),  1,800Z. ;  on  millwrights'  work,  including 
the  standing  and  going  gear  therein,  2001. ;  on  the  smaller  end 
of  the  said  cotton  mill  (B),  900i. ;  on  millwrights'  work,  including 
the  standing  and  going  gear  therein,  lOOZ. ;  on  the  engine-house, 
adjoining  the  larger  end  of  the  said  mill,  and  being  under 
the  same  roof  therewith  (C),  4002. :  on  the  steam-engine  therein, 
d50r. ;  on  the  warehouse,  communicating  with  the  said  mill 
by  a  staircase,  the  upper  room  of  which  was  used  for  blowing 
and  scutching  cotton  in,  250/. :  and  reciting  that  the  aforesaid 
[  ♦448  ]  buildings  were  brick-built  and  *slated,  situate  near  Oldham, 
in  the  county  aforesaid ;  warmed  exclusively  by  steam ;  lighted 
by  gas  from  the  Oldham  Gas  Light  Company's  works,  which  gas, 
in  the  blowing  and  scutching  room,  was  inclosed  in  glass ;  worked 
by  the  steam-engine  above-mentioned,  in  tenure  of  one  firm 
(Messrs.  Bowden  Gartside  &  Co.)  only,  standing  apart  from  all 
other  mills,  and  worked  by  day  only ;  and  that  the  marks  had 
reference  to  a  plan  of  the  building  on  the  order  for  the  said 
insurance ;  the  said  defendants  did  covenant  and  agree  with  the 
said  James  Whitehead  and  John  Mayall,  that,  from  the  25th 
March,  1888,  to  and  inclusive  of  the  whole  25th  March,  1834, 
and  so  long  as  the  said  insured  should  pay,  or  cause  to  be  pai'l, 
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the  sum  of  32Z.  at  the  time  therein  above  mentioned,  and  the  Whitkubad 
directors  for  the  time  being  should  accept  the  same,  the  stock  pbicb. 
and  funds  of  the  said  company  should  be  subject  and  liable 
to  pay  or  make  good  to  the  said  insured,  their  executors, 
administrators,  or  assigns,  all  such  loss  or  damage  as  should 
happen  by  fire  (except  loss  or  damage  by  fire  happening  by  any 
invasion,  foreign  enemy,  civil  commotion,  or  riot,  or  any  military 
or  usurped  power  whatever)  to  the  property  therein  above 
mentioned,  amounting  in  the  whole  to  no  more  than  the  sum 
of  4,000Z.,  according  to  the  conditions  indorsed  on  the  said 
policy,  as  by  the  said  policy,  reference  being  thereunto  had,  will 
more  fully  appear ;  and  the  said  plaintiff  further  says,  that  the 
said  conditions,  in  and  by  the  said  deed  or  policy  mentioned  and 
alluded  to,  are  as  follows,  (that  is  to  say)  First — that  every 
person  desirous  of  effecting  an  insurance  must  state  his  name, 
place  of  abode,  and  occupation ;  he  must  describe  the  construction 
of  the  buildings  to  be  insured,  where  situate,  and  in  whose 
occupation,  of  what  materials  the  same  were  respectively 
composed,  and  whether  occupied  as  a  dwelling-house  or  other- 
wise ;  also  the  nature  of  the  goods  or  other  property  on  which 
such  insurance  might  be  proposed,  and  the  construction  of 
the  buildings  containing  such  property.  *  Secondly — that  every  [  •449  ] 
insurance  attended  with  particular  circumstances  of  risk,  arising 
from  the  situation  or  construction  of  the  premises,  or  the  nature 
of  the  trade  carried  on,  or  the  goods  therein,  was  to  be  specially 
mentioned  in  the  order  given  for  the  policy,  so  that  the  work 
might  be  fairly  understood;  if  not  so  expressed,  or  if  any 
misrepresentation  be  given,  so  that  the  insurance  be  effected 
upon  a  lower  premium  than  ought  to  be  paid ;  or  if  buildings 
or  goods  be  described  in  the  policy  otherwise  than  they  really 
were;  or  if,  after  an  insurance  should  have  been  effected,  the 
risk  should  be  increased  by  the  erection  or  alteration  of  any 
stove,  the  carrying  on  any  hazardous  trade,  operation,  or  process, 
the  deposit  of  any  hazardous  goods  or  hazardous  communica- 
tion; the  insured  would  not,  except  under  the  consent  of  the 
directors  and  on  the  terms  they  might  impose,  be  entitled  to 
any  benefit  under  his  policy. 
The  declaration  (after  setting  forth  eight  other  conditions  upon 
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whitehkad   however,   overruled  the  objection,   and  the  plaintiff  obtained 
Price.       ^  verdict;    but    he  gave  the  defendants    leave    to    move   to 
enter  a  verdict. 

CressweU  having  obtained  a  rule  accordingly — 

[  452  ]  Blackbume,  Alexander,  and  Wightman  were  to  have  shewn 

cause;  but  they  having  suggested  that  the  fourth  and  sixth 
pleas  (which  were  the  only  pleas  which  there  was  any  evidence 
to  sustain)  were  bad,  and  that  the  plaintiff  would  therefore  be 
entitled  to  judgment  non  obstante,  if  a  verdict  were  entered  up 
for  the  defendants  on  the  issue  raised  by  those  pleas,  the  Court 
called  upon — 

CressweU,  Toinlinsoii,  and  W,  H.  Watson,  to  argue  that 
question : 
The  fourth  and  sixth  pleas  are  good,  and  are  a  sufficient 
answer  to  the  action,  if  found  for  the  defendants,  which  they 
must  be  taken  to  have  been.  First,  as  to  the  fourth  plea.  The 
policy  recites,  that  the  buildings  were  brick-built,  warmed  by 
steam,  lighted  by  gas,  &c.,  worked  by  the  steam-engine  before 
mentioned,  in  the  tenure  of  one  firm  only,  standing  apart  from 
all  other  mills,  and  worked  by  day  only.  Now,  what  is  the 
meaning  of  worked  by  day  only?  It  must  have  a  reasonable 
intendment  given  to  it ;  it  must  mean  all  that  is  before  mentioned 
in  the  policy  capable  of  being  worked.  Now  there  is  mentioned 
before,  the  standing  and  going  gear,  which  was  kept  going  by 
night,  and  that  was  in  contravention  of  the  policy.  This  must 
be  construed  as  a  prohibition  to  working  by  night  with  any  part 
of  the  manufactory  insured.  There  are  three  things  to  constitute 
a  mill :  there  is,  first,  the  moving  power ;  secondly,  the  medium 
of  its  application,  of  which  the  gear  is  a  part ;  and,  thirdly,  the 
machinery  to  be  moved ;  and  any  working  by  night  of  any  part 
of  this  is  forbidden  by  the  policy.  In  this  case,  the  shafts,  which 
are  part  of  the  gear,  were  kept  moving  and  turning  by  night,  and 
that  was  in  breach  of  the  policy.  Turning  is  a  working,  although 
applied  to  n©  ultimate  purpose.  But  the  words,  "  worked  by  day 
only,"  apply  to  every  thing  mentioned  in  the  policy ;  and,  there- 
fore, the  working  the  steam-engine  by  night  alone  would  be  a 
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breach  of  the  warranty.     It  is  said,  that  the  *  words  must  be  Whitetibad 
taken  most  strongly  against  the  covenantors:    but  this  is  a       pbicb. 
warranty,  and  it  has  been  held,  that,  in  a  policy,  a  warranty       [  ♦453  ] 
must  be  construed  strictly.     Then,  as  to  the  sixth  plea.     It  is 
found  that  the  steam-engine  was  worked  by  night ;  and  the  other 
allegation  in  this  plea,  **  whereby  the  risk  in  the  policy  of 
assurance  was  increased,"  is  not  put  in  issue,  and  therefore 
must  be  taken  to  be  admitted. 

(Aldebson,  B.  :  But  the  jury  found  the  question  as  to  the 
increase  of  risk  in  the  negative.) 

It  is  submitted  that  the  increase  of  risk  was  not  in  issue  on  the 
sixth  plea. 

(Parke,  B.  :  Then  the  result  would  be,  that  the  issue  would  be 
an  immaterial  issue,  as  the  fact  of  its  being  worked  by  night  is 
immaterial,  if  the  risk  is  not  increased.) 

If  it  is  found  that  the  steam-engine  is  worked  by  night,  then 
the  rest  of  that  which  is  stated  in  the  plea  necessarily  follows ; 
not  being  put  in  issue,  it  stands  admitted.  In  Be(d  v.  Simpson  (i), 
it  was  held,  that  a  virtute  cujnSf  when  it  contains  an  inference 
of  law  only,  is  not  traversable;  but  where  it  states  a  matter 
of  fact,  that  it  is  traversable.  And  all  the  cases  shew,  that 
where  there  is  a  matter  of  fact  alleged  which  is  traversable, 
if  it  is  not  traversed,  it  is  admitted.  Lucas  v.  NockeUs(2). 
In  that  case,  it  was  said  by  Best,  Ch.  J.,  in  delivering  the 
judgment  of  the  Court  of  Exchequer  Chamber — "But  the 
virtute  cujus  sometimes  raises  a  mixed  question  of  law  and  fact ; 
and  when  this  is  the  case,  there  may  be  a  traverse,  for  that  is 
the  only  mode  by  which  the  facts  are  to  be  settled  on  which  the 
law  depends."  The  plea  states  two  facts,  and  the  defendants 
might ^ have  traversed  either  the  one  or  the  other,  or  both;  but 
one  not  being  traversed,  must  be  taken  to  be  admitted. 

Blackburne  and  Wightman,  contra^  were  stopped  by  the  Court. 

(1)  ILd.  Bay.  408.  (2)  29  R.  B.  721   (4  Bing.  729; 

1  Moore  &  Payne,  783). 
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Whitehead    Lord  Abinger,  C.  B.  : 

Price.  This  case  has  been  involved  *in  a  good  deal  of  perplexity  in 

[**5*]  the  course  of  the  argument,  and  we  are  called  upon  to  put 
a  grammatical  construction  upon  a  passage  in  this  policy,  and 
to  say  whether  the  steam-engine  is  the  nominative  case  to  the 
second  word  "  worked,"  in  the  sentence  in  question ;  and  I  think 
it  clearly  is  not.  Another  question  is,  whether  by  working  is 
meant  turning?  It  has  been  pressed  upon  us  in  the  argument, 
that  the  upright  shafts  must  be  considered  as  part  of  the  steam- 
engine,  and  the  millwright  work  as  part  of  the  mill,  and  that  as 
the  shafts  were  kept  turning  during  the  night,  it  was  in  contra- 
vention of  the  policy ;  but  that  is  confounding  the  word  working 
with  the  word  turning.  The  shafts,  during  the  night,  were 
moving,  but  the  mill  was  not  working :  the  word  "  work,"  is  not 
to  be  used  in  its  popular  sense.  The  interrogatory  on  the  paper 
is,  "  Do  you  work  it  by  night  or  by  day  ?  "  The  answer  is,  "  We 
work  it  by  day;  "  that  is,  we  work  by  day  only;  our  hands  are 
on  during  the  day  only,  and  not  during  the  night.  I  do  not 
think  the  mere  moving  or  turning  of  the  upright  shafts  is  a 
working  in  the  sense  that  has  been  ascribed  to  it ;  and  I  think 
that  judgment  ought  to  be  entered  for  the  plaintiff.  It  requires 
that  something  more  be  shewn  to  have  been  done  to  discharge 
this  policy.  If  the  turning,  by  night,  that  which  forms  part 
of  the  machinery,  were  attended  with  increased  risk,  it  might  be 
sufficient  to  discharge  the  policy ;  but  unless  that  is  so,  I  think 
it  is  not  sufficient. 

Parke,  B.  : 

I  am  of  the  same  opinion.  The  question  arises  on  a  motion 
for  judgment  non  obstante  veredicto,  and  turns  on  the  validity 
of  the  fourth  and  sixth  pleas.  Now  admitting,  for  the  sake 
of  argument,  that  both  these  pleas  are  to  be  taken  to  be  proved 
to  the  full  extent,  it  appears  to  me  that  they  neither  of  them 
afford  any  answer  to  the  action.  The  fourth  plea  is,  '*  That  the 
said  steam-engine,  and  certain  parts  of  the  gear  in  the  said 
[  'iSB  ]  policy  of  assurance  mentioned,  were,  after  the  making  of  *the 
said  policy,  and  before  the  destruction  of  the  said  premises  by 
fire,  without  the  leave  or  consent  of  the  defendants,  or  of  the 


VOL.  XLi.J      1885.    EX.     2  CE.  M.  &  R.  455—456.  775 

directors  of  the  company,  worked  by  night,  and  not  by  day  only,  Whitehead 
contrary  to  the  tenor  and  e£E6ct,  true  intent,  and  meaning  of  pbice. 
the  said  policy."  Now,  first,  we  may  assume  that  the  steam- 
engine  and  part  of  the  gear  have  been  worked  without  the  leave 
and  consent  of  the  defendants,  or  of  the  directors  of  the  company, 
by  night  and  not  by  day  only ;  and  the  question  is,  does  that 
avoid  the  policy;  and  that  depends  entirely  upon  the  construction 
to  be  given  to  the  words  "work  by  day  only."  In  the  policy 
itself  the  language  is  somewhat  obscure ;  but  I  think  the  words 
"  worked  by  day  only,"  cannot  be  applied  to  the  steam-engine, 
or  any  part  of  the  gear,  but  apply  to  something  else.  I  think 
that  it  is  a  fair  construction  of  all  the  terms  that  are  used  in  this 
part  of  the  policy.  The  insurance  is  on  the  larger  end,  and 
another  end  of  a  mill  called  the  Union  Mill,  upon  the  building 
of  the  engine-house  and  steam-engine,  and  the  building  of  the 
warehouse  used  for  the  blowing  and  scutching  of  cotton.  The 
policy  recites,  "  that  the  aforesaid  buildings  were  brick  buildings, 
and  slated,  lighted  by  gas,"  that  applies  to  all  the  buildings; 
"  and  worked  by  the  steam-engine  above  mentioned."  Now,  all 
the  buildings  cannot  be  worked  by  the  steam-engine  above 
mentioned.  We  must  put  a  limited  construction  upon  these 
expressions.  I  take  it  to  mean,  "all  the  buildings  above 
mentioned  which  are  capable  of  being  worked  by  the  steam- 
engine  ; "  and  therefore  I  read  this  part  of  the  insurance,  that 
the  cotton  mill  should  be  worked  by  the  steam-engine,  and 
worked  by  day  only ;  and  it  appears  to  me  that  the  meaning 
of  this  insurance  is,  that  it  insures  the  cotton  mill,  which  is 
worked  by  a  steam-engine,  and  by  day  only.  If  this  is  the 
meaning,  no  part  of  the  cotton-mill  having  been  worked  except 
by  day,  the  plea  is  no  answer  to  the  declaration.  Then,  as  to 
the  sixth  plea,  it  appears  to  me  that  the  answer  *to  be  given  [  *456  ] 
to  that  is  the  same  as  the  answer  to  the  fourth,  unless  you  can 
bring  it  within  the  second  condition  indorsed  on  the  back  of  the 
policy.  Now,  that  provides,  that  when  any  insurance  is  attended 
with  particular  circumstances  of  risk  arising  from  the  situation 
or  construction  of  the  premises,  or  from  the  nature  of  the  trade 
carried  on,  &c.,  such  circumstances  must  be  specially  mentioned ; 
or  if  any  misrepresentation   be  given,  so  that  the  insurance 
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Whitehead  is  eflfected  on  a  lower  premium  than  it  otherwise  would  be,  the 
Price.  policy  is  avoided.  So,  also,  if  there  had  been  any  alteration 
made,  increasing  the  risk,  after  the  insurance  had  been  com- 
pleted, or  if  any  hazardous  trade,  operation,  or  process,  was 
carried  on  which  was  not  carried  on  at  the  time  of  the  policy 
being  granted,  the  policy  is  avoided ;  but  there  is  no  averment 
that  there  was  any  such  operation  carried  on  which  was  not 
carried  on  at  the  time  the  insurance  was  effected,  as  there  ought 
to  be  to  bring  the  case  within  this  condition.  It  appears  to  me 
that  the  sixth  plea  is  therefore  wholly  bad. 

BOLLAND,   B. : 

I  am  of  the  same  opinion.  The  only  question  here  is,  what 
is  the  interpretation  to  be  put  upon  the  words  "  worked  by  day 
only,"  as  contained  in  this  policy.  Now,  on  looking  at  the 
policy  itself,  and  the  subject-matter  of  it,  I  have  no  doubt  that 
the  mill,  and  the  mill  only,  is  the  nominative  case  to  the  words 
"worked  by  day  only."  There  is,  no  doubt,  great  ambiguity 
on  the  face  of  the  policy ;  and  the  only  safe  construction  I  can 
put  upon  it  is  that  which  has  been  adopted  by  the  Court. 

Alderson,  B.  : 

I  quite  agree  with  the  rest  of  the  Court  in  the  construction 
which  they  have  put  upon  this  policy.  It  seems  to  me  that  the 
ambiguity  of  the  policy  arises  from  the  position  of  the  words 
[  MS?  ]  having  been  changed.  If,  after  *the  words  **  worked  by  the 
steam-engine  above  mentioned,"  you  read  on,  "  and  worked  by 
day  only,"  there  is  no  doubt  that  the  latter  words  refer  to  the 
mill.  That  view  is  corroborated  by  the  words  which  immediately 
follow,  "  standing  apart  from  all  other  mills." 

Rule  absolute  to  enter  judgment  for  the  plaintiff. 
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AMNER  V.  CLARK  (1).  im. 

(2  Cr.  M.  &  B.  468—171 ;  S.  C.  1  Gale,  191 ;  6  Tyr.  W2 ;  6  L.  J.  (N.  S.)  jsi^.of 

Ex.  234.)  Pleat. 

r  468  1 
A  bill  of  exchange  drawn  in  London,  payable  to  the  order  of  the         '-        -' 

drawer  in  London,  upon  a  merchant  residing  at  Brussels,  and  accepted 

by  him,  payable  in  London,  is  an  inland  bill  of  exchange,  and  must  be 

stamped  as  such. 

Assumpsit  by  the  indorsee  against  the  acceptor  of  a  bill  of 
exchange,  drawn  by  one  Wm.  Walker  upon  the  defendant,  pay- 
able in  London,  and  accepted  by  him  payable  in  London,  and 
indorsed  by  Walker  to  the  plaintiflf.  The  declaration  averred 
that  the  bill  was  presented  for  payment,  and  dishonoured.  The 
defendant  pleaded  that  he  did  not  accept  the  bill  of  exchange 
mentioned  in  the  declaration. 

At  the  trial  before  Gurney,  B.,  at  the  sittings  in  London,  the 
bill  of  exchange,  on  being  produced,  was  as  follows  : 

"  London,  11th  Oct.,  1838. 

"For312Z.  \U.U. 
''At  three  months'  date,  pay  this  first  of  exchange  to  the 
order  of  self,  in  London,  three  hundred  and  twelve  pounds 
eleven  shillings  and  ninepence  sterling,  value  received,  which 
place  to  account  as  advised. 

"William  Walker. 

'*  To  Mr.  Delianson  Clabk, 
**  No.  61,  Bue  Ducall,  in  Brussels. 

"  1st." 

**  Accepted,  payable  at  Mr.  Jebson's, 

"  No.  16,  Old  Broad  Street,  London. 

"Delianson  Clark." 

The  bill  was  stamped  with  a  4«.  stamp  only.     The  defendant,        [  469  ] 
it  was  proved,  was  a  merchant,  residing  at  Brussels,  but  there 
was  no  proof  that  the  bill  was  accepted  there.     It  was  objected 
that  the  stamp  was  insufficient,  and  ought  to  have  been  8a.  6t2. 
The  learned  Judge  received  the  bill  in  evidence,  but  gave  the 

(1)  See  Bills  of  Exchange  Act,  1882,  s.  4.— B.  C. 
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Amner       defendant  leave  to  move  to  enter  a  nonsuit.    Piatt  having,  in 
Olabk.       last  Term,  obtained  a  rule  accordingly — 

Sir  F.  Pollock  and  Channell  now  shewed  cause  : 
The  question  is,  whether  this,  being  a  bill  drawn  in  England, 
upon  a  person  residing  abroad,  payable  in  London,  and  accepted 
by  him  payable  in  London,  is  an  inland  bill,  and  requires  to  be 
stamped  as  such.  The  statute  55  Geo.  III.  c.  184,  sch.  part  1  (i), 
after  stating  the  duties  which  shall  be  chargeable  on  inland  bills 
of  exchange,  proceeds  thus — "  Foreign  bill  of  exchange  (or  bill  of 
exchange  drawn  in  but  payable  out  of  Great  Britain)  if  drawn 
singly,  and  not  in  a  set,  the  same  duty  as  on  an  inland  bill  of  the 
same  amount  and  tenor;  '*  and  that  *' foreign  bills  of  exchange, 
drawn  in  sets  according  to  the  custom  of  merchants,  for  every 
bill  of  each  set "  shall  be  charged  with  duty  according  to  the 
amount  thereof.  This  bill  of  exchange,  as  set  out  in  the  declara- 
tion, **  pay  this  my  first  of  exchange,"  &c.,  is  not  a  bill  coming 
within  the  former  description,  "  if  drawn  singly  and  not  in  a  set; " 
but  must  be  taken  to  be  a  "foreign  bill  drawn  in  sets,"  within 
the  latter  description.  It  appears  on  the  face  of  it  to  be  one  of 
several  bills,  and  there  is  no  proof  that  there  were  not  more; 
and  without  any  such  evidence,  it  is  not  to  be  presumed  that 
there  was  any  fraud.  At  all  events,  the  defendant,  having 
accepted  it  as  one  of  a  set,  is  estopped  from  disputing  it :  Holda- 
worth  V.  Htuiter  (2).  The  bill,  being  drawn  on  a  person  abroad, 
[  ♦470  ]  required  to  be  accepted  abroad  before  it  became  a  complete  *bill. 
If  it  comes  within  neither  of  the  descriptions  in  the  schedule, 
then  it  is  a  casus  omissus  in  the  Act.  It  may  be  that  there  is 
another  species  of  foreign  bill,  namely,  when  it  is  drawn  in 
England  upon  a  person  residing  abroad,  and  accepted  by  him 
payable  in  England. 

(Lord  Abinobr,  C.  B.  :  This  bill  is  by  the  drawer  himself 
made  payable  in  England.) 

If  not  a  foreign  bill,  is  this  an  inland  bill  ?    It  is  submitted  that 

it  clearly  is  not. 

(1)  See  now  the  Stamp  Act,  1891,  (2)  34  R.  R.  479  (10  B.  &  C.  449; 

B.  3d,  o  Man.  &  R.  393). 
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(Lord  Abinobr,  C.  B. :  The  statute  seems  to  have  considered       Amneb 
I  bills  as  inland  bills  where  they  are 
unless  where  they  are  payable  out  of  it.) 


all  bills  as  inland  bills  where  they  are  drawn  in  Great  Britain,       clabk. 


That  is  not  clear,  and  the  defendant  is  bound  to  make  out  that  it 
is  within  the  Act.  The  statute  is  silent  as  to  the  meaning  of  the 
term  "  inland  bill." 

(Lord  Abinger,  C.  B.  :  It  defines  it  by  saying  what  a  foreign 
bill  is,  and  all  others  are  to  be  taken  to  be  inland  bills.) 

In  Mahoney  v.  Ashlin  (i),  Lord  Tenterden  states  what  an  inland 
bill  is.  He  says  :  "  The  statute  9  &  10  Will.  III.  c.  17,  distinctly 
explains  what  was  understood  to  be  an  inland  bill  at  that  time, 
and  says  that  by  that  term  was  meant  a  bill  drawn  in  England, 
Wales,  or  Berwick-upon-Tweed,  upon  London,  or  some  other 
place  within  those  parts  of  the  realm ;  and  the  term  is  used  in 
subsequent  statutes  apparently  in  the  same  sense."  If  that 
definition  be  correct,  this  bill  does  not  fall  within  it,  for  it  was 
not  drawn  upon  London,  or  any  other  place  within  the  realm.  If 
it  be  neither  an  inland  or  a  foreign  bill,  then  it  requires  no  stamp 
at  all ;  and  if  it  be  a  foreign  bill,  it  is  stamped  as  such.  It  may 
be  said  that  there  is  no  proof  that  the  bill  was  accepted  abroad  ; 
but  it  purports  to  be  so,  and  if  the  defendant  intended  to  insist 
that  there  was  any  fraud  on  the  Stamp  Act,  it  was  incumbent 
upon  him  to  prove  it :  Abraham  v.  Dubois  (2). 

Humfrey,  contra,  was  stopped  by  the  Court. 

Lord  Abinger,  C.  B.  :  [  471  ] 

This  case  has  been  very  ingeniously  argued;  but  I  do  not 
think  that  this  can  be  considered  as  a  foreign  bill  of  exchange. 
The  Legislature  might  have  defined  what  was  to  be  considered 
an  inland  bill,  but  they  have  not  done  so ;  and  I  cannot  think 
that  it  was  necessary  to  do  so,  as  there  is  a  definition  of  what  a 
foreign  bill  is,  and  I  think  the  Act  shews  that  by  foreign  bills 
the  Legislature  intended  bills  drawn  in,  but  payable  out  of. 
Great  Britain.  The  Legislature  never  intended  to  impose  a 
(1)  2  B.  &  Ad.  482.  (2)  4  Camp.  269. 
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Ahnkb 

V, 

Clark. 


Btamp  on  bills  drawn  abroad  ;  it  was  not  in  their  power  to  do  so; 
but  they  did  mean  to  impose  a  stamp  on  bills  drawn  in  England, 
payable  abroad,  because  it  was  in  their  power  to  tax  them. 
The  statute,  prima  facie,  intends  that  inland  bills  are  such  as  are 
not  drawn  payable  abroad. 

BOLLAND,  B. : 

I  am  of  opinion  that  this  is  an  inland  bill  within  the  meaning 
of  the  statute.  An  inland  bill  is  a  bill  drawn  in  and  payable  in 
Great  Britain,  which  this  bill  is. 

GURNEY,  B. : 

The  Act  provides,  that  a  bill  drawn  in  England  for  such  an 
amount  is  to  be  stamped  with  the  stamp  of  8^.  6c2.,  unless  it  is 
drawn  payable  abroad.  There  is  no  pretence  for  saying  that  this 
was  a  bill  drawn  payable  out  of  England. 

Rule  absolute  for  entering  a  nonsuit. 


1835. 

JSxch.  of 
Pleas, 

[495] 


VEEEALL  V.  EOBINSON  (l). 

(2  Cr,  M,  &  B.  495—496 ;  S.  C.  1  Gale,  244 ;  5  Tyr.  1069 ;  4  Dowl.  P.  C. 

242.) 

In  an  action  of  trover  for  a  chaise,  it  appeared  that  one  B.  had  hired 
the  chaise  in  question  from  the  plaintiff,  and  had  placed  it  at  livery  with 
the  defendant,  and  that  whilst  it  was  in  the  defendant's  possession,  in 
the  city  of  London,  it  was  attached  by  process  out  of  the  Sheriff's  Court 
The  plaintiff  demanded  the  chaise,  but  the  defendant,  alleging  that  it 
had  been  attached,  refused  to  deliver  it  :  Held,  that  there  was  no 
evidence  of  a  conversion  by  the  defendant,  the  chaise  being  at  the  time 
of  the  demand  in  the  custody  of  the  law,  and  not  of  the  defendant. 

Trover  for  a  chaise.  Pleas — first,  not  guilty ;  secondly,  that 
the  said  chaise  in  the  declaration  mentioned  was  not,  at  the  time 
of  the  supposed  conversion  thereof  by  the  defendant  to  his  own 
use,  the  property  of  the  plaintiff,  in  manner  and  form,  &c.,  and 
issue  thereon. 

(1)  Distinguished  in  judgments  in  And  see  per  Cotton,  L.  J.,  in  Levy 
Catterall  v.  Ketujoti  (1842)  3  Q.  B.      v.  Lovell  (1880)  14  Ch.  D.  234,  242, 


'enyon  (1842) 
310;    Pillot  V.    Wilkinson   (Ex.    Ch 
1864)  3  H.  &  C.  345,  34  L.  J.  Ex.  22. 


49  L.  J.  Ch.  305,  310.— B.  C. 
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At  the  trial  before  Parke,  B.,  at  the  Middlesex  sittings  in  this  Vebball 
Term,  the  jury  found  a  verdict  for  the  plaintifif  on  the  second  Robinson. 
issue ;  but  the  learned  Judge  being  of  opinion  that  there  was  no 
evidence  of  a  conversion,  directed  them  to  find  for  the  defendant 
on  the  first  issue.  It  appeared  that  the  plaintiff  was  a  coach 
manufacturer,  and  the  defendant  a  livery- stable  keeper,  residing 
in  Little  Britain,  in  the  city  of  London;  that  one  Banks  had 
hired  the  chaise  in  question  of  the  plaintiff,  and  had  taken  it 
to  the  defendant's,  where  he  left  it  upon  sale,  together  with 
a  horse  of  his  own,  and  that  whilst  it  remained  in  the  defen- 
dant's possession,  it  was  attached  by  process  out  of  the  Sheriff's 
Court,  in  an  action  against  Banks.  The  plaintiff  demanded  the 
chaise  from  the  defendant,  but  the  defendant  said  it  had  been 
seized  under  an  attachment  out  of  the  Sheriff's  Court,  and 
refused  to  deliver  it  up.  The  plaintiff  made  a  second  application 
when  Banks  was  present,  who  admitted  that  the  chaise  was  the 
property  of  the  plaintiff.  The  defendant  requested  time  to  con- 
sider whether  he  ought  to  give  up  possession  of  it,  but  afterwards 
refused  to  do  so.  The  learned  Judge  was  of  opinion  that  this 
did  not  amount  to  evidence  of  a  conversion,  and  directed  the  jury 
to  find  their  verdict  for  the  defendant  on  the  general  issue ; 
which  they  accordingly  did. 

Humfrey  now  moved  to  enter  a  verdict  for  the  plaintiff  on 
the  first  issue.     He  submitted  that  there  was  in   this  *case       [  '^^e  ] 
sufficient  evidence  of  a  conversion,  as  there  was  a  clear  demand 
and  refusal. 

(Lord  Abinger,  C.  B.  :  The  objection  is,  that  there  was  an 
attachment  lodged  against  the  property  out  of  the  Sheriff's 
Court.) 

The  attachment  only  bound  the  defendant  not  to  deliver  the 
chaise  to  Banks,  who  was  the  defendant  in  the  action  in  the 
inferior  Court ;  but  when  the  real  owner  of  the  chaise  demanded 
it,  it  was  at  the  defendant's  peril  to  refuse  to  deliver  it  up. 

Lord  Abinger,  C.  B.  : 
I  am  of  opinion  that  there  was  in  this  case  no  evidence  of  a 
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Verhall  conversion.  There  is  nothing  to  shew  that  the  defendant  ever 
Robinson,  intended  to  convert  the  chaise  to  his  own  use.  It  was  attached 
as  the  property  of  Banks,  after  which  it  was  in  the  custody  of  the 
law,  and  the  defendant  had  it  not  in  his  custody  or  power  to 
deliver ;  and  he  says,  on  its  being  demanded,  that  it  is  in  the 
custody  of  the  law,  and  that  he  cannot  deliver  it. 

Alderson,  B.  : 

Although  the  chaise  was  in  the  defendant's  hands,  and  upon 

his  premises,  it  was  in  the  custody  of  the  law,  and  he  could  not 

deliver  it  without  a  breach  of  the  law.     The  defendant  had  no 

notice  of  its  being  the  plaintiff's  property  until  after  it  was  in  the 

custody  of  the  law. 

Rale  rejmed. 


^-  THOMAS  V.  MOEGAN(l) 

Pleas. 
[496] 


Mech.  of  (2  Cr.  M.  &  R.  496—503 ;  S.  C.  1  Gale,  172  ;  5  Tyr.  1085 ;  5  L.  J.  (N.  S.) 

^l^*'  Ex.  64  ;  4  Dowl.  P.  C.  223.) 


Where  the  defendant,  on  being  informed  that  his  dogs  had  bitten  the 
plaintiffs  cattle,  offered  to  settle  for  them,  if  it  could  be  proved  that  his 
dogs  had  done  it :  Held,  that  this  was  some  evidence  to  go  to  the  jury 
of  the  scienter,  though  entitled  to  but  little  weight ;  but  that  proof  that 
the  dogs  were  of  a  savage  disposition,  and  had  bitten  the  cattle  of  other 
persons,  was  not  evidence  that  the  defendant  knew  they  were  accustomed 
to  bite  cattle. 

Case.  The  declaration  stated  that  the  defendant,  therefore,  to 
wit,  on  the  1st  day  of  September,  1888,  and  from  thence  for  a 
[  *497  ]  long  space  of  time,  to  wit,  until  and  at  *the  time  of  the  damage 
and  injury  to  the  said  plaintiff  as  thereinafter  nlentioned,  wrong- 
fully and  injuriously  did  keep  divers,  to  wit,  ten  dogs,  he,  the 
said  defendant,  during  all  that  time  well  knowing  that  the  said 
dogs  then  were  of  a  ferocious  and  mischievous  disposition,  and 
used  and  accustomed  to  attack,  chase,  bite,  worry,  and  kill 
cattle  ;  which  said  dogs  afterwards,  to  wit,  on  &c.,  and  on  divers 
other  days,  &c.,  did  attack,  chase,  bite,  worry,  and  kill  divers,  to  wit, 

(1)  It  will  be  observed  that  the      Dogs  Act,  1865  (28  &  29  Vict.  c.  60). 
effect  of  this  class  of  cases,  in  regard      — B.  C. 
to  cattle  and  sheep,  is  altered  by  the 
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ten  bulls,  ten  cows,  ten  oxen,  ten  heifers,  and  ten  steers,  of  the  Thohas 
said  plaintiflf,  of  great  value,  to  wit,  of  the  value  of  one  hundred  mobqan. 
pounds,  by  means  whereof,  &c. 

Pleas.  First,  not  guilty.  Secondly,  that  no  dogs  or  dog 
of  him,  the  defendant,  did  attack,  chase,  bite,  worry,  or  kill 
any  bull,  cow,  ox,  heifer,  or  steer,  of  the  said  plaintiff,  in  manner 
and  form,  &c. 

The  cause  was  tried  before  Williams,  J.,  at  the  last  Spring 
Assizes  for  the  county  of  Carmarthen,  when  it  was  proved  that 
the  defendant's  dogs  had  killed  some  of  the  plaintiff's  sheep.  It 
was  also  proved,  that  these  dogs  had  worried  the  cattle  of  other 
persons,  and  were  of  a  ferocious  disposition ;  and  that  when  the 
defendant  was  told  that  his  dogs  had  killed  the  plaintiff's  sheep, 
he  promised  to  settle  for  the  damage,  provided  it  were  clearly 
proved  that  they  had  done  it.  A  witness  of  the  name  of 
Frotheroe  also  proved  that  the  defendant's  dogs  had  worried  his 
cattle,  and  that  when  he  complained  of  it  to  the  defendant,  he 
said  he  could  not  help  it,  and  that  he  had  ordered  his  dogs 
to  be  tied  up.  This,  it  appeared,  was  on  the  15th  of  September, 
the  plaintiff's  sheep  having  been  bitten  two  or  three  days  before. 
It  was  objected,  that  there  was  not  sufficient  evidence  of  the 
scienter  to  render  the  defendant  liable ;  and  the  learned  Judge 
being  of  that  opinion,  nonsuited  the  plaintiff,  but  gave  him  leave 
to  move  to  enter  a  verdict  for  the  sum  of  111,  10«.,  the  value  of 
the  cattle,  if  the  Court  should  *be  of  opinion  that  there  was  [  •498  ] 
sufficient  evidence  of  the  scienter. 

Chilton^  in  Easter  Term  last,  moved  accordingly,  on  two 
grounds : 

First,  that  it  was  not  necessary  to  prove  the  scienter^  it  being 
admitted  on  the  record ;  and,  secondly,  that  there  was  evidence 
of  it  to  go  to  the  jury. 

The  second  plea  is,  that  the  dogs  did  not  bite  the  plaintiff's 
cattle,  but  that  was  clearly  proved  ;  the  learned  Judge,  however, 
thought  that  the  scienter  was  not  proved;  but  that,  it  is  sub- 
mitted, was  admitted  on  the  record.  Since  the  new  rules,  all 
that  is  put  in  issue  by  the  plea  of  not  guilty  is,  whether  or 
not  the  act  complained  of  was  done.     The  rule  of  Hilary  Term, 
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Thomas      4  Will.  IV.,  ia,  that  "in  actions  on  the  case,  the  plea  of  not 
MoEOAK.      guilty  shall  operate  only  as  a  denial  of  the  breach  of  duty  or 
wrongful  act  alleged  to  have  been  committed  by  the  defendant, 
and  not  of  the  facts  stated  in  the  inducement." 

(Lord  Abinger,  C.  B.  :  The  scienter  is  no  inducement ;  it  is 
the  substance  of  the  issue.) 

It  ^as  held  in  Frankum  v.  The  Earl  of  Falmouth  (i),  that,  under 
the  rules  of  H.  T.  4  Will.  IV.,  the  plea  of  not  guilty,  to  a  declara- 
tion in  case,  for  the  wrongful  diversion  of  water  from  the 
plaintiff's  mill,  puts  in  issue  the  mere  fact  of  the  diversion,  and  not 
its  wrongful  character.  That  shews  that  all  that  the  general 
issue  denies  is,  the  act  done ;  and  therefore,  under  the  general 
issue  in  this  case,  the  only  matter  in  dispute  is,  did  the  defendant's 
dogs  worry  the  plaintiff's  cattle  ? 

Lord  Abinger,  C.  B.  : 

In  Frankum  v.  The  Earl  of  Falmouth  the  diversion  was  the  injury 
complained  of,  and  the  Court  held  very  properly  that  the  plea  of 
not  guilty  put  in  issue  the  mere  fact  of  the  diversion,  and  not  the 
right  to  divert.  Here,  the  scienter  is  no  inducement ;  it  is  a  part 
[  •iOQ  ]  of  the  cause  of  action.  If  it  was  proved  that  *the  defendant's 
dogs  did  bite  the  plaintiff's  cattle  without  the  defendant's 
knowledge  of  their  propensity,  he  would  not  be  liable  to 
an  action. 

The  Court  refused  the  rule  on  this  point,  but  granted  a  rule 
on  the  ground  that  there  was  evidence  of  the  scienter,  which 
ought  to  have  been  left  to  the  jury. 

John  Evans  and  E.  V.  Williams  shewed  cause  : 

There  was  in  this  case  no  evidence  of  any  previous  knowledge 
in  the  defendant  that  his  dogs  were  accustomed  to  bite  cattle, 
and  therefore  the  nonsuit  was  right.  The  rule  of  law  is,  that  the 
scienter  must  be  clearly  proved.  The  payment  to  Protheroe  was 
after  the  plaintiff's  sheep  were  bitten,  and  therefore  does  not 

(1)  2  Ad.  &  El.  452  (4  Nev.  &  Man.  330}. 
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shew  any  previous  knowledge;  and  it  cannot  be  inferred  from  Thomas 
the  circumstance  that  the  defendant  promised  to  settle  with  the  moboah. 
plaintiff  for  his  sheep,  if  it  could  be  proved  that  his  dogs  had 
killed  them,  that  he  had  a  prior  knowledge  of  their  being  accus« 
tomed  to  bite  cattle.  The  defendant  may  have  made  that 
promise  from  motives  of  charity,  and  without  intending  to  admit 
his  liability.  In  Beck  v.  Dyson  (i),  which  was  an  action  on  the 
case  for  keeping  a  dog  which  bit  the  plaintiff,  Lord  Ellenbobouoh 
held  that  it  was  not  sufficient  to  shew  that  the  dog  was  of  a 
fierce  and  savage  disposition,  and  usually  tied  up ;  and  that  the 
defendant  promised  to  make  pecuniary  satisfaction  to  the  plaintiff, 
after  the  latter  had  been  bitten  by  the  dog.  The  scienter  is  the 
gist  of  the  action,  and  must  be  clearly  proved,  and  cannot  be 
presumed  from  the  disposition  or  the  act  of  the  dogs  themselves. 
In  Hartley  v.  Harriman  (2),  it  was  held  that  an  averment  in  the 
declaration,  that  the  defendant's  dogs  were  accustomed  to  bite 
cattle,  was  not  supported  by  proof  that  the  dogs  were  of  a 
ferocious  and  mischievous  disposition,  and  that  they  had 
frequently  attacked  men.  That  case  ^shews  that  there  must  be  [  *500  ] 
direct  evidence  of  previous  knowledge. 

Chilton  and  W.  M,  James,  in  support  of  the  rule : 

There  was  evidence  in  this  case  which  ought  to  have  been 
submitted  to  the  jury.  From  the  fact  that  the  defendant,  on 
being  informed  of  the  injury,  said,  "  he  could  not  help  it,  he  had 
ordered  the  dogs  to  be  tied  up ;  "  and  his  offering  to  settle  the 
matter  if  it  could  be  proved  that  his  dogs  had  done  it,  the  jury 
might  have  inferred  that  the  defendant  knew  of  the  disposition 
of  the  dogs.  In  Jones  v.  Perry  (3),  where  the  action  was  held 
maintainable,  though  it  was  not  proved  that  the  defendant  knew 
his  dogs  had  been  used  to  bite.  Lord  Kenyon  laid  great  stress  on 
the  circumstance  that  the  defendant  had  had  his  dog  tied  up,  and 
said  that  it  shewed  a  knowledge  that  the  animal  was  fierce,  unruly, 
and  not  safe  to  be  permitted  to  go  abroad.  In  Hartley  v.  Harriman, 
it  is  said  by  Abbott,  J.  (4),  that  in  Judge  v.  Cox  (5)  he  left  it  to 

(1)  16  R.  E.  774  (4  Camp.  198).  (4)  1  B.  &  Aid.  623. 

(2)  1  B.  &  Aid.  620.  (5)  18  E.  E.  769  (1  Stark.  286). 

(3)  2  Esp.  482. 
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Thomas      the  jury  to  say,  whether  the  expression  used  by  the  defendant, 
MoBGAN,     cautioning  a  person  not  to  go  near  the  dog  least  he  shoald  be 
bitten,  was  not  evidence  from  whence  they  might  infer  that  to  her 
knowledge  the  dog  had  previously  bitten  some  person. 

(Parke,  B.  :  There  is  no  doubt  some  evidence  of  the  scienter ; 

but  we  must  consult  the  learned  Judge  to  know  how  he  intended 

to  leave  the  question  to  us ;  whether  he  intended  that  a  verdict 

should  be  entered  for  the  plaintiff,  if  we  were  of  opinion  that 

there  was  some  evidence  of  the  scienter^  or  only  in  case  there  was 

substantial  evidence  of  it.) 

Cur,  adv,  vult. 

Parke,  B.,  now  delivered' the  judgment  of  the  Court  : 

This  was  an  action  against  the  defendant  for  keeping  dogs 
[  •601  ]  *accustomed  to  bite  cattle,  and  which  had  worried  and  bit  the 
plaintiff's  cattle.  After  the  cause  was  gone  through,  and  when 
the  case  was  about  to  be  submitted  to  the  jury,  it  was  objected, 
on  the  part  of  the  defendant,  that  there  was  no  sufficient  evidence 
to  go  to  the  jury  of  the  scienter.  My  brother  Williams  being  of  that 
opinion,  nonsuited  the  plaintiff ;  but  gave  him  leave  to  move  to 
enter  a  verdict  for  the  sum  of  IIZ.  10».,  if  the  Court  should  be 
of  opinion  that  the  learned  Judge  should  have  left  the  question  of 
knowledge  to  the  jury  on  the  facts  that  were  proved.  Now,  upon 
the  facts  proved,  it  was  urged  on  the  part  of  the  plaintiff,  that 
the  case  should  have  been  submitted  to  the  jury,  on  the  question 
as  to  whether  there  was  evidence  of  the  scienter.  One  point 
made  on  the  argument  was,  that  a  person  of  the  name  of 
Protheroe  had  had  his  cattle  bitten  by  the  defendant's  dogs; 
that  the  defendant  was  acquainted  with  their  savage  nature,  and 
had  offered  Protheroe  satisfaction  for  the  injury  done  by  them  ; 
but  it  was  stated  that  the  transaction  in  question,  in  which  the 
plaintiff's  cattle  were  bitten,  occurred  before  the  transaction  with 
Protheroe;  and,  on  a  careful  examination  of  the  report,  such 
appeared  to  be  the  fact.  It  appeared  that  the  learned  Judge 
called  back  John  Jones,  who  proved  the  transaction  in  which 
Protheroe's  cattle  were  bitten;  and  upon  his  examination,  it 
appears  upon  the  report,  that  this  transaction  did  not  take  place 
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before  the  plaintiff's  cattle  were  bitten.  We  have  consulted  the  Thomas 
learned  Judge,  and  find  that  he  is  satisfied  of  that  fact,  and  moboak. 
therefore  there  is  an  end  to  that  part  of  the  case.  It  was  also 
submitted,  that  the  very  disposition  of  the  dogs  themselves,  their 
practice  and  habits,  they  having  bitten  other  persons*  cattle, 
ought  to  have  been  left  to  the  jury,  without  further  evidence,  to 
fihew  that  the  defendant  must  have  been  aware  of  it.  We  are 
clearly  of  opinion,  that  in  this  respect  there  was  no  case  to  go  to 
the  jury ;  so  the  learned  Judge  thought,  and  we  concur  in  that 
opinion.  *It  was  again  submitted  that  there  was  an  offer  on  the  [  *502  ] 
part  of  the  defendant  (and  which  was  proved  on  the  trial)  of  a 
compromise,  after  the  plaintiff's  cattle  had  been  bitten,  in  which 
the  defendant  said  he  would  settle  with  the  plaintiff  for  the  cattle 
which  had  been  killed.  The  witness  said,  '*  I  told  him  his 
<logs  had  killed  three  of  the  plaintiff's  cattle,  when  he  said,  if 
they  had  done  it  he  would  settle  for  it."  It  was  argued  that  this 
ought  to  have  been  allowed  to  go  to  the  consideration  of  the  jury; 
that  the  ready  admission,  that,  if  the  dogs  had  been  guilty  of 
inflicting  this  injury,  he  would  settle  for  it,  was  an  acknowledg- 
ment that  he  knew  he  was  liable  in  point  of  law  for  any  damage 
done  on  account  of  their  savage  disposition  ;  and  that  appears  to 
the  Court  to  be  a  position  which  ought,  strictly  speaking,  to  have 
been  submitted  to  the  jury.  But  upon  looking  at  the  terms  in 
which  the  learned  Judge  has  referred  the  question  to  the  con- 
sideration of  the  Court,  a  doubt  occurred  to  us  whether  the  point 
was  ever  sufficiently  brought  to  the  attention  of  the  Judge,  or 
whether  he  was  called  upon  to  leave  that  as  a  question  for  the 
jury.  The  words  in  which  the  learned  Judge  makes  his  report 
are  these :  "  I  thought  there  should  be  some  proof  of  the  defen- 
dant's knowledge  of  the  mischievous  nature  of  the  dogs  at  the 
time  of  the  mischief,  and  the  question  is,  whether  there  was  any 
such  knowledge.  Here  Mr.  Chilton  contended,  that  knowledge 
might  be  inferred  from  the  acts  of  the  dogs.  I  thought  other- 
wise, directed  a  nonsuit,  and  gave  him  leave  to  move,"  It  is 
clear  from  the  Judge's  notes  that  the  question  has  not  been  left 
to  the  jury,  whether  the  offer  of  compromise  was  not  an  admission 
of  his  liability;  and  the  learned  Judge  who  tried  the  cause 
informs  us,  that  he  has  no  recollection  of  being  called  on  to 
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leave  it  to  the  jury.  Now,  certainly,  the  Court  think,  strictlT 
speaking,  and  we  all  concur  in  that  opinion,  that  the  evidence 
ought  to  have  been  submitted  to  the  jury;  but  that  it  ought  to 
have  been  submitted  to  them  with  a  *strong  observation  in 
favour  of  the  defendant.  Lord  Ellenborough  thought  it  entitled 
to  so  little  weight,  that  he  refused  to  leave  it  to  a  jury.  But 
though  we  think,  strictly  speaking,  it  is  a  fact  to  go  to  the  jury, 
yet  it  ought  to  have  little  or  no  weight  at  all  with  them,  for 
the  ofifer  may  have  been  made  from  motives  of  charity,  without 
any  admission  of  liability  at  all.  We  think,  therefore,  that  we 
cannot  in  this  case  direct  a  verdict  for  the  plaintiff;  and  it  seems 
to  us  that  we  ought  not  to  send  the  case  down  to  a  new  trial, 
when  the  fact,  if  it  had  been  submitted  to  the  jury,  ought  to  have 
been  submitted  with  such  strong  observations  as  to  make  it  very 
improbable  that  they  would  find  for  the  plaintiff.  We  therefore 
think  that  the  nonsuit  ought  not  to  be  disturbed. 

Rule  discharged. 


1835. 

JEjrrh,  of 
PUa». 

[573] 


WEIGHT  V.  WOODGATE(l). 

(2  Cr.  M.  &  R.  573—579 ;  S.  0.  1  Gale,  329;  Tyr.  &  Gr.  12.) 

The  meaning  in  law  of  a  privileged  communication  is,  a  communi* 
cation  made  on  such  an  occasion  as  rebuts  the  prima  facie  inference  of 
malice,  arising  &om  the  publication  of  matter  prejudicial  to  the  character 
of  the  plaintiff,  and  throws  upon  him  the  onus  of  proving  malice  in  fact : 
but  not  of  proving  it  by  extrinsic  evidence  only ;  he  has  still  a  right  to 
require  that  the  alleged  libel  itself  shall  be  submitted  to  the  jury,  that 
they  may  judge  whether  there  is  any  evidence  of  malice  on  the  face  of  it 

The  defendant  was  the  solicitor  employed  in  an  equity  suit  on  behalf 
of  the  plaintiff,  a  minor.  The  plaintiff  was  desirous  of  changing  lus^ 
solicitor,  and  informed  the  defendant  of  it.  The  defendant  thereu])ou 
wrote  a  letter  to  the  plaintiff's  next  friend  (who  was  liable  for  the  coets. 
of  the  suit),  dissuading  him  from  giving  any  directions  in  the  matter,  and 
alleging,  among  other  observations  on  the  plaintiff's  conduct,  that  a  civil 
engineer,  to  whom  the  plaintiff  had  been  apprenticed,  had  made  him 
a  present  of  his  indentures,  because  he  was  worse  than  useless  in  his 
office  :  Held,  that  this  was  a  privileged  communication. 

This  was  an  action  for  a  libel  contained  in  a  letter  written 
by  the  defendant,  one  of  the  firm  of  Messrs.  Currie,  Home,  and 

(1)  See  the  same  principle  applied  Laughton  v.  Bishop  of  Sodor  and  Mute 
in  the  judgment  of  the  Judicial  (1872)  L.  R.  4  P.  C.  495 ;  42  L.  J. 
Committee  of  the  Privy  Council  in      P.  C.  11. — R.  C. 
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AVoodgate,  solicitors,  in  Lincoln's  Inn,  to  a  Mr.  Byrom,  an  Wbigut 
attorney  at  Liverpool,  under  the  circumstances  hereafter  stated,  woodoatb. 
The  defendant  pleaded,  first,  not  guilty;  secondly,  as  to  the 
parts  of  the  alleged  libel  which,  in  the  copy  of  the  letter  here- 
after set  forth,  are  included  within  brackets,  a  justification  of 
their  truth.  At  the  trial  before  Lord  Abinger,  C.  B.,  at  the 
London  sittings  after  Trinity  Term,  the  following  appeared  to 
be  the  circumstances  of  the  case. 

The  plaintiff,  in  the  year  1816,  being  then  an  infant,  became 
entitled,  under  the  will  of  his  grandfather,  to  personal  property 
to  the  amount  of  about  500/.  In  the  same  year  a  bill  was  filed 
in  Chancery,  in  the  name  of  the  plaintiff,  by  one  Whitley,  his 
next  friend,  to  establish  the  trusts  of  the  will.  Whitley  died 
soon  afterwards,  and  an  order  was  made  substituting  Byrom 
as  the  plaintiff's  next  friend;  and,  on  the  death  of  the  plain- 
tiff's father,  in  1827,  another  order  was  made,  appointing  a 
Mr.  Jackson  his  guardian.  Other  proceedings  took  place  in  the 
suit  down  to  the  month  of  November,  1884,  all  of  which  were  con- 
ducted, on  the  part  of  the  plaintiff,  by  Messrs.  Currie,  Home,  and 
Woodgate.  At  that  time  the  plaintiff,  who  was  then  within  a 
few  months  of  attaining  his  majority,  became  dissatisfied  with 
their  conduct  in  the  management  of  the  suit,  and  applied  to  his 
guardian  to  take  the  business  out  of  their  hands.  He  consented 
to  do  so,  and  the  plaintiff  accordingly  intimated  to  Mr.  Woodgate, 
the  defendant,  *that  the  suit  would  thenceforth  be  conducted  on  [  •STi  ] 
his  behalf  by  other  solicitors.  On  the  same  day  the  defendant 
wrote  and  sent  to  Mr.  Byrom  the  letter  which  was  the  subject 
of  the  present  action,  and  which  was  as  follows : 

_        _  "  Wi'iqht  V.  Hamerton. 

*'  Dear  Sir,  "^ 

"At  the  time  you  were  concerned  for  this  infant,  you  were 

named  in  the  pleadings  as  his  next  friend,  and  your  name  still 

continues  thereon.    Just  before  the  last  Vacation  the  cause  came 

on  to  be  heard  on  further  directions,  when  it  was  supposed  the 

Court  would  decide  what  interest  the  infant  took  under  the  will ; 

but  the  Master  of  the  Bolls  directed  the  hearing  on  this  point 

to  stand  over  until  the  infant  should  attain  his  majority,  which 

will  be  some  time  in  the  course  of  next  year.     The  infant  has 
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Wright  been  with  us  this  morning,  endeavouring  to  persuade  us  to  apply 
WooDGATE.  to  th©  Master  to  open  all  the  accounts  of  the  receiver,  on  the 
ground  that  the  maintenance  money,  stated  to  have  been  paid 
him,  has  not  in  fact  been  paid  him.  This  we  have  refused  to 
do,  as  the  accounts  have  been  long  since  passed,  and  all  pay- 
ments duly  and  properly  vouched.  Mr.  Wright  has  taken 
himself  off  in  great  dudgeon,  with  a  view  to  instruct  some  other 
solicitor  to  act^for  him,  and  has  since  sent  word  that  he  finds 
he  must  obtain  some  direction  from  you,  since  you  have  been 
named  his  next  friend.  Without  looking  more  into  the  case 
than  we  have  time  at  the  present  moment  to  do,  we  know  not 
if  any  direction  will  be  necessary  from  you,  but  we  are  inclined 
to  think  not,  since  he  has  a  guardian,  a  Mr.  Jackson,  (lately 
become  his  father-in-law),  regularly  appointed  by  the  Court. 
There  is  something  due  to  us  for  costs.  Should  any  application 
be  made  to  you,  probably  you  will  oblige  us  by  declining  to 
interfere,  at  all  events  until  our  costs  are  paid.  You  are 
acquainted  with  the  disposition  of  Mr.  Wright,  and  therefore 
[  *b76  ]  will  not  be  surprised  to  hear  he  is  seeking  a  quarrel  *with  us. 
When  we  are  paid,  he  is  at  liberty,  with  his  guardian,  to  take 
his  business  where  he  pleases. 

"  At  present  there  is  nothing  doing  in  the  suit  but  the  passing 
of  the  receiver's  accounts.  [Some  little  time  since,  he  was 
apprenticed  to  a  most  respectable  surveyor  and  civil  engineer, 
but  we  understand  his  master  has  made  him  a  present  of  his 
indentures,  because  he  was  worse  than  useless  in  his  office/ 
[He  is  under  terms  to  make  a  settlement  on  his  wife  on  his 
coming  of  age,  and  because  we  tell  him  we  are  bound  to  the 
Court  to  see  a  settlement  made  according  to  its  order,  he  wishes 
us  to  be  no  longer  employed,  that  he  may,  we  think,  avoid  the 
order ;]  and,  before  the  question  as  to  the  will  can  be  determined, 
it  must  be  ascertained  whether  or  not  his  father  made  a  will. 
This  is  an  inquiry  he  cannot  bear  to  have  named  to  him ;  and 
the  more  particularly  so,  since  he  is  told  an  attested  copy  of  a 
will  is  in  the  possession  of  his  aunt  or  sister.  He  considers  his 
father  as  having  died  intestate,  and  treats  himself  as  heir-at- 
law.  For  all  that  we  have  done  for  him  since  we  were  employed, 
we  have  taken  the  directions  of  his  guardian,  and  we  think  you 
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cannot  do  better  than  refer  him  to  the  same  quarter,  should  any      Wright 
application  be  made  to  you.    With  many  apologies  for  troubling    woodgate. 
you  with  this  long  statement,  we  are,  dear  sir,  yours  faithfully, 

**  CURRIE,  HORNB,  AND  WOODGATB. 

"  Henry  Byrom,  Esq.,  Liverpool." 

Mr.  Byrom  proved  the  receipt  of  the  letter  by  the  post,  and 
that  he  transmitted  a  copy  of  it  to  Mr.  Jackson. 

Erh,  for  the  defendant  (no  evidence  being  offered  in  support 
of  the  pleas  of  justification),  submitted  that  the  plaintiff  ought 
to  be  nonsuited,  the  letter  being,  under  the  circumstances,  a 
confidential  and  privileged  communication.  The  Lord  Chief 
Baron  expressed  his  opinion  that  *the  whole  of  it  was  privileged,  [  'STe  ] 
except  the  sentence  relating  to  the  plaintiff's  conduct  as  an 
apprentice,  which  he  thought  unnecessary  for  the  purpose  of 
the  letter.  Erie  then  addressed  the  jury,  and  contended  that 
that  portion  of  it  also  was  protected*,  inasmuch  as  it  was 
important  to  Mr.  Byrom  to  know  the  plaintiff's  character  and 
disposition,  in  order  that  he  might  be  put  upon  his  guard,  and 
protect  himself  from  incurring  costs  on  his  account.  His  Lord- 
ship thereupon  intimated  his  concurrence  in  that  view  of  the 
case,  and  expressed  his  intention  to  nonsuit  the  plaintiff,  unless 
the  master,  with  whom  the  plaintiff  had  served  as  an  apprentice, 
were  called  to  disprove  the  imputation  as  to  the  plaintiff's 
conduct  in  his  service.  The  master,  a  Mr.  Kennett,  was 
accordingly  called,  and  his  evidence  went  to  shew  that,  although 
the  plaintiff  had  been  of  but  little  use  in  his  office,  he  had  not 
been  guilty  of  any  positive  disobedience  or  misconduct.  The 
Lord  Chief  Baron  left  it  to  the  jury  to  say  whether  the  sentence 
relating  to  the  plaintiff  as  an  apprentice,  was  inserted  with  an 
intention  to  prejudice  the  plaintiff,  and  as  an  imputation  on  his 
moral  character,  or  whether  it  was  written  without  any  malice ; 
in  the  latter  case  he  directed  them  to  find  for  the  defendant. 
A  verdict  having  been  found  for  the  defendant — 

Sii'  F,  Pollock  now  moved  for  a  rule  nisi  for  a  new  trial,  or, 
at  all  events,  to  enter  a  nonsuit  instead  of  a  verdict  for  the 
defendant.     He  contended  that  the  plaintiff  ought,  under  the 
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Wbioht  circumstances,  to  be  considered  in  the  same  situation  as  if  he 
WooDOATB.  ^^^  submitted  to  a  nonsuit;  and  that  such  nonsuit  could  not 
have  been  supported  in  law,  inasmuch  as  he  had  a  right  to  have 
the  letter  itself  submitted  to  the  consideration  of  the  jury,  that 
they  might  pronounce  whether  it  bore  evidence  of  malice  on  the 
[  ♦577  ]  face  of  it ;  since  in  that  case  it  would  not  *be  protected,  what- 
ever were  the  circumstances  under  which  it  was  written.  He 
urged  that  several  passages  of  the  letter  conveyed  wanton  and 
unjustifiable  imputations,  and  that  its  evident  object  was  not  to 
caution  or  protect  Mr.  Byrom,  but  merely  to  prejudice  him 
against  the  plaintiff,  and  induce  him  not  to  do  any  act  in  con- 
currence with  his  wishes  until  the  defendant  had  got  a  settle- 
ment of  his  costs :  that  this  being  a  voluntary  communication, 
and  not  in  answer  to  any  inquiry  from  Byrom,  it  must  be  shewn 
not  only  to  have  been  made  bona  fide,  but  also  to  be  true,  in 
order  to  justify  the  imputations  contained  in  it.  At  all  events, 
he  submitted  that  the  plaintiff  ought,  in  fairness,  to  be  placed 
in  the  same  situation  as  if  he  had  consented  to  be  nonsuited, 
and  to  have  the  option  of  laying  the  case  before  another  jury: 
and  also  that  the  two  last  issues  ought  to  be  entered  for  the 
plaintiff,  no  evidence  having  been  given  in  support  of  the 
justification  pleaded. 

Parke,  B.  : 

The  application  to  alter  the  entry  of  the  verdict  may  be  made 
at  Chambers,  when,  if  the  statement  now  made  be  not  opposed, 
the  amendment  will  be  a  matter  of  course.  But  Sir  F.  Pollock 
has  failed  to  satisfy  me  that  there  is  any  ground  for  granting  a 
new  trial.  I  entirely  concur  in  the  latter  opinion  expressed  by 
my  Lord  Abinoer  at  the  trial.  The  term  "privileged  com- 
munication," as  it  was  applied  in  this  case,  is  not,  perhaps, 
quite  a  correct  expression.  The  proper  meaning  of  a  privileged 
communication  is  only  this;  that  the  occasion  on  which  the 
communication  was  made  rebuts  the  inference  prima  facie 
arising  from  a  statement  prejudicial  to  the  character  of  the 
plaintiff,  and  puts  it  upon  him  to  prove  that  there  was  malice 
in  fact — that  the  defendant  was  actuated  by  motives  of  personal 
spite  or  ill-will,  independent   of  the   occasion   on  which  the 
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communication  was  made.    In  the  present  case  *it  became,  in      weight 

my  opinion,  incumbent  upon  the  plaintiff  to  shew  malice  in  fact,    ^^oodoatei 

This  he  might  have  made  out,  either  from  the  language  of  the       [  •578  ] 

letter  itself,  or  by  extrinsic  evidence,  as  by  proof  of  the  conduct 

or  expressions  of  the  defendant,  shewing  that  he  was  actuated 

by  a  motive  of  personal  ill-will.     If  Lord  Abinoer  had  meant  to 

say  that  it  was  incumbent  on  the  plaintiff  to  make  it  out  by 

extrinsic  evidence  only,  and  that  the  jury  could  not  look  at  the 

letter  at  all  for  the  purpose  of  drawing  such  a  conclusion,  then 

I  think  that  would  certainly  have  been  a  wrong  direction.     But 

if  he  meant  only  that  it  was  of  no  use  to  the  plaintiff  that  the 

evidence,  as  it  stood,  should  go  to  the  jury,  inasmuch  as  the 

verdict  must  be  against  him,  in  that  opinion  I  entirely  agree. 

The  plaintiff's  counsel  did  not  ask  for  any  explanation  of  the 

expression  used  by  his  Lordship,  or  desire  that  he  should  leave 

the  evidence,  as  it  stood,  to  the  jury :  not  having  chosen  to  do 

80,  they  must  abide  the  consequences.     Had  such  an  application 

been  made,  the  learned  Judge  must  have  left  the  case  to  the 

jury;  but  it  would  probably  have  been — at  least  I  should  have 

so  left  it — with  very  strong  observations  in  favour  of  this  being 

a  bond  fide  communication.    I  think,  therefore,  that  there  should 

be  no  new  trial. 


Alderson,  B.  : 

I  am  of  the  same  opinion.  Ultimately  the  case  comes  to  the 
same  thing  as  if  the  learned  Judge  had  decided  in  the  first 
instance  that  this  was  a  privileged  communication,  and  that  the 
onus  of  shewing  malice  was  thrown  upon  the  plaintiff.  The 
term  "  nonsuiting"  is  not  to  be  construed  so  strictly  as  to  have 
been  intended  to  exclude  the  letter  altogether  from  the  con- 
sideration of  the  jury,  but  only  as  intimating  an  opinion  that 
the  jury  could  not  reasonably  act  upon  it  in  favour  of  the 
plaintiff. 

GURNBY,  B. : 

I  think,  from  the  contents  of  this  letter,  *that  it  was  absolutely       [  •579  ] 
incumbent  on  the  plaintiff  to  shew  malice  in  fact. 
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Wright 

V. 
W00DOAT£W 


Lord  Abinger,  C.  B.  : 

If  I  entertained  any  doubt  in  this  case,  I  should  be  most 

anxious,  under  the  circumstances,  to  grant  a  new  trial.     The 

distinction  certainly  was  not  at  the  time  present  to  my  mind, 

between  nonsuiting  the  plaintiff  and  directing  the  jury  to  find 

for  the  defendant.     Undoubtedly  I  was  induced  by  the  remarks 

which  fell  from  Mr.  Erie  to  alter  my  opinion  as  to  the  effect  of 

the  letter,  and  to  consider  it  privileged,  not  only  as  relating 

to  the  interest  of  the  defendant,  but  also  as  relating  to  that  of 

Byrom,  in  order  that  he  might  know  something  of  the  character 

and  conduct  of  the  young  man  who  was  about  to  make  such  an 

application  to  him.     I  still  adhere  to  that  opinion.     But  I  find 

that,  in  fact,  I  did   after  all  leave   the  question   to  the  jurj-, 

whether,   under  all  the  circumstances  of  the   case,  there  was 

malice  on  the  part  of  the  defendant  or  not. 

Eule  refused. 


1886. 

Exch.  of 
Pleas. 

[581  J 


BEES  V.   GEOKGE  and  SAMUEL  WILLIAMS. 

(2  Cr.  M.  &  B.  581— o84  ;  S.  0.  1  Gale,  332 ;  Tyr.  &  Gr.  23.) 

The  plaintiff  was  tenant  to  A.  of  one  close ;  K.  was  tenant  to  B.  of 
another  close.  The  plaintiff  and  K.  verbally  agreed  to  exchange  their 
holdings;  **the  plaintiff  to  have  B.'s  land,  and  pay  K.'s  rent,  K.  to 
have  A.'s  land,  and  pay  plaintiff's  rent."  On  the  same  day  each  took 
possession  of  the  other's  land.  K.  undertook  to  communicate  their 
bargain  to  C,  who  was  the  agent  of  both  A.  and  B. ;  he  did,  accordingly, 
some  days  afterwards,  communicate  it  to  him,  and  C.  expressed  his 
concurrence :  Held,  that  this  was  evidence  to  go  to  the  jury  of  a 
surrender  by  K.  to  B.  of  his  interest  in  B.'s  close. 

Trespass  for  breaking  and  entering  a  close  of  the  plaintiff, 
called  the  Orchard,  in  the  parish  of  Burrington,  in  the  county  of 
Somerset,  forcing  open  the  gates,  and  spoiling  the  grass,  <fec., 
and  ploughing  up  the  soil  therein,  and  carrying  away  certain 
trees  and  wood  of  the  plaintiff,  cut  and  lying  in  the  said  close. 
Plea,  as  to  all  the  trespasses  except  the  carrying  away  of  the 
trees  and  wood,  that  the  Duke  of  Cleveland,  before  any  of  the 
said  times  when,  &c.,  to  wit,  on  the  26th  March,  1835,  being 
seised  in  fee  of  the  said  close  in  which  &c.,  with  the  appurten- 
ances, demised  the  same  to  the  defendant  George  Williams,  to 
hold  for  one  year  then  next  following ;  by  virtue  of  which  demise 
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the  defendant  George,  afterwards,  and  *before  any  of  the  said  bees 
times  when  &c.,  to  wit,  on  the  day  and  year  last  aforesaid,  Williams. 
entered  into  the  said  close  ;  wherefore  the  defendant  George  in  [  •582  ] 
his  own  right,  and  the  defendant  Samuel  as  his  servant,  and  by 
his  command,  committed  the  several  trespasses  justified.  And 
as  to  the  carrying  away  of  the  trees,  &c.,  the  defendants  pleaded 
that  they  were  not  the  property  of  the  plaintiff;  upon  which 
issue  was  joined.  Replication  to  the  first  plea,  that,  long  before 
the  making  of  the  demise  therein  alleged  to  have  been  made,  to 
wit,  on  the  25th  March,  1820,  the  said  Duke  of  Cleveland,  being 
seised  in  fee,  &c.,  demised  the  said  close  to  one  John  Keel,  to 
hold  for  one  year  then  next  ensuing,  and  so  from  year  to  year, 
for  so  long  a  time  as  the  said  Duke  and  John  Keel  should  respec- 
tively please  ;  by  virtue  of  which  demise,  the  said  John  Keel,  on 
the  day  and  year  last  aforesaid,  entered  into  and  upon  the  said 
close,  and  became  possessed  thereof;  and,  being  so  possessed, 
the  said  John  Keel  afterwards,  and,  during  the  continuance  of 
the  said  last-mentioned  demise,  to  wit,  on  the  23rd  September, 
1834,  demised  the  same  to  the  plaintiff,  to  hold  from  the  29th 
September  then  instant,  as  tenant  at  will  thereof  to  him  the  said 
John  Keel ;  by  virtue  of  which  said  last-mentioned  demise,  the 
plaintiff  afterwards,  and  before  &c.,  to  wit,  on  the  day  and  year 
last  aforesaid,  entered  into  and  upon  the  said  close,  and  became 
possessed  thereof  as  tenant  at  will  to  the  said  John  Keel ;  and 
that  after  the  making  of  the  said  demise  from  the  said  Duke  to 
Keel,  and  during  the  continuance  thereof,  and  also  after  the 
making  of  the  said  demise  from  Keel  to  the  plaintiff,  and  during 
the  continuance  thereof,  while  Keel  was  tenant  to  the  Duke,  and 
the  plaintiff  was  so  possessed  thereof  as  such  tenant  to  Keel,  the 
defendants  committed  the  trespasses  complained  of.  Rejoinder, 
that,  after  the  making  of  the  said  demise  by  the  Duke  to  Keel, 
and  whilst  the  Duke  was  seised  in  fee  of  the  reversion  of  the 
said  close  expectant  on  the  determination  *of  the  said  term  of  [  *588  ] 
Keel  therein,  and  before  the  making  of  the  demise  from  the  Duke 
to  the  said  defendant  George  Williams,  and  also  before  any  of 
the  said  times  when  &c.,  to  wit,  on  the  19th  March,  1835,  all 
the  estate,  term,  and  interest  of  Keel  in  the  said  close  was  ended 
and  determined  by  surrender  thereof  made  by  Keel  to  the  Duke. 
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Bbes         Surrejoinder,  that  all  the  estate,  term,  and  interest  of  Keel  was 
Williams.    Diot  ended  and  determined  by  surrender  thereof  made  by  him  to 
the  Duke,  in  manner  and  form  as  in  the  rejoinder  alleged :  upon 
which  issue  was  joined. 

At  the  trial  before  Coleridge,  J.,  at  the  last  Somersetshire 
Assizes,  Keel,  being  called  as  a  witness  for  the  plaintiff,  stated 
on  cross  examination,  that  he  being  tenant  from  year  to  year  to 
the  Duke  of  Cleveland  of  the  close  in  question,  and  the  plaintiff 
being  tenant  from  year  to  year  to  Mr.  Vane,  the  rector  of  the 
parish  of  Burrington,  of  a  piece  of  glebe  land,  and  the  rent  of 
each  being  the  same,  it  was  verbally  agreed  between  them,  on 
the  28rd  September,  1884,  that  they  should  exchange  their 
respective  holdings ;  **  the  plaintiff  was  to  have  the  Duke's  land, 
and  pay  Keel's  rent,  and  Keel  was  to  have  the  rector's  land,  and 
pay  Bees's  rent."  On  the  same  day,  accordingly,  each  of  them 
took  possession  of  the  other's  land.  Keel  informed  the  plaintiff 
he  should  mention  the  agreement  to  Mr.  Cockbum,  who  was  the 
agent  to  both  the  Duke  and  Mr.  Vane,  and  the  plaintiff  said, 
'*  Very  well;"  a  few  days  afterwards,  accordingly.  Keel  told 
Mr.  Cockburn  that  he  had  exchanged  with  the  plaintiff,  and  he 
answered  that  he  was  very  glad  of  it.  Keel  had  before  made 
repeated  application  to  Mr.  Cockbum  for  the  plaintiff's  land,  and 
Cockburn  had  told  him  he  should  be  glad  to  let  him  have  it  as 
soon  as  it  could  be  made  convenient.  The  plaintiff  continued  in 
possession  of  the  close  in  question,  but  no  rent  had  yet  been 
paid  by  him  for  it.  The  defendants  afterwards  entered  under 
a  letting  by  the  Duke,  and  ploughed  the  land,  and  carried  away 
[  •584  ]  some  faggots  lying  *in  the  field ;  which,  however,  clearly 
appeared  to  be  the  property  of  a  person  named  Plumley,  and  not 
of  the  plaintiff.  On  this  evidence  the  learned  Judge  left  it  to 
the  jury  to  pay,  whether  there  had  been  a  surrender  by  Keel  to 
the  Duke  of  his  interest  in  the  close ;  and  stated  his  opinion  to 
be,  that  a  sufficient  assent  was  shewn  on  the  part  of  the  Duke, 
by  his  agent,  to  the  exchange  between  the  two  tenants,  to  con- 
stitute a  new  tenancy  in  the  plaintiff  of  the  close  in  question. 
A  verdict  being  found  for  the  defendants, — 

Erie  now  moved  for  a  new  trial,  and  contended  that  the 
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facts  proved  did  not  amount  to  a  surrender  by  consent  of  all 
parties.  Neither  of  the  two  landlords  had  any  communication 
with  the  plaintiff;  there  was  no  contract  between  him  and  the 
Duke ;  nothing  to  give  the  Duke  a  right  to  claim  rent  as  against 
the  plaintiff.  The  effect  of  the  agreement  was  no  more  than  to 
constitute  the  plaintiff  Keel's  under-tenant.  The  plaintiff,  on 
this  record,  could  not  say  that  the  Duke  had  demised  to  him. 
He  referred  to  Matthews  v.  Sewell  (i). 

Parke,  B.  : 

Cockburn  may  be  considered  as  representing  both  the  Duke 
and  Mr.  Vane  in  the  transaction,  and  must  be  supposed  to  have 
authority  to  demise  for  both  of  them.  Therefore,  there  is  an 
assent  by  both  the  Duke  and  Vane  ;  that  is  sufficient,  according 
to  the  authority  of  the  case  you  refer  to,  to  constitute  a  surrender 
by  operation  of  law.  The  effect  of  the  transaction  was  to  create 
a  new  demise  from  the  Duke  to  the  plaintiff.  At  all  events, 
there  was  evidence  to  go  to  the  jury. 


Bees 
Williams. 


The  other  Barons  concurred. 


Rule  refused. 


RAYMOND     AND     Another,   Executors    of     Thomas 
Walford,   Deceased,   v.   FITCH  (2). 

(2  Cr.  M.  &  R.  588—600 ;  S.  C.  5  Tyr.  985 ;  5  L.  J.  (N.  S.)  Ex.  45.) 

An  executor  is  entitled  to  sue  the  lessee  of  his  testator  for  the  breach 
of  a  covenant  not  to  fell,  stub  up,  lop,  or  top  timber  trees  excepted  out 
of  the  demise,  such  breach  having  been  committed  in  the  lifetime  of  the 
testator. 

Covenant.  The  declaration  stated,  that  whereas  theretofore, 
to  wit,  on  6th  December,  1882,  by  a  certain  indenture  then  made 
between  the  said  Thomas  Walford  of  the  one  part,  and  the  defen- 
dant of  the  other  part,  {profert  in  curiam),  the  said  Thomas 
Walford,  for  the  considerations  therein  mentioned,  did  demise 
and  to  farm  let  unto  the  said  defendant,  certain  buildings,  lands, 
hereditaments,  and  premises,  particularly  mentioned  and  described 


(1)  2  Mod.  262  ;  8  Taunt.  970. 

(2)  FoU.  Jiicketts  v.  Weaver  (1844) 


12  M.  &  W.  718. 


1835. 

JExeh.  of 
Pleoi. 

[  6SS  ] 
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Raymond  in  the  said  indenture,  except  as  in  the  said  indenture  was  excepted, 
Fitch.  to  have  and  to  hold  the  said  buildings,  lands,  hereditaments,  and 
premises,  with  their  appurtenances,  unto  the  said  defendant,  his 
executors  and  administrators,  for  the  term  of  one  whole  year 
from  the  29th  day  of  September  then  last,  and  so  from  thence 
from  year  to  year,  &c. ;  and  the  said  defendant,  for  himself,  his 
executors,  and  administrators,  did  by  the  said  indenture,  covenant, 
[  •589  ]  promise,  *and  agree,  to  and  with  the  said  Thomas  Walford,  his 
heirs  and  assigns,  amongst  other  things,  that  the  said  defendant 
should  not  nor  would,  during  the  continuance  of  the  said  demise, 
fell,  stub  up,  head,  lop,  or  top  any  of  the  timber  trees,  or  trees 
likely  to  be  timber,  growing  or  being  on  the  said  demised  pre- 
mises ;  or  cut  or  take  away  wood  or  bushes,  lops  or  tops,  except 
such  as  had  been  agreed  to  be  allowed  for  fire  wood ;  and  upon 
lopping  the  pollard  trees,  and  cutting  down  the  stub  wood  and 
bushes  growing  in  or  about  the  said  hedges  and  ditches  of  the 
said  demised  premises,  should  at  the  same  time  new  make  and 
scour  the  said  ditches,  and  lay  one  spit  of  all  the  earth  of  the 
said  ditches  on  the  banks  thereof,  to  nourish  the  quickset  there ; 
as  in  and  by  the  said  indenture,  reference  being  thereunto  had, 
will  more  fully  appear.  By  virtue  of  which  said  demise,  the 
said  defendant  afterwards,  to  wit,  on  &c.,  and  in  the  lifetime  of 
the  said  Thomas  Walford,  entered  into  the  said  demised  pre- 
mises, with  the  appurtenances,  and  became  and  was  possessed 
thereof  for  the  said  term  so  to, him  thereof  demised  as  aforesaid. 
And  although  the  said  Thomas  Walford,  in  his  lifetime,  always 
from  the  time  of  making  the  said  indenture,  until  the  day  of  his 
death,  and  the  said  plaintiffs  as  executors  as  aforesaid  since  his 
death,  have  and  each  of  them  hath  well  and  truly  performed, 
fulfilled,  and  kept  all  things  in  the  said  indenture  contained,  on 
his  and  their  part  and  behalf  to  be  performed,  fulfilled,  and  kept, 
according  to  the  tenor  and  effect,  true  intent,  and  meaning  of 
the  said  indenture  ;  yet,  protesting  that  the  said  defendant  hath 
not  performed,  fulfilled,  or  kept  any  thing  in  the  said  indenture 
contained  on  his  part  and  behalf  to  be  performed,  fulfilled,  and 
kept,  according  to  the  tenor  and  effect,  true  intent,  and  meaning 
of  the  said  indenture ;  in  fact,  the  said  plaintiffs,  executors  as 
aforesaid,  say  that  the  said  defendant,  after  the  making  of  the 
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said  indenture,  and  during  the  term  thereby  granted,  and  before  Raymond 
♦the  decease  of  the  said  Thomas  Walford,  to  wit,  on  the  1st  day  fitch. 
of  January,  1832,  and  on  divers  other  days  and  times  between  [  *590  ] 
that  day  and  the  day  of  the  decease  of  the  said  Thomas  Walford, 
felled,  stubbed  up,  headed,  lopped  and  topped  divers,  to  wit,  500 
of  the  timber  trees,  and  500  trees  likely  to  be  timber,  growing 
and  being  on  the  said  demised  premises,  and  of  great  value,  to 
wit,  of  the  value  of  201. ;  and  during  the  time  aforesaid,  he  the 
said  defendant  cut  and  took  away  divers,  to  wit,  500  cart  loads 
of  wood,  bushes,  lops  and  tops  of  a  certain  other  great  value,  to 
wit,  of  the  value  of  other  202.,  the  same  being  other  and  different 
wood,  bushes,  lops  and  tops,  than  such  as  had  been  agreed  to  be 
allowed  for  firewood ;  contrary  to  the  form  and  effect  of  the  said 
indenture,  and  of  the  covenant  of  the  said  defendant  so  by  him 
made  in  such  behalf  as  aforesaid.  And  the  said  plaintiffs, 
executors  as  aforesaid,  in  fact  further  say,  that  the  said  defendant 
did  not  nor  would,  upon  such  lopping  the  said  trees  and  cutting 
down  the  said  wood  and  bushes  growing  in  and  about  the  hedges 
and  ditches  of  the  said  demised  premises,  new  make  or  scour  the 
said  ditches,  or  lay  one  spit  of  all  the  earth  of  the  said  ditches 
on  the  banks  thereof,  to  nourish  the  quickset  there,  according  to 
the  tenor  and  effect  of  the  said  indenture,  and  of  the  said  cove- 
nant of  the  said  defendant  so  by  him  made  in  such  behalf  as 
aforesaid,  but  therein  wholly  failed  and  made  default ;  contrary 
to  the  form  and  effect  of  the  said  indenture,  and  of  the  said 
covenant  of  the  said  defendant  so  by  him  made  in  such  behalf 
as  aforesaid. 

After  setting  out  the  deed  on  oyer,  the  defendant,  as  to  the 
breach  of  covenant  first  above  assigned,  excepting  so  much  thereof 
as  relates  to  taking  away  the  said  bushes,  wood,  lops  and  tops 
therein  mentioned,  demurred  generally  ;  and,  to  the  part  excepted, 
pleaded  accord  and  satisfaction  ;  and  also  as  a  further  plea,  that 
he  did  not  take  *away  any  wood  or  bushes,  &c.  He  also  demurred  [  *59i  ] 
generally  to  the  second  breach. 

Sir  W.  W.  Follettf  in  support  of  the  demurrer : 

An  executor  cannot  maintain  any  action  for  a  damage  to  the 
real  estate,  unless  it  be  shewn  that  the  damage  to  the  real  estate 
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Raymond  has  created  a  damage  to  the  personal  estate  of  the  testator.  That 
Fitch.  was  so  laid  down  in  KingdoriY.  Nottle  (i).  There  the  plaintiff,  as 
executrix,  declared  that  the  defendant,  by  deed,  conveying  to  the 
plaintiff's  testator  certain  lands  in  fee,  subject  to  redemption  on 
payment  of  a  sum  certain,  covenanted  with  the  testator  that  he 
was  at  the  time  of  the  execution  of  the  deed,  seised  in  fee,  and 
had  a  right  to  convey  &c. ;  and  assigned  for  breach,  that  the 
defendant  was  not  seised  &c.,  and  had  not  a  right  to  convey  &c. 
Upon  special  demurrer,  this  was  held  ill ;  and  that  the  executrix 
could  not  maintain  an  action  for  such  breaches  of  covenant, 
without  shewing  some  special  damage  to  the  testator  in  his  life- 
time, or  that  the  plaintiff  claimed  some  interest  in  the  premises. 
Lord  Ellenborough  there  says,  ''  in  the  absence  of  any  damage 
to  the  testator,  which,  if  recovered,  would  properly  form  part  of 
his  personal  assets,  I  do  not  know  how  to  say  that  this  action  is 
maintainable."  So  that,  in  order  to  entitle  the  executors  to  sue, 
they  must  shew  that  some  damage  arose  to  the  personal  estate  of 
the  testator,  which  in  this  case  they  have  not  done.  In  Fitz- 
herbert's  Natura  Brevium,  145,  C.  it  is  thus  laid  down:  "If 
a  man  make  a  covenant  by  deed  to  another  and  his  heirs,  to 
enfeoff  him  and  his  heirs  of  the  manor  of  D. ;  now  if  he  will  not 
do  it,  and  he  to  whom  the  covenant  is  mude  dieth,  his  heir  shall 
have  a  writ  of  covenant  upon  that  deed,"  So,  in  Sheppard's 
Touchstone,  171,  it  is  said,  "  If  a  feoffment  be  made  in  fee, 
[  '592  ]  and  the  ^feoffor  doth  covenant  to  warrant  the  lands,  or  other- 
wise, to  the  feoffee  and  his  heirs,  in  this  case  the  heir  of  the 
feoffee  shall  take  advantage  of  this."  And  again  :  "  If  A.,  B., 
and  C,  have  lands  in  coparcenary,  and  purchase  other  lands 
in  fee,  and  covenant  each  to  the  other,  his  heirs  and  assigns,  to 
make  such  a  conveyance  to  the  heir  of  him  that  shall  die  first, 
of  a  third  part,  as  he  shall  devise ;  in  this  case  the  heir,  not  the 
executor,  shall  take  advantage  of  the  covenant."  That  shews 
that  the  right  to  sue  for  a  breach  of  covenant  affecting  the  realty 
goes  to  the  heir,  and  not  to  the  executor.  It  is  true  that  here  the 
plaintiffs  have  averred  that  the  trees  were  taken  away  in  the  life- 
time of  the  testator,  but  on  that  an  issue  in  fact  is  taken.  The 
only  question  in  issue  on  this  demurrer  is,  as  to  the  cutting  of 
(1)  14  R.  R.  462  (1  M.  &  S,  356). 
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the  trees.  If  this  action  will  lie  at  the  suit  of  the  heir,  the  Batmond 
executor  cannot  be  allowed  to  sue  as  well  as  the  heir.  In  fitch. 
Chamberlains.  Williamson (i),  it  was  held  that  an  administrator 
cannot  have  an  action  for  a  breach  of  promise  of  marriage  to 
the  intestate,  where  no  special  damage  is  alleged.  There  Lord 
Ellenborouoh,  in  delivering  the  judgment  of  the  Court,  says, 
"  The  general  rule  of  law  is,  actio  personalis  m^tur  cum  persond, 
under  which  are  included  all  actions  for  injuries  merely  personal. 
Executors  and  administrators  are  representatives  of  the  temporal 
property,  that  is,  the  debts  and  goods  of  the  deceased,  but  not  of 
their  wrongs,  except  where  those  wrongs  operate  to  the  temporal 
injury  of  their  personal  estate.  But  in  that  case  the  special 
damage  ought  to  be  stated  on  the  record,  otherwise  the  Court 
cannot  intend  it." 

(Parke,  B.  :  There  is  a  case  expressly  in  point  that  the  action 
will  lie :  Morley  v.  Polhill  (2) ;  which  was  an  action  of  covenant 
by  the  plaintiff  as  executor  to  George  Morley,  late  Bishop  of 
Winchester ;  and  the  declaration  stated  that  Brian,  the  pre- 
decessor of  the  Bishop,  had  demised  "^a  rectory  and  certain  [  *5d8  ] 
lands  to  J.  S.,  for  twenty-one  years,  who  had  assigned  it  to  the 
defendant's  testator  ;  and  that  the  lessee  covenanted  with  Brian 
and  his  successors  to  repair  the  chapel  of  the  church,  and  the 
bams,  &c.,  and  assigned  as  a  breach  the  not  repairing  by  the 
testator  of  the  defendant  in  the  life  of  George  Morley ;  and  that 
the  lease  afterwards  expired ;  and  it  was  held,  that  the  executor 
was  there  well  entitled  to  the  action  for  the  breach  in  the 
testator's  time.) 

That  case  is  distinguishable,  as  there  was  there  a  covenant  to 
repair. 

(Parke,  B.  :  Is  there  not  a  covenant  to  repair  in  this  case?) 

There  is  here  a  separate  demurrer  to  each  of  the  breaches ;  and  one 
question  is,  whether  an  executor  can  maintain  any  action  at  all 
for  a  breach  of  covenant  not  to  cut  trees  incurred  in  the  lifetime 
of  the  testator.    In  Com.  Dig.  Administration,  B.  13,  it  is  said, 

(1)  15  E.  E.  295  (2  M.  &  S.  408).  (2)  2  Ventr.  56. 
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BATMovD  that  an  administrator  **  shall  have  covenant,  upon  a  covenant 
Fitch.  made  to  his  testator  for  a  personal  thing:  so  upon  a  contract 
made  to  the  testator  ;  "  and  March,  pi.  23,  is  cited.  The  maxim, 
that  actio  personalis  moritur  cum  persona^  applies  equally  to  an 
action  of  contract  as  to  an  action  of  tort — that  maxim  is  a  maxim 
of  the  common  law.  Unless  the  personal  estate  of  the  testator 
is  injured,  the  executor  cannot  maintain  the  action.  Jones  v. 
King  (i)  shews  that  this  action  is  maintainable  by  the  heir.  The 
plaintiffs,  at  all  events,  should  have  averred  damage  to  the 
personal  property  of  the  testator,  as  was  done  in  Knights  v. 
Quarles  (2).  In  Orme  v.  Broughton  (3)  it  was  held,  that,  a 
vendor  having  omitted  to  make  out  a  good  title  within  the 
stipulated  time,  and  the  vendee  having  died,  his  executor  might 
sue  for  damage  incurred  by  loss  of  interest  on  the  deposit  money, 
and  the  expense  of  investigating  the  title.  There  it  was  argued, 
that  as  there  was  no  damage  done  to  the  heir,  he  could  not  sue, 
and  that  sufficient  damage  had  accrued  to  the  personal  property 
[  *594  ]  of  the  ^intestate  to  entitle  his  administrator  to  sue ;  and  Tindal, 
Ch.  J.,  says,  "  The  only  question  is,  whether  we  can  see  on  this 
record  a  personal  contract,  a  breach  of  it  in  the  lifetime  of  the 
intestate,  and  a  loss  to  his  personal  property."  All  these  three 
things  must  concur  together,  to  render  the  action  maintainable. 
He  afterwards  says,  "This,  however,  is  an  action  not  by  the 
intestate,  but  by  his  administrator;  and  we  have  still  to  see 
whether  there  has  been  any  injury  to  the  testator's  personal 
property ;  "  and  then  he  refers  to  the  statement  in  the  declaration, 
that,  "  the  intestate  was  necessarily  put  to  great  expenses  in 
endeavouring  to  procure  the  said  title  as  aforesaid,"  &c.  This 
declaration  cannot  be  supported,  as  it  has  not  any  allegation  of 
special  damage  to  the  personal  estate  of  the  testator.  Lticy  v. 
Levington  (4)  may  be  cited  as  an  authority  that  this  action  will 
lie  ;  but  there  the  declaration  alleged  an  eviction  of  the  testator, 
and  it  is  therefore  distinguishable,  because  the  personal  estate  of 
the  testator  must  necessarily  have  been  injured  by  the  loss  of  the 
rent  and  profits  of  the  land.     The  same  answer  may  be  given  to 

(1)  15  R.  E.  539  (4  M.  &  S.  188).  (3)  38  E.  E.  544  (10  Bing.  533; 

(2)  22  E.  E.  659  (2  Brod.  &  B.      4  Moore  &  Scott,  417). 
102 ;  4  Moore,  532).  (4)  2  Lev.  26. 
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Morley  v.  PolhUl  (i),  as  it  was  necessarily  an  injury  to  the  personal     Haymond 
estate.    If  not,  that  case  is  not  law.  fitgh. 

(Parke,  B.  :  It  may  have  proceeded  on  the  ground  that  the 
executors  of  the  Bishop  would  be  liable  for  the  breach  of 
covenant,  and  so  there  would  be  a  damage  to  the  personal  estate.) 

The  first  breach  here  is  the  cutting  of  trees ;  but  there  is  no 
averment  of  any  damage  to  the  testator.  The  plaintiffs  ought 
to  have  given  the  defendant  an  opportunity  of  taking  issue  upon 
and  denying  such  an  allegation.  The  second  breach  is,  that  the 
defendant  did  not  new  make  and  scour  the  ditches ;  but  that  is 
clearly  a  covenant  to  do  something  for  the  benefit  of  the  real 
estate,  and  therefore  the  heir,  and  not  the  executor,  would  be  the 
party  entitled  to  sue. 

W.  H,  Watson,  contra  :  [  596  ] 

It  is  material  in  this  case  to  observe,  that  if  the  present  action 
is  not  maintainable,  no  other  action  would  be  maintainable  at  the 
suit  of  any  other  person.  It  is  submitted,  however,  that  this 
action  can  well  be  supported.  Wherever  there  is  a  covenant  in 
a  lease,  and  an  ultimate  breach  of  it  in  the  lifetime  of  the  testator, 
an  action  is  maintainable  at  the  suit  of  an  executor.  There  is 
here  a  damage  to  the  personal  estate.  The  case  of  Morley  v. 
PolhiU  is  also  stated  in  8  Salkeld,  109.  In  that  case  the  demise 
was  by  a  prior  Bishop,  and  the  dilapidations  were  not  owing  to 
the  act  of  the  executor's  testator ;  and  it  is  by  no  means  clear 
that  his  executor  would  be  liable  to  the  Bishop's  successor.  The 
reason  given  is,  that  the  breach  occurred  in  the  testator's  life- 
time. It  is  said  in  Com.  Dig.  Covenant,  (B  1),  "So  if  he 
covenants  with  a  Bishop  and  his  successors  to  repair  a  rectory 
demised,  the  executor  of  the  Bishop  may  have  covenant  for 
a  breach  in  his  lifetime.  R,  2  Vent.  56."  In  Bacon's  Abr. 
Executors,  (N),  it  is  laid  down  thus:  **An  executor  (and  not 
heir  or  assignee),  for  a  covenant  broken  in  the  Ufetime  of  the 
testator,  shall  have  an  action  of  covenant,  though  it  were  a 
covenant  real,  which  runs  with  the  land,  as  he  cannot  of  that 

(1)  2  Ventr.  56. 
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Raymond     have  an  heir,  &c. ;  and  the  damages  shall  be  recovered  by  the 

Fitch.       executor,  though  not  named,  as  he  personally  represents  the 

testator."     And  in  the  margin  it  is  stated,  *^  that  executors  shall 

take  advantage  of  covenants  in  gross."     The  case  of  Lucy  v. 

Levington  (i)  is  recognised  in  all  the  authorities.      There  the 

plaintiff  declared,  ''  that  Levington  sold  to  Lucy,  the  plaintiff's 

testator,  certain  lands,  and  covenanted  with  him,  his  heirs,  and 

assigns,  that  he  should  enjoy  the  same  against  him,  Levington, 

and  Sir  Peter  Vanlore,  their  heirs  and  assigns,  and  all  claiming 

under  them;    and  assigned  as  a  breach  that  Cooke,  claiming 

[  •596  ]       under  Vanlore,  ejected  him."      *And  it  was  held,  "  that  the 

eviction  being  to  the  testator,  he  cannot  have  an  heir  or  assignee 

of  this  land,  and  so  the  damages  belong  to  the  executors,  though 

not  named  in  the  covenant,  for  they  represent  the  person  of  the 

testator."      So  here  there  was  a  destruction  of  the  trees  in 

the  lifetime  of  the  testator,  and  the  damage  redounded  to  the 

executors  on  his  death.     In  Cliamberlain  v.  Williamson  (2),  Lord 

Ellenborough  puts  it  throughout  on  its  being  a  personal  wrong. 

Li  Kingdon  v,  Nottle,  there  was  a  continuing  breach  of  the 

covenant  in  the  time  of  the  devisee,  and  therefore  the  action  was 

held  maintainable.     Here,  if  the  executor  cannot  maintain  the 

action,  no  other  person  can.    The  question  is,  was  the  ultimate 

damage  in  the  lifetime  of  the  testator?    If  that  distinction  is 

observed,  it  will  reconcile  all  the  cases.     Where  the  ultimate 

damage  arises  in  the  lifetime  of  the  testator,  the  action  is 

maintainable  by  the  executor. 

Cur.  adv.  vidt. 

The  judgment  of  the  Court  was  now  delivered  by — 

Lord  Abinger,  C.  B.  : 

The  demurrer  to  the  first  breach  gives  rise  to  this  question, 

whether  an  executor  can  sue  for  the  breach  of  this  covenant, 

not  to  fell,  stub  up,  head,  lop  or  top,  timber  trees  excepted  out  of 

the  demise,  such  breach  having  been  committed  in  the  lifetime 

of  the  testator ;  and  no  part  of  the  timber,  loppings  or  toppings, 

appearing  to  have  been  removed  by  the  defendant.   This  question 

(1)  2  Lev.  26 ;  8.C.1  Ventr.  175 ;  (2)  15  R.  E.  295  (2  M.  &  S.  408). 

2  Keble,  831. 
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vfQ,s  argued  in  the  latter  part  of  the  last  Term,  before  my  brothers  Batmokd 
Parke,  BoUand,  Gurney,  and  myself,  and  stood  over,  that  we  pitch, 
might  more  attentively  consider  how  far  the  modern  decisions, 
referred  to  on  the  argument,  had  overruled  or  qualified  the  old 
authorities.  Those  authorities  are  uniform,  that  the  present 
representative  *may  sue,  not  only  for  all  debts  due  to  the  [  *597  ] 
deceased,  by  specialty  or  otherwise,  but  for  all  covenants,  and 
indeed  all  contracts  with  the  testator,  broken  in  his  lifetime; 
and  the  reason  appears  to  be,  that  these  are  choses  in  action, 
and  are  parcel  of  the  personal  estate,  in  respect  of  which  the 
executor  or  administrator  represents  the  person  of  the  testator, 
and  is  in  law  the  testator's  assignee.  And  this  right  does  not 
depend  on  the  equity  of  the  statute,  4  Edw.  III.  c.  7,  but  is  a 
x:ommon  law  right,  as  much  as  the  right  to  sue  on  a  bond  or 
specialty  for  a  sum  certain  due  in  the  testator's  lifetime.  The 
maxim,  that "  actio  personalis  moritur  cum  persona^''  is  not  applied 
in  the  old  authorities  to  causes  of  actions  on  contracts,  but  to  those 
in  tort,  which  are  founded  on  malfeasance  or  misfeasance  to  the 
.person  or  property  of  another,  which  latter  are  annexed  to  the 
person,  and  die  with  the  person,  except  where  the  remedy  is 
given  to  the  personal  representative  by  the  statute  law.  These 
authorities  as  to  actions  of  covenant  will  be  found  in  Com.  Dig. 
Administrator,  B  13,  Covenant,  B  1;  Bacon's  Abridgment, 
Executors  and  Administrators,  N;  and  in  the  cases  of  Mason 
V.  Dixon,  Sir  William  Jones,  178;  Morleyv.  PolhUliX),  which 
was  the  case  of  an  action  by  the  executor  of  a  deceased  Bishop 
for  a  breach  in  his  lifetime  of  a  covenant  to  repair  in  a  former 
Bishop's  lease  ;  Smith  v.  Sim/mds  (2),  in  which  an  administrator 
de  bonis  non  recovered  on  a  breach  in  the  time  of  the  testator  for 
not  discharging  the  land  from  incumbrance  ;  and  lastly,  Lucy  v. 
Levington{z)y  where  the  executor  recovered  for  a  breach  in  his 
testator's  life  of  a  covenant  for  quiet  enjoyment.  The  old 
authorities  are  also  many,  that  an  action  will  lie  upon  every 
breach  of  contract,  though  not  under  seal.  In  March,  p.  9, 
pi.  23,  Justice  Jones  said,  "that  it  was  agreed  by  the  Court, 
in  *what  case  soever  there  is  a  contract  made  to  the  testator       [*698] 

(1)2    Ventr.    56;    3    Salk.    109,  (2)  Comberbacli,  64. 

pi.  10.  (3)  2  Lev.  26 ;  1  Ventr.  176. 
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Batmomd  or  intestate,  or  any  thing  which  ariseth  by  contract,  there  an 
Fitch.  action  will  lie  for  the  executor  or  administrator ;  but  personal 
actions  die  with  the  testator  or  intestate."  And  in  9th  Reports, 
89  a,  Pinchon^s  case,  in  which  the  question  was,  whether  an 
action  of  assumpsit  for  payment  of  a  debt  lay  against  an 
executor,  it  is  laid  down  as  follows  :  ''  As  to  the  other  objection, 
that  this  personal  action  of  trespass  on  the  case  moritur  cum 
persond,  although  it  is  termed  trespass,  in  respect  that  the 
breach  of  promise  is  alleged  to  be  mixed  with  fraud  and  deceit, 
to  the  special  prejudice  of  the  plaintiff,  and  for  that  reason  it  is 
called  trespass  on  the  case ;  yet  that  doth  not  make  the  action 
so  annexed  to  the  persons  of  the  parties,  that  it  shall  die  with  the 
persons ;  for  then,  if  he  to  whom  the  promise  is  made  dies,  his 
executors  should  not  have  any  action,  which  no  man  will  affirm ; 
and  an  action  sur  assumpsit,  upon  good  consideration,  without 
specialty,  to  do  a  thing,  is  no  more  personal,  i.e.  annexed  to  the 
person,  than  a  covenant  by  specialty  to  do  the  same  thing  :  "  and 
in  Bacon's  Abr.  Executors,  (N),  '^  An  executor  stands  in  the  place 
of  his  testator,  and  represents  him  as  to  all  his  personal  contracts, 
and  therefore  may  regularly  maintain  any  action  in  his  right, 
which  he  himself  might."  These  authorities  have  certainly  been 
limited  by  the  modern  decisions,  quoted  on  the  argument,  and 
are  to  be  understood  with  some  qualifications;  but  it  will  be 
found  that  none  of  those  qualifications  affect  the  present  case. 
The  rule  that  the  executor  may  sue  upon  every  covenant  with 
his  testator  broken  in  his  lifetime,  has  been  directly  qualified  by 
the  decisions  in  the  two  cases  of  Kingdon  v.  Nottle  (i),  followed 
by  that  of  King  v.  Jones  (2),  in  which  cases  it  was  held,  that, 
[  ♦BQS  ]  where  there  are  covenants  real,  that  is,  which  run  *with  the 
land  and  descend  to  the  heir,  though  there  may  have  been  a 
formal  breach  in  the  ancestor's  lifetime,  yet  if  the  substantial 
damage  has  taken  place  since  his  death,  the  real  representative, 
and  not  the  personal,  is  the  proper  plaintiff.  These  cases  go  no 
further,  and  they  do  not  apply  to  the  present ;  for  there  is  no 
doubt  but  that  the  covenant  in  question  is  purely  collateral,  and 
does  not  run  with  the  land ;  for  the  trees  being  excepted  from  the 

(1)  14  R.  R.  462  (1  M.  &  S.  355);  (2)  15  R.  R.  533  (5  Taunt.  518; 

16  R..R.  379  (4  M.  &  S.  53).  1  Marsh.  107 ;  4  M.  &  S.  188). 
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demise,  the  covenant  not  to  fell  them  is  the  same  as  if  there  had  Ratxokd 
been  a  covenant  not  to  cut  down  trees  growing  upon  an  adjoinmg  fitoh. 
estate  of  the  lessor.  It  is  a  security  by  specialty  given  by  the 
lessee  to  the  lessor,  not  to  commit  such  a  trespass  during  the 
lease,  which  may  continue  beyond  the  lessor's  life.  For  the  breach 
of  such  a  covenant  after  the  death  of  the  covenantee,  the  heir  or 
devisee  of  the  land  on  which  the  trees  grow  could  not  sue ;  the 
executor  would  be  the  proper  party,  as  the  covenant  is  collateral, 
and  is  intended  not  to  be  limited  by  the  life  of  the  covenantee ; 
and  if  he  could  not  sue,  no  one  could.  It  is  equally  clear  that  the 
heir  or  devisee  could  not  sue  for  a  breach  of  the  covenant  in  the 
time  of  the  ancestor  or  devisor,  and  the  executor  therefore  must 
sue,  or  all  remedy  is  lost.  These  decisions,  therefore,  do  not  affect 
the  present  case.  The  old  authorities,  with  respect  to  the  right 
of  the  personal  representative  to  sue  on  all  contracts  made  with 
the  deceased,  have  also  been  qualified  by  the  modern  decision 
of  Chamberlain  v.  Williamsoti  (l),  in  which  it  was  held  that  the 
administrator  of  a  woman  could  not  sue  for  a  breach  of  contract 
to  marry  the  intestate,  the  declaration  not  stating  any  ground 
of  injury  to  the  personal  estate ;  and  in  giving  judgment  Lord 
Ellenborough  enumerates  other  instances  of  contracts,  the 
breach  of  which  imports  a  damage  only  to  the  person  of  the 
deceased,  sach  as  implied  contracts  by  medical  practitioners  to 
use  a  proper  portion  *of  skill  and  attention,  which  cases  are  in  [  ♦eoo  ] 
substance  actions  for  injuries  to  the  person,  and  for  which  the 
personal  representative  could  not  sue ;  and  the  argument  on  the 
part  of  the  defendant  in  this  case  was,  that  the  same  limitation 
of  the  old  authorities  must  be  applied  to  all  contracts  except  such 
as  directly  relate  to  the  personal  estate,  and  the  performance  of 
which  would  necessarily  be  a  benefit,  and  the  breach  a  damage, 
to  the  personal  estate  of  the  testator,  whether  such  contracts  are 
under  seal  or  not;  and  that  upon  such  contracts  the  executor 
could  not  sue  without  alleging  a  special  damage  to  the  personal 
estate.  The  case  certainly  does  not  go  that  length ;  and  we 
think  that  such  an  extension  of  the  doctrine  laid  down  in  it 
is  not  warranted  by  law,  and  that  it  cannot  be  extended  to 
a  contract  broken  in  the  lifetime  of  the  deceased,  the  benefit 
(1)  15  R.  R.  295  (2  M.  &  S.  40S). 
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IL4T1C0ND     of  which,  if  it  were  yet  unbroken,  would  pass  to  the  executor 

Pitch.       ^  P&^t  of  the  personal  estate;   at  all  events,  not  to  such  a 

contract  under  seal.     The  present  case  is  one  of  that  description 

— it  is  a  case  more  favourable  to  the  executors  than  those  of 

Morley  v.  Polhilly  Smith  v.  Sivvonds^  and  iMcy  v.  Levington,  in 

which  the  covenant  did  run  with  the  land ;  and  if  the  last  case 

is  to  be  considered  as  having  been  decided,  as  was  suggested  in 

the  argument  before  us,  on  the  ground  that  the  loss  of  rents  and 

profits  by  an  eviction  of  the  testator  was  an  injury  to  the  personal 

estate,  (though  such  a  ground  is  not  intimated  in  either  report), 

it  is  difficult  to  say  that  the  loss  of  the  shade  and  casual  profits 

of  trees  is  not  equally  so.    We  therefore  think  that  our  judgment 

must  be  for  the  plaintiffs. 

Judgment  for  the  plaintiffs. 


1885.  DOE  D.  SMITH  AND  Another  v.  FLEMING. 

j^^,of  (2  Cr.  M.  &  B.  638—655;  S.  C.  5  Tyr.  1013  ;  5  L.  J.  (N.  S.)  Ex.  74.) 

Devise  of  lands  to  the  testatoi^s  daughter  for  life,  remainder  to  her 
L  ^^  J  sons  and  daughters  successively  in  tail ;  remainder  to  the  testator's  son 

for  life,  and  his  sons  and  daughters  in  tail:  "and  for  default  of  such 
issue,  to  the  younger  branches  of  the  family  of  B.  W.  and  their  heirs, 
to  be  equally  divided  amongst  them,  as  tenants  in  common :  and  in 
default  of  such  issue,  to  the  elder  branches  of  the  family  of  B.  W."  (in 
the  same  terms).  At  the  time  of  the  making  of  the  will,  and  of  the 
testator's  death,  there  were  living  two  daughters  of  B.  W.,  four  daughters 
of  one  of  those  daughters,  an  only  son  of  B.  W.'s  eldest  son,  and  an 
only  son  of  his  third  son.  At  the  expiration  of  the  estates  tail  limited 
to  the  testator's  grandchildren,  there  were  living  many  descendants  of 
one  of  B.  W.'s  daughters,  and  of  his  third  son. 

Held,  that  the  devise  to  the  branches  of  B.  W.'s  family  was  void 
for  imoertainty. 

This  was  an  action  of  ejectment,  brought  on  the  several 
demises  of  Charlotte  Smith  and  Barbara  Watkins,  to  recover 
certain  valuable  estates  situate  in  the  county  of  Dorset.  The 
cause  was  tried  at  the  last  Dorsetshire  Assizes,  when  a  verdict 
was  taken  for  the  plaintiff,  subject  to  the  opinion  of  the  Court 
upon  the  following  case ;  with  liberty  to  either  party  to  turn  it 
into  a  special  verdict. 

George  Browne,  by  his  will,  bearing  date  6th  of  September, 
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1775,  duly  attested  to  pass  real  property,  devised  all  his  estate,        doe  d. 

Smith 
including  the  premises  which  are  the  subject  of  this  ejectment,         .  f,, 

(charged  with  a  certain  annuity)  to  his  daughter  Susanna  ^^=^^Q- 
Browne  for  life,  without  impeachment  of  waste,  with  remainder 
to  trustees  to  preserve  contingent  remainders,  remainder  to  the 
first  and  every  other  son  of  the. said  Susanna  in  tail,  remainder 
to  the  daughters  of  the  said  Susanna  in  tail,  remainder  over 
to  the  testator's  son,  Francis  John  Browne  for  life,  without 
impeachment  of  waste,  remainder  to  trustees  to  preserve  con- 
tingent remainders,  with  remainder  to  the  first  and  every  other 
son  of  his  said  son  F.  J.  Browne  in  tail,  and  remainder  to  his 
daughters  in  tail ;  and  the  will  then  proceeds  in  the  following 
words :  ''  and  for  and  in  default  of  such  issue,  I  give  and  devise 
the  said  manors,  messuages,  farms,  &c.  charged  and  chargeable 
as  aforesaid,  unto  the  *younger  branches  of  the  family  of  Brown  [  •639  ] 
Willis,  of  Whaddon  Hall  in  the  county  of  Bucks,  Esq.,  lawfully 
begotten,  and  to  their  heirs  for  ever,  to  be  equally  divided 
between  them,  share  and  share  alike,  and  to  take  as  tenants 
in  common  :  and  in  default  of  such  issue,  I  give  and  devise  the 
said  manors,  &c.  charged  and  chargeable  as  aforesaid,  unto  the 
elder  branches  of  the  family  of  the  said  Brown  Willis,  lawfully 
begotten,  and  to  their  heirs  for  ever,  equally  to  be  divided 
between  them,  share  and  share  alike,  and  to  take  as  tenants 
in  common."  The  testator  made  five  codicils  to  his  will,  but 
neither  of  them  in  any  way  affected  the  above  devise.  He  died 
in  January,  1777 ;  his  daughter  Susanna  Browne  died  without 
issue  in  1783  ;  his  son  F.  J.  Browne  died  without  issue  in 
March,  1833.  Brown  Willis  had  several  children,  both  sons  and 
daughters,  and  died  in  1761.  The  only  descendants  of  Brown 
Willis  living  at  the  date  of  the  testator's  will,  were  two  daughters, 
namely,  Mary  Hervey,  born  in  1714,  and  Alice  Eyre,  bom  in 
1715 ;  and  four  daughters  of  Mary  Hervey,  namely,  Mary  Adams, 
bom  in  1750 ;  Elizabeth  Hervey,  born  in  1750;  Charlotte  Smith, 
one  of  the  lessors  of  the  plaintiff,  born  1752  ;  and  Barbara 
Watkins,  the  other  lessor  of  the  plaintiff,  born  1754  :  also 
John,  who  took  the  name  of  Fleming,  born  in  1749,  being  the 
only  child  of  Thomas,  the  eldest  son  of  Brown  Willis;  and 
Thomas  Willis,    born  1737,   being  the  only  child  of   Henry, 
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Doe  d.       the  third  son  of  Brown  Willis.    At  the  time  of  the  death  of  the 
t?.  testator,   in   January,   1777,    the   same   persons    were    living, 

Flbmiko.  ^j^j  Ijj  addition,  Jane  Caroline,  the  daughter  of  Thomas,  the 
son  of  Henry,  the  third  son  of  Brown  Willis,  bom  in  1776. 
At  the  time  of  the  death  of  the  said  F.  J.  Browne,  all  the  above- 
mentioned  persons  were  dead»  except  the  two  lessors  of  the 
plaintiff.  The  said  John  Fleming  left  no  issue.  The  said 
Thomas,  the  son  of  Henry,  third  son  of  Brown  Willis,  left  issue 
John  Willis  Fleming,  and  five  daughters,  viz,  the  said  Jane 
[  •640  ]  *  Caroline  (afterwards  married  to  Thomas  Meyrick) ;  Charlotte 
Caroline,  bom  1780 ;  Matilda,  bom  1783 ;  Harriet,  bom  1785 ; 
(now  the  wife  of  Henry  Metcalfe  Wardle) ;  and  Julia,  bom  1786 ; 
(late  wife  of  Edward  Orlebar  Smith).  The  said  John  Willis 
Fleming  is  now  living,  and  hath  issue  Houria,  bom  1814; 
John  Brown  Willis,  born  1815  ;  Christophina  Buchanan,  bom 
1818 ;  Thomas  James  Willis,  the  defendant,  born  1819  ;  Harriet 
Elizabeth,  born  1821 ;  Charlotte  Jane,  bom  1821 ;  and  WilUam 
Henry,  born  1828.  The  said  Jane  Caroline  Meyrick  died  1805, 
leaving  issue  Jane,  now  the  wife  of  St.  John  Charlton,  bom 
1808  ;  and  the  said  Jane  Charlton  hath  issue,  Catherine,  Louisa, 
Jane,  St.  John,  and  Lucy.  Charlotte  Smith,  one  of  the  lessors 
of  the  plaintiff,  hath  issue,  Charlotte,  born  1781 ;  Jane  Maria, 
born  1785 ;  Eliza  Diana,  bom  1786 ;  Edward  Orlebar,  bom  1788; 
and  Penelope  Marshall,  born  1793 ;  Charles  Hervey,  born  1793, 
and  Boteler  Chemocke,  born  1796.  The  said  Ann  Penelope 
Marshall  hath  issue,  Charlotte  Hervey.  The  said  Charles 
Hervey,  the  son  of  the  said  Charlotte  Smith,  the  lessor  of  the 
plaintiff,  hath  issue  Charles  Hervey,  Frances  Maria  Dale, 
Charlotte,  Julia,  Elizabeth,  Emma,  Jemima,  Barbara,  and 
Villiers  S.  Chernocke.  And  the  said  Boteler  Chemocke,  the 
other  son  of  the  said  Charlotte  Smith,  the  lessor  of  the  plaintiff, 
hath  issue  Boteler  Chemocke,  Charlotte  Hervey,  and  Sarah 
Whitby.  All  the  above-named  descendants  of  Thomas,  the 
son  of  Henry,  the  third  son  of  Brown  Willis,  and  of  Charlotte 
Smith,  the  lessor  of  the  plaintiff,  were  living  at  the  decease 
of  Francis  John  Browne.  The  defendant  is  the  second  son 
of  the  said  John  Willis  Fleming,  and  is  also  devisee  in  fee 
of    the    premises    in    question    under    the  will    of    the    said 
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F.  J.  Browne,  who  was  the  heir-at-law  of  the  said  testator        DoEd. 
George  Browne.  ^l^^ 

The  question  for  the  opinion  of  the  Court  is,  whether  the  f^bmiko. 
lessors  of  the  plaintiff  are  entitled  to  any  and  what  portion  of  the 
premises  in  question,  under  the  will  of  the  said  George  Browne. 
If  the  Court  "^shall  be  of  opinion  that  the  lessors  of  the  plaintiff  [  *64i  ] 
are  not  entitled  to  any  part  of  them,  the  verdict  is  to  be  entered 
for  the  defendant :  on  the  other  hand,  if  the  Court  shall  be 
of  opinion  that  the  lessors  of  the  plaintiff  are  entitled  to  the 
whole,  then  the  verdict  is  to  stand;  if  to  any  part,  then  the 
verdict  to  be  entered  for  such  part. 

[After  argument,  the  Court  took  time  for  consideration.] 

In    the    ensuing   Term    the    judgment  of    the    Court  was       [  651  ] 
delivered  by — 

Lord  Abinger,  C.  B.   [After  stating  the  material  facts  of  the 
case,  his  Lordship  proceeded]  : 

The  question  is,  whether  the  lessors  of  the  plaintiff  are 
entitled  to  any,  and  if  any,  what  portion  of  the  premises  devised 
by  the  will  of  George  Browne.  Upon  the  best  consideration 
which  we  can  give  to  this  question,  we  are  of  opinion  that  the 
lessors  of  the  plaintiff  take  no  portion  of  those  estates.  It 
was  admitted  in  argument  on  both  sides,  that  there  is  no  case 
precisely  in  point,  nor  any  in  which  a  legal  construction  has 
been  given  to  the  words  "  branches  of  a  family."  In  fact,  for 
the  purpose  of  construing  an  obscure  will,  antecedent  cases, 
which  are  not  directly  in  point,  can  be  of  no  other  use  than  that 
of  establishing  or  illustrating  rules  of  construction.  These  rules 
being  once  admitted,  their  application  to  the  case  in  question, 
and  their  effect  upon  it  when  applied,  must  still  be  open  to 
♦discussion.  It  was  said  by  the  counsel  for  the  lessors  of  the  [  *652  ] 
plaintiff,  that  the  mere  difficulty  of  arriving  at  a  true  con- 
struction at  once,  is  not  a  sufficient  reason  for  not  attempting,  if 
possible,  to  find  a  meaning  for  the  testator.  It  must  be  admitted, 
that  the  Court  is  bound  to  apply  itself  with  all  diligence  and 
attention  to  find  the  meaning  of  the  testator,  if  it  can  possibly 
be  found,  however  difficult  and  obscure  ;  but  if,  after  every  effort 
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Dob  d.       to  find  that  meaning,  it  becomes  impossible  to  solve  the  difficulty 
r,  and  dispel  the  obscurity,  if  no  judicial  certainty  can  be  obtained 

Flkmiko.  ^£  yg  j.gg^j  meaning,  then  the  Court  is  not  bound  to  supply  a 
meaning  by  conjecture,  or  to  adopt  an  arbitrary  meaning,  for 
the  purpose  of  giving  some  effect  to  unmeaning  or  ambiguous 
clauses.  It  was  also  laid  down  by  the  plaintiff's  counsel,  that, 
in  construing  a  will,  the  testator  must  be  presumed  to  speak  with 
reference  to  existing  circumstances ;  and  further,  that,  wherever 
the  words  of  the  will  can  bear  such  an  interpretation,  the  Court 
should  so  expound  them  as  to  give  a  vested  estate.  It  may  be 
doubted  whether,  on  a  special  verdict — (and  this  is  to  be  turned 
into  a  special  verdict) — the  testator  can  be  presumed,  without 
an  express  finding  by  the  jury,  to  have  known  the  circumstances 
and  situation  of  a  family  other  than  his  own.  Assuming, 
however,  for  the  argument,  that  he  did  know  the  exact  state 
of  Brown  Willis's  family  when  he  made  his  will ;  that  is  to  say, 
that  two  daughters  were  living,  one  of  whom  had  four  children 
alive,  and  the  other  none,  and  that  this  last  was  past  child- 
bearing,  being,  as  appears  by  the  dates,  of  the  age  of  sixty  ;  and 
two  grandsons,  one,  the  son  of  Brown  Willis's  eldest  son,  and 
the  other  the  son  of  his  third  son:  the  question  arises,  what 
the  testator  meant  by  ^*  the  elder  and  younger  branches  of  the 
family  ? "  That  he  meant  more  than  one  person  is  clear,  by 
his  devising  to  the  branches  as  tenants  in  common,  and  by 
using  the  words  ''  elder  branches  "  afterwards,  in  opposition  to 
[  *653  ]  *"  younger  branches."  It  is  contended,  first,  that  he  meant  the 
two  sisters.  The  first  objection  to  this  is,  the  application  of  the 
words  "  branches  of  the  family"  to  daughters  who  were  married 
into  other  families,  and  whose  descendants  do  not,  in  common 
acceptation,  rank  among  the  branches  of  the  parent  trunk  from 
whom  they  had  in  a  manner  sprung,  more  especially  when  there 
are  male  descendants  of  the  male  living,  who  can  properly  bear 
the  name  and  represent  the  branches  of  the  original  family. 
The  next  objection  is,  if  he  had  known  and  meant  to  make  these 
two  sisters  tenants  in  remainder,  on  failure  of  issue  of  his  son, 
it  was  so  obvious  to  mention  them  by  name,  that  one  cannot 
on  any  reasonable  ground  account  for  the  omission.  It  was  next 
contended,  that  if  he  did  not  mean  the  two  sisters  exclusively, 
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he  must  be  taken  to  have  meant  them  and  the  daughters  of  the       dob  d. 

Smith 
elder  of  them  then  living.     Now  here  the  objection  again  occurs,  r, 

why  he  should  not  have  named  the  individuals,  if  he  meant  ^^^^^^^' 
certain  individuals  then  living  and  known  to  him.  Moreover, 
when  once  it  is  supposed  he  did  not  mean  to  treat  the  two  living 
sisters  as  the  only  branches,  but  he  considered  their  descendants 
as  branches  also,  then  his  not  naming  the  living  branches,  which 
he  might  easily  have  done,  if  he  meant  to  confine  it  to  them, 
lets  in  the  more  natural  supposition,  that  he  meant  to  limit  the 
remainder  in  fee  to  all  who  should  be  the  younger  branches 
at  the  time  of  the  failure  of  issue  of  his  son.  And,  if  he  meant 
to  designate  by  the  word  "  branches,"  not  the  children  only,  but 
the  descendants  of  the  children  of  Brown  Willis,  then  the  word 
would  comprehend  the  male  descendants  of  the  third  son,  who 
might  very  properly  be  called  the  younger  branches  of  the  family 
of  Brown  Willis,  in  opposition  to  the  descendants  of  the  elder 
son,  who  would  be  the  elder  branches.  Here,  then,  on  the 
supposition  that  he  knew  the  state  of  the  family,  we  have  open 
to  us  the  following  conjectures :  First,  he  might  have  meant  to 
limit  the  remainder  *to  the  two  sisters,  Mary  Hervey  and  Alice  [  *6b^  '] 
Eyre ;  secondly,  he  might  have  meant  to  include  the  daughters 
of  Mary  Hervey,  then  living,  with  their  mother  and  aunt ; 
thirdly,  he  might  have  meant  to  limit  the  remainder  to  such 
persons  as  should  be  living  at  the  time  of  the  failure  of  issue 
of  his  own  son,  and  should  then  be  considered  the  younger 
branches  of  Brown  Willis's  family;  and,  lastly,  which  is  not 
the  least  probable  conjecture,  he  might  have  intended  to  limit 
the  remainder  in  fee  to  such  of  the  male  descendants  of  Brown 
Willis,  by  his  third  son,  as  should  be  then  living.  Upon  one  or 
the  other  of  the  two  first  suppositions  only,  the  lessors  of  the 
plaintiff  would  take  any  vested  interest.  But,  independently 
of  the  reasons  afforded  against  the  probability  of  these  con- 
jectures, we  do  not  see  why  the  Court  should  prefer  either 
of  them  to  the  other  two.  The  rule  that  words  should  be  so 
expounded  as  to  give,  if  they  can  reasonably  bear  the  construc- 
tion, a  vested  instead  of  a  contingent  estate,  is  not  a  rule  to  assist 
in  finding  out  who  the  testator  intended  for  the  objects  of  his 
bounty ;  it  does  no  more  than  suggest  the  most  desirable  method 
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[  •655  ] 


of  carrying  that  intent  into  effect,  when  those  objects  are  dis- 
covered, assaming  that  a  light  sufficiently  certain  can  be  thrown 
on  the  individuals,  or  classes,  whom  the  testator  has  designated ; 
for  that  rule  applies  thus :  that  the  person  shall  take  a  vested, 
rather  than  a  contingent  interest,  if  the  words  of  the  will  are  not 
really  and  absolutely  inconsistent  with  such  an  interpretation. 
If  we  cannot  be  satisfied  the  testator  meant  either  the  daughters 
of  Brown  Willis,  or  the  existing  descendants  of  those  daughters, 
or  such  of  those  descendants  as  might  thereafter  exist  and  be 
alive  on  failure  of  issue  of  the  son,  this  rule  does  not  bind  us  to 
select  the  living  among  those  parties,  merely  that  the  remainder 
might  be  vested,  instead  of  contingent.  Upon  the  whole,  then, 
the  meaning  of  the  testator  is  open  to  several  different  con- 
jectures, none  of  which  appear  to  us  to  be  of  sufficient  *force 
to  justify  us  in  adopting  any  of  them.  We  are  of  opinion  that 
the  limitation  in  the  will  of  George  Browne,  under  which  the 
lessors  of  the  plaintiff  claim,  is  void  for  uncertainty  ;  and 
consequently  the  remainder  in  fee,  after  the  extinction  of  the 
estate  tail  in  the  son  of  the  testator,  descended  to  that  son  as 
his  heir-at-law.  If  the  Court  considered  itself  under  the  necessity 
of  choosing  between  the  several  conjectures,  we  should  be  more 
inclined  to  adopt  the  last  as  the  most  probable ;  but  in  that  case 
also  the  judgment  would  equally  be  for  the  defendant. 

Judgment  for  the  defendant. 


1835. 

JSxcJi.  of 
Pleat. 

[659] 


NICOLLS  V.  BASTAED,  Esq. 

(2  Cp.  M.  &  R.  659—662;   S.  C.  1  Gale,  295;   Tyr.  &  Gr.  156;   5  L.  J. 

(N.  S.)  Ex.  7.) 

In  the  case  of  the  simple  bailment  of  a  chattel,  without  reward,  it 
may  be  recovered  in  trover,  either  by  the  bailor  or  the  bailee,  if  taken 
wrongfully  out  of  the  bailee^s  possession. 

Trover  against  the  late  sheriff  of  Devonshire,  for  divers 
cattle,  goods,  and  chattels,  to  wit,  thirty  horses,  thirty  mares, 
thirty  bulls,  thirty  cows,  &c. ;  hay,  com,  furniture,  4&c.  Pleas, 
first,  not  guilty;  secondly,  that  the  cattle,  goods,  and  chattels, 
in  the  declaration  mentioned,  were  not,  nor  was  any  or  either 
of  them,  the  property  of  the  plaintiflf,  in  manner  and  form,  &c. ; 
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thirdly,  that  one  J.  Home  was  possessed  of  the  said  cattle,  Nigolls 
goods,  and  chattels,  in  the  declaration  mentioned,  and  in  order  bastard. 
to  avoid  an  execution  about  to  be  levied  upon  his  goods, 
fraudulently  sold  the  same  to  the  plaintiff;  that  a  writ  of 
execution  against  the  goods  of  Home  (which  was  set  out)  being 
delivered  to  the  defendant,  he  seized  the  cattle,  goods  and 
chattels,  in  the  declaration  mentioned,  under  such  writ. 
Eeplication  to  the  third  plea,  that  Home  did  not,  for  the 
purpose  of  fraudulently  preventing  the  said  cattle,  goods,  and 
chattels  in  the  declaration  mentioned  from  being  taken  in 
execution,  sell  them  to  the  plaintiff:  and  issue  thereon.  The 
particular  of  demand  comprised  only  "one  cow."  At  the  trial 
before  Gumey,  B.,  at  the  last  Devonshire  Assizes,  it  was  proved 
that  the  plaintiff  was  the  owner  of  a  cow,  which  he  had  lent 
to  Home,  to  be  kept  in  his  pasture,  where  it  was  seized  by 
the  defendant  under  the  execution.  For  the  defence,  the  writ 
and  proceedings  under  it  were  given  in  evidence;  and  it  was 
proved  that  a  great  quantity  of  property  was  sold  by  auction 
by  Home,  in  order  to  avoid  the  execution,  a  large  part  of  which 
was  purchased  by  the  plaintiff:  that  the  plaintiff's  cow  was 
put  into  the  catalogue,  but  was  not  sold;  nor  was  any  cow 
sold  at  all.  The  defendant's  counsel  contended,  that  the 
♦plaintiff  could  not  maintain  trover  for  the  cow,  inasmuch  as  [  •660  ] 
he  had  not  the  possession  of  it  at  the  time  of  the  seizure.  The 
learned  Judge  overruled  the  objection,  and  the  jury  found  for 
the  plaintiff  on  the  plea  of  not  guilty,  and  that  the  cow  was 
the  property  of  the  plaintiff,  and  had  not  been  sold  by  Home ; 
but  that  the  sale  of  Home's  goods  was  fraudulent.  The  learned 
Judge  thereupon  directed  a  verdict  to  be  entered  for  the  plaintiff 
on  the  second  issue,  and  for  the  defendant  on  the  third;  but 
reserved  leave  to  the  plaintiff  to  move  to  enter  a  verdict  for  him 
on  that  plea  also. 

Fraser  having  obtained  a  rule  niaiy  pursuant  to  the  leave 
reserved — 

Erie  also  moved,  on  lehalf  of  the  plaintiff,  for  a  rule  nisi 
or  a  new  trial,  in  case  the  former  rule  should  be  made  absolute ; 
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NicoLLB  and  renewed  the  objection  taken  at  the  trial.  He  contended, 
Bastard,  that,  at  the  time  of  the  seizure,  the  legal  possession  of  the  cow 
was  in  Home,  and  that  the  plaintiff  could  not  recover  in  trover, 
unless  he  had  the  legal  possession  of  the  chattel  in  question 
as  well  as  the  property;  although  the  party  having  the  legal 
possession,  without  the  property,  might:  Gordon  v.  Harper  (i), 
Roberts  v.  Wyatt  (2),  Pain  v.  Whittaker  (3). 

(Parke,  B.  :  I  think  you  will  find  the  rule  is,  that  either  the 
bailor  or  the  bailee  may  sue,  and  whichever  first  obtains 
damages,  it  is  a  full  satisfaction.) 

This  is  in  the  nature  of  an  action  by  a  reversioner;  whereas, 
according  to  the  modern  cases,  trover  must  be  brought  by  a 
party  having  a  right  to  the  immediate  possession. 

(Parke,  B.  :  In  2  Eoll.  Abr.  569,  pi.  22,  it  is  stated,  that  the 

bailor  may  sue  in  trespass ;  there  is  no  distinction  in  this  respect 

between  trespass  and  trover.    In  the  cases  cited,  the  party  had 

[  ♦661  ]       given  an  *interest  in  the  chattel  for  money.    Here,  Home  was 

a  simple  bailee.) 

Rule  refused. 

On  a  subsequent  day,  cause  was  shewn  against  the  other 
rule  by — 

Erie  and  W.  C.  Rowe  : 

The  particular  of  demand  may  be  laid  out  of  consideration; 
the  plaintiff's  claim  is  to  be  looked  at  as  he  has  stated  it  in  his 
declaration.  Now,  the  declaration  comprises  many  different 
descriptions  of  goods;  and  though  the  claim  was  abandoned 
at  the  trial  as  to  all  except  the  cow,  the  defendant  had  a  right 
to  look  to  the  issues  on  the  record.  The  replication  admits 
that  Home  was  possessed  of  ''the  cattle,  goods,  and  chattels 
in  the  declaration  mentioned,"  as  stated  in  the  plea;  and  puts 
in  issue  only  the  fraudulent  sale.  The  plea  collects  all  the 
articles  mentioned  in  the  declaration  into  one   subject-matter, 

(1)  4  E.  R.  369  (7  T.  B.  9).  (3)  By.  &  M.  99. 

(2)  11  R.  R.  666  (2  Taunt.  268). 
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and  predicates  of  them,  taken  collectively,  that  they  ^ere  the      Nioolls 
goods  of  Home  up  to  the  time  of  the  sale.    That  statement     bastabd. 
the  replication  does  not  deny,  nor  that  the  plaintiff  claimed 
them  through  the  sale  from  Home;  then  the  jury  have  found 
that  that  sale  was  fraudulent. 

(Parke,  B.  :  You  had  to  shew,  on  this  replication,  that  Home 
fraudulently  sold  that  cow  to  the  plaintiff.  You  certainly  did 
not  shew  that,  if  it  was  the  plaintiff's  cow,  and  not  Home's. 

Alderson,  B.  :  You  seem  to  take  the  admission  on  the  record 
as  an  admission  of  the  fact  for  all  purposes,  instead  of  a  mere 
waiver  of  contest  as  to  that  fact.) 

Whatever  facts  are  not  traversed  on  the  record,  the  sheriff  has 
a  right  to  take  as  admitted. 

(Parke,  B.  :  He  stands  in  the  same  situation  as  if  the  plaintiff 
had  protested;  a  protestation  being  no  longer  necessary,  since 
the  new  rules.  Then  the  issue  puts  it  on  you  to  shew  that  this 
individual  cow  was  fraudulently  sold;  which  could  not  be, 
because  she  was  not  sold  at  all.) 

In  *  Barnes  v.  Hunt(i),   where  the  plea  averred  the  identity       [•662] 
of  the  trespasses,  and  set  up  a  licence,  it  was  held  that  the 
plaintiff  might  prove  a  trespass  not  covered  by  the  licence. 

Parke,  B.  : 

You  might  have  applied  that  case,  if  a  cow  had  been 
fraudulently  sold;  then  you  might  fairly  have  said,  this  is 
the  cow,  and  the  plaintiff  ought  to  have  new  assigned.  But 
there  was  no  cow  at  all  sold;  it  is  clear,  therefore,  your  plea 
was  not  sustained.  There  would  have  been  no  confusion  if  that 
had  been  done  which  ought  to  have  been  done — that  is,  if  all  the 
articles  claimed,  except  the  cow,  had  been  struck  out  of  the 
declaration.  But  when  the  case  is  properly  considered,  it  comes 
just  to  the  same  thing ;  the  effect  of  the  particular  is  in  substance 
to  restrict  the  issue  to  the  cow.     The  whole  defence  stated  in 

(1)  11  East,  451. 
R.R. — VOL.  XLI.  52 
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the  last  plea  would,  in  trath,  have  been  admissible  under  the 
second;  the  plea  of  no  property  in  the  plaintiff,  means  no 
property  as  against  the  defendant,  which  the  plaintiff  could  not 
have  if  the  sale  was  fraudulent. 


Aldebson  and  Gubnbt,  BB.,  concurred. 


Rule  absolute. 


1835. 

£xeh.  of 
Pleas. 

[707] 


GREEN  V.  BUTTON  (1). 

(2  Cr.  M.  &  E.  707—716;   S.  C.  1  Gale,  349;  Tyr.  &  Gr.  118;   5  L.  J. 

(N.  S.)  Ex.  81.) 

A  declaration  in  case  stated  that  the  plaintiff  (a  carpenter  and 
builder)  had  purchased  of  C.  certain  spruce  battins,  to  be  uiBed  by  him 
in  his  trade,  for  111,,  which  sum  the  defendant  had  lent  to  the  plaintiff 
for  the  purpose  of  making  payment  for  them,  and  on  the  personal  credit 
of  the  plaintiff,  without  any  agreement  that  the  defendant  should  have 
any  lien  or  control  over  the  battins  as  a  security  for  its  repayment ;  yet 
that  the  defendant,  weU  knowing  the  premises,  and  contriving,  &c.,  to 
deprive  the  plaintiff  of  the  possession  and  use  of  the  said  battins,  and 
falsely  and  wrongfully  assuming  and  pretending  that  he  was  entitled  to 
a  lien  on  them,  and  had  a  right  of  staying  and  preventing  the  delivery 
of  them  to  the  plaintiff  until  the  said  sum  of  money  should  be  repaid, 
wrongfully  and  maliciously,  and  without  reasonable  or  probable  cause, 
but  under  colour  of  the  said  pretended  lien  and  right  of  detainer, 
directed  C.  not  to  deliver  them  to  the  plaintiff  until  further  order  from 
the  defendant ;  whereby,  and  in  consequence  whereof,  C.  being  induced 
to  believe  that  the  defendant  ha  such  lien,  &c.,  did,  in  consequence 
of  such  order,  refuse  to  deliver  them  to  the  plaintiff  for  three  weeks, 
whereby  the  plaintiff  was  preven  ed  from  using  them  in  his  business, 
and  certain  houses  which  he  was  then  bmlding  were  greatly  delayed, 
&c. :  Held,  on  demurrer,  first,  that  it  sufficiently  appeared  on  the  face 
of  the  declaration,  that  the  defendant  made  a  knowingly  false  claim  of 
lien ;  secondly,  that  the  special  damage  alleged,  viz.  the  non-delivery 
of  the  battins  to  the  plaintiff,  was  sufficiently  connected  with  the 
wroDgful  act  of  the  defendant,  to  support  the  action. 

Casb.     The  declaration  stated  that  the  plaintiff,  before  and 

at  the  time  of  the  committing  of  the  grievances  by  the  defendant 

thereinafter  mentioned,  used  and  carried  on  the  business  of  a 

carpenter  and  builder,   and  had,  just  before  the  time  of  the 

committing,  &c.,  to  wit,  on  the  27th  of  June,  1885,  purchased  of 

(1)  Cited    and    distinguished    in  action  was  in  respect  of  threats  by 

judgment  of  the  Court  delivered  by  a  rival  patentee ;   and  see  HaUty  v. 

Blackburn,   J.  in   Wren  v.   Weild  -Bro^crAocxi  (1881)  19  Ch.  Div.  386; 

(1869)  L.  B.  4  Q.  B.  730,  734 ;   38  51  L.  J.  Ch.  233.— R.  C. 
L.  J.  Q.  B.  327,   329,  where  the 
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certain  persons  using  the  name,  &c.,  of  Cosser  &  Son,  and  gbejbn 
Cosser  &  Son  had  then  sold  to  the  plaintiff,  a  certain  large  button. 
quantity  of  wood,  to  wit,  200  spruce  battins,  to  be  used  by  the 
plaintiff  in  his  said  trade  or  business,  at  and  for  the  sum  of 
112.,  which  sum  the  plaintiff,  at  the  time  of  the  said  purchase 
and  sale,  paid  to  Cosser  &  Son,  who  then  accepted  and  received 
the  same  from  the  plaintiff  in  payment  for  the  said  spruce 
battins,  &c. ;  and  the  defendant,  at  the  time  of  the  said 
♦purchase  and  sale,  had  lent  and  advanced  to  the  plaintiff  the  [  ♦708  ] 
said  sum  of  IIZ.,  for  the  purpose  of  making  such  payment,  of 
which  Cosser  &  Son  had  notice ;  and  which  said  sum  of  money 
was  so  lent  and  advanced  by  the  defendant  to  the  plaintiff  as 
aforesaid,  upon  the  personal  credit  and  responsibility  of  the 
plaintiff,  without  any  agreement  being  then,  or  at  any  other 
time,  either  before  or  afterwards,  made  or  entered  into  between 
the  plaintiff  and  the  defendant,  that  the  defendant  should  have 
or  be  entitled  to  any  lien  on  the  said  spruce  battins  in  respect 
of  the  said  loan,  or  any  power  or  control  over  the  same,  or  any 
part  thereof,  as  a  security  for  the  repayment  of  the  said  sum 
of  money,  or  otherwise:  yet  the  defendant,  well  knowing  the 
premises,  and  contriving,  &c.,  to  deprive  the  plaintiff  of  the 
possession,  use,  and  benefit  of  the  said  spruce  battins,  and 
falsely  and  wrongfully  assuming  and  pretending  that  he,  the 
defendant,  had  and  was  entitled  to  a  lien  on  the  said  spruce 
battins,  and  had  then  a  right  of  staying  and  preventing  the 
delivery  thereof  to  the  plaintiff  until  the  said  sum  of  money 
should  be  repaid;  and  falsely  and  wrongfully  pretending  that 
the  plaintiff  was  in  embarrassed  circumstances,  and  unable  to 
pay  his  just  debts;  afterwards,  and  after  the  said  purchase  and 
sale  of  the  said  spruce  battins  by  the  plaintiff,  and  after  the 
payment  of  the  price  thereof  by  the  plaintiff,  wrongfully  and 
maliciously,  and  without  reasonable  or  probable  cause  in  that 
behalf,  but  under  colour  of  the  said  pretended  lien  and  right 
of  detainer,  ordered  and  directed  the  said  Cosser  &  Son  not  to 
deliver  the  said  battins,  or  any  part  thereof,  to  the  plaintiff,  but 
to  retain  and  keep  the  same  in  their  possession,  until  they  the 
said  Cosser  &  Son  should  receive  further  orders  and  directions 
from  the  defendant  concerning   the  same;    whereby,   and  in 

52—2 
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Gbeek       consequence  whereof,   the  said  Gosser  &  Son  being  then  and 

BuTTox.  there,  by  the  means  aforesaid,  induced  by  the  defendant  to 
beUeve  that  he,  the  defendant,  in  fact  had  and  was  entitled  to 

[  *709  ]  such  lien  as  aforesaid  ^on  the  said  spruce  battins,  and  had  a 
legal  right  to  make  such  order  for  the  staying  and  preventing 
the  delivery  thereof  to  the  plaintiff,  did,  in  pursuance  of  the 
said  order  and  direction  of  the  defendant  in  that  behalf,  keep 
and  retain  the  said  spruce  battins  in  their  custody  for  a  long 
space  of  time,  to  wit,  for  the  space  of  three  weeks  then  next 
following,  without  the  consent  and  against  the  will  of  the 
plaintiff,  and  did  during  all  that  time  absolutely  refuse  to  give 
up  or  deliver  the  same,  or  any  part  thereof,  to  the  plaintiff  or 
his  order,  although  the  said  Cesser  &  Son  were  requested  by 
the  said  plaintiff  so  to  do :  whereby,  and  by  reason  of  the  com- 
mitting of  the  said  grievances  by  the  defendant,  the  plaintiff 
was  during  all  that  time  deprived  of  the  possession  of  the  said 
spruce  battins,  and  of  the  benefit  of  the  said  sale  and  purchase 
thereof,  and  prevented  from  using  the  same  in  his  said  trade 
or  business  of  a  carpenter  and  builder ;  and  divers  houses  and 
buildings  then  erecting  and  building  by  the  plaintiff,  during 
'  all  the  time  aforesaid,  remained  incomplete,  and  the  work  and 
progress  thereof  was  greatly  delayed  and  retarded,  &c.  &c. 

Several  pleas  were  pleaded,  of  which  the  third  was,  that  the 
plaintiff  did  not  pay  the  said  price  or  sum,  or  any  part  thereof, 
to  the  said  Cesser  &  Son,  in  manner  and  form,  i:c. :  concluding 
to  the  country.     General  demurrer,  and  joinder. 

The  points  marked  for  argument  in  the  margin  of  the  demurrer 
book  were  as  follows  :  On  the  part  of  the  plaintiff — that  the  non- 
payment by  the  plaintiff  of  the  price  of  the  spruce  battins, 
mentioned  in  the  declaration,  to  Cesser  &  Son,  is  no  justification 
in  law  for  the  grievances  alleged  to  have  been  committed  by  the 
defendant.  On  the  part  of  the  defendant — That  on  the  pleadings 
it  does  not  appear  that  there  is  either  wrong  or  damage  sufficient 
to  support  the  action;  the  wrong  alleged  being  the  ordering 
Cesser  &  Son  not  to  deliver  the  goods  to  the  plaintiff  until 

[  •710  ]  *further  orders ;  but  no  legal  obligation  to  obey  that  order 
appearing,  and  the  expression  of  a  wish  to  that  effect  not  being 
actionable,  Cesser  &  Son  would  be  alone  liable  if  they  retained 


VOL.  XLi.]       1885.    EX.    2  CE.  M.  &  E.  710—711.  821 

the  goods  without  legal  ri^t.  No  misrepresentation  is  alleged  OBurar 
as  the  ground  of  action ;  and  if  any  assertion  of  a  right  to  button. 
prevent  the  delivery  of  the  goods  can  be  implied,  it  would  not 
sustain  an  action,  being  only  the  expression  of  an  opinion  not 
alleged  to  be  to  the  defendant's  knowledge  erroneous,  and  on 
which,  if  erroneous,  it  was  the  indiscretion  of  Cesser  &  Son  to 
rely.  No  sufiBcient  damage  appears ;  for  the  plaintiff  was  not 
entitled  by  law  to  the  delivery  of  the  goods  till  the  price  was 
paid,  and  the  plea  denies  that  he  paid  the  price ;  and  there  is 
nothing  to  shew  that  Cesser  &  Son  would  have  delivered  the 
goods  even  if  no  order  or  direction  had  been  given. 

Wightman,  for  the  plaintiff : 

The  plea  is  clearly  bad :  but  the  main  question  is,  whether 
the  declaration  discloses  a  sufficient  cause  of  action,  the  aver- 
ment of  the  payment  of  the  price  being  struck  out.  It  is 
submitted  that  the  damage  is  sufficiently  shewn  to  have  been  the 
necessary  consequence  of  the  defendant's  wrongful  act,  to  enable 
the  Court  to  hold  that  the  plaintiff  is  entitled  to  some  damages, 
to  be  afterwards  ascertained  in  amount.  Vicars  v.  Wilcocks  (i), 
which  will  be  relied  on  by  the  other  side,  is  distinguishable, 
because  there  was  no  necessary  connection  between  the  slander 
uttered  by  the  defendant,  and  the  wrongful  act  of  the  party  who 
was  supposed  to  have  been  induced  by  it  to  dismiss  the  plaintiff 
from  his  service.  The  rule  of  law  is  laid  down  correctly  by 
TiNDAL,  Ch.  J.,  in  Ward  v.  Weeks  (2) :  "  Every  man  must  be 
taken  to  be  answerable  for  the  necessary  consequences  of  his 
own  wrongful  acts ;  but  a  spontaneous  and  unauthorized  com- 
munication cannot  be  considered  as  the  necessary  consequence 
of  the  original  ^uttering  of  the  words.  It  was  the  repetition  [  *7ii  ] 
of  them  by  Bryce  to  Bryer,  which  was  the  voluntary  act  of  a 
free  agent,  over  whom  the  defendant  had  no  control,  and  for 
whose  acts  he  is  not  answerable,  that  was  the  immediate  cause 
of  the  plaintiff's  damage."  So  here,  if  some  third  party  had 
informed  Cesser  &  Son  that  the  defendant  had  a  lien  on  the 
battins,  and  they  had  thereupon  refused  to  deliver  them,  this 
case  would  have  been  within  the  rule  so  laid  down  :  but  it  is  the 

(1)  9  R  E.  361  (8  East,  1).  (2)  7  Bing.  215 ;  4  Moore  &  Payne.  796. 
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Green  defendant  himself  who  directly  Jorbids  their  delivery,  stating 
BuTTOK.  that  he  has  a  lien.  And  he  might  have  some  right  arising  out 
of  a  special  contract,  though  not  strictly  a  lien,  which  might 
render  it  unsafe  for  Cosser  &  Son  to  deliver  them  to  the  plaintiff. 
In  Plunket  v.  Gilmore  (i),  it  was  held  that  case  lay  by  a  vintner 
against  a  party  who  procured  men  to  come  to  the  plaintiff's 
house,  one  of  them  dressed  in  women's  clothes  and  pretending 
to  be  a  prostitute,  and  to  call  out  "  a  bawdy-house,"  so  as  to 
have  the  plaintiff's  house  reputed  as  such,  by  which  the  mob 
broke  the  windows  :  for  these  acts  would  have  been  evidence  to 
convict  the  plaintiff  on  a  charge  of  keeping  a  disorderly  honse. 
Here  it  is  admitted  on  the  pleadings,  that  the  plaintiff  has  been 
unable  to  obtain  his  goods  from  Cosser  &  Son  by  reason  of  the 
defendant's  unfounded  representation  of  a  lien,  and  forbidding 
them  to  deliver  them.  It  is  like  a  case  of  slander  of  title,  where 
it  is  necessary  to  shew  that  the  defendant  had  good  grounds  for 
'  saying  what  he  did.  The  plaintiff  would  have  had  the  goods  he 
had  purchased  but  for  the  defendant's  wrongful  and  voluntary 
act,  which  has  directly  prejudiced  him. 

J.  Henderson,  contra  : 

Nothing  appears  on  the  face  of  this  declaration  to  shew  that 
the  defendant  was  not  acting  in  the  assertion  of  a  bond  fide 
[  *712  ]  claim  of  lien.  If  he  was,  *the  action  cannot  be  maintained : 
Gerrard  v.  Dickinson  (2).  The  assertion  of  a  bond  fide  title^ 
unless  it  appears  to  have  been  wrongful  and  malicious,  gives  no 
right  of  action. 

(Parke,  B.  :  It  is  stated  to  have  been  so  here.) 

It  is  not  directly  alleged ;  the  plaintiff  only  sets  forth  certain 
facts  from  which  he  invites  the  Court  to  draw  that  inference. 
It  is  stated  that  the  defendant  had  in  fact  no  lien  by  agreement 
with  the  plaintiff,  and  that  he  knew  the  facts  alleged ;  but  not 
that  he  knew  there  was  no  foundation  for  his  claim  of  lien. 
That  being  so,  the  defendant's  representation  is  fairly  referable 
to  a  bond  fide  belief  that  he  had  a  lien,  and  therefore  is  not 
actionable.  The  assertion  of  a  lien,  even  without  reasonable 
(1)  Fortesc.  211 ;  1  Mod.  215.  (2)  4th  resolution,  4  Co.  Eep.  18. 
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or  probable  cause,  would  not  confer  a  right  of  action,  unless  it       Green 
were  fraudulently  made.  button. 

(Pabke,  B.  :  It  is  said  here  to  have  been  done  maliciously.) 

The  mere  allegation  of  a  malicious  intent  will  not  give  the  act  an 
actionable  character:  Haycraft  v.  Creasy  (i) ;  Polhillv.  Walter (2) ; 
and  the  words  "  well  knowing  the  premises  "  import  only  this — 
well  knowing  the  matters  of  fact  before  stated ;  with  which  it  is 
consistent  that  the  defendant  had  a  lien,  or  bond  Jide  believed 
himself  to  have  it. 

But  further,  it  does  not  even  distinctly  appear  that  the  defen- 
dant asserted  that  he  had  such  lien  in  fact :  but  only  that  he 
gave  Cosser  &  Son  an  **  order  and  direction  "  not  to  deliver  the 
goods  to  the  plaintiff.  That  of  itself  is  nothing,  unless  it  carried 
with  it  an  obligation  on  Cosser  &  Son  to  obey  it ;  it  imports  no 
more  than  a  mere  request.  At  all  events,  it  would  give  no  right 
of  action,  without  consequential  damage  being  shewn  to  have 
been  the  natural,  necessary,  or  legal  result  of  the  defendant's 
act.  In  Morris  v.  Langdale  (3),  which  was  an  action  for  saying 
of  a  stock-jobber  that  he  was  a  "  lame  duck,"  *innuendo  that  [  'Tis  ] 
he  had  not  fulfilled  his  bargains  in  stock;  and  the  special 
damage  alleged  was,  that  certain  persons  named  had,  in  conse- 
quence of  the  words,  refused  to  fulfil  certain  contracts  of  the 
same  kind  with  the  plaintiff — Lord  Eldon,  Gh.  J.,  said  this  was 
damage  for  which  the  plaintiff  might  compensate  himself  in 
actions  against  those  persons,  and  the  law  supposed  that  in  such 
actions  he  would  receive  a  full  indemnity.  So  here,  Cosser  &  Son 
were  lawfully  bound  to  deliver  to  the  plaintiff,  as  the  declaration 
assumes,  and  might  have  been  sued  by  the  plaintiff  for  not 
delivering.  Vicars  v.  Wilcocks  lays  it  down  distinctly  that  the 
injury  to  the  plaintiff,  to  entitle  him  to  damages,  must  be  the 
legal  and  natural  result  of  the  defendant's  act,  not  the  wrongful 
act  of  a  third  person  arising  out  of  it. 

(Parke,  B.  :   Considerable  doubt  has  been  thrown  on  that 
authority  in  a  very  learned  work  (4).) 

(1)  6  R.  R.  380  (2  East,  92).  (4)  1  Starkie  on  Libel,  205,  n.    See 

(2)  37  R.  R.  344  (3  B.  &  Ad.  114).      also  Kuiyht  v.  Gihhs,  40  R.  R.  247 

(3)  2  Bos.  &  P.  284.  1  Ad.  &  El.  47  ;  3  Nev.  &  M.  467). 
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Gbbbn       Ward  v.  Weeks  is  an  authority  to  the  same  effect. 
Button. 

(Aldebson,  B.  :  Those  cases,  in  which  the  damage  arose  from 

the  wrongful  act  of  a  third  person,  are  perfectly  distinguishable 

from  this.) 

Suppose  Cosser  &  Son  had  been  sued  by  the  plaintiff,  and  made 
responsible  in  full  damages  for  the  non-delivery;  could  they  have 
an  action  over  against  the  defendant  ?  His  act  is  not  the  cctusa 
caiisans  of  the  injury,  because  it  imported  no  compulsion  on 
Cosser  &  Son  to  withhold  the  goods. 

Again,  it  does  not  appear  that  the  plaintiff  is  entitled  to  the 
possession  of  the  goods,  not  having  paid  for  them.  If  so,  he 
cannot  allege  their  non-delivery  as  a  ground  of  legal  damage. 
To  apply  the  judgment  of  Lord  Ellenbobough  in  Vernon  v, 
Keysii),  ^^he  has  not  been  deprived  by  deceitful  means  of  any 
benefit  which  the  law  entitled  him  to  demand  or  expect."  In 
r*7i*]  Ashley  v.  Harrison  {2)^  *  which  was  an  action  by  a  proprietor 
of  a  theatre  against  a  person  who  had  libelled  a  female  singer  at 
the  theatre,  by  reason  whereof  she  was  deterred  from  appearing 
on  the  stage,  it  was  ruled  that  the  action  was  not  maintainable, 
because  it  would  be  making  the  right  to  sue  depend  on  whether 
she  had  nerve  enough  to  appear  in  spite  of  the  libel.  So  here, 
the  result  of  the  action  is  made  to  depend  on  the  choice  of 
Cosser  &  Son  whether  they  will  recognise  the  defendant's  claim 
or  not. 

Wightman,  in  reply : 

It  is  submitted  that  it  quite  sufficiently  appears,  on  all  the 
allegations  of  this  declaration  taken  together,  that  the  defendant 
was  actuated  by  a  malicious  motive,  and  that  his  representation 
was  false  to  his  own  knowledge.  It  was  for  the  defendant  to 
have  shewn  that  the  non-delivery  was  in  consequence  of  the 
non-payment  of  the  price,  and  not  in  consequence  of  the  false 
representation.  It  is  true  that  the  plaintiff  might  have  a  ground 
of  action  against  Cosser  &  Son,  but  that  is  no  defence  here.     In 

(1)  11  £.  £.  499  (12  East,  636;  (2)  3  B.   E.   686   (1    Peake,  256; 

4  Taunt.  488).  1  Esp.  48). 
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cases  of  slander  of  title,  although  there  is  an  action  against  the       Greek 
party  who  fails  to  perform  his  contract,  there  is  an  action  also      button. 
against  the  author  of  the  slander :   Bac.  Abr.  Action  on  the 
Case,  (B.)  (i). 

(Alderson,  B.  :  If  Cesser  &  Son  have  not  been  paid,  there 
may  have  been  no  breach  of  their  contract,  and  therefore  no 
right  of  action  against  them.) 

At  all  events,  their  doubt  as  to  the  defendant's  title,  whether 
well  or  ill  founded,  induced  by  his  representation,  has  caused 
them  not  to  deliver  the  goods.  That  is  an  injury  to  the  plaintiff, 
and  it  results  directly  from  the  defendant's  wrongful  act,  and,  as 
it  must  be  inferred  on  these  pleadings,  from  it  only. 

Parke,  B.:  [715] 

I  think  this  action  is  maintainable,  and  that  the  demurrer 
must  be  overruled.  It  is  in  substance  an  action  on  the  case  for 
a  false  and  malicious  representation ;  and  there  is  no  doubt,  on 
the  authority  of  Gerrard  v.  Dickinson,  which  has  been  cited,  and 
also  of  Lovett  v.  WeUer  (2),  that  the  action  is  maintainable, 
though  the  defendant  makes  a  claim  of  right,  if  it  be  made 
maliciously,  and  without  reasonable  or  probable  cause,  and  the 
special  damage  accrues  from  the  claim  so  made.  Then  the 
questions  here  are,  first,  whether  it  sufficiently  appears  that  the 
defendant  made  the  claim  falsely  and  maliciously ;  and  secondly, 
whether  the  special  damage  appears  to  result  from  that  wrongful 
act.  [His  Lordship  read  the  material  parts  of  the  declaration,  and 
then  proceeded :]  It  appears  to  me  that  there  is  here  a  sufficient 
allegation  that  the  defendant  knew  that  there  had  been  no  agree- 
ment for  a  lien,  that  he  falsely  and  wrongfully  pretended  that 
he  was  entitled  to  a  lien,  and  made  the  representation  from 
improper  and  malicious  motives :  and  that  if  it  is  necessary  that 
his  claim  of  lien  should  be  disproved,  in  order  to  maintain  the 
action,  that  also  is  sufficiently  averred.  In  considering  the 
effect  of  this  demurrer,  we  must  lay  out  of  the  question  the 

(1)  Citing    Newman    v.    Zachary,  (2)  1  fioll.  Eep.  309. 

Aleyn,  3. 
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Greek  averment  in  the  declaration,  of  payment  of  the  price.  Then 
Button,  the  second  question  is,  whether  the  averment  of  special  damage 
is  sufficiently  connected  with  the  alleged  wrongful  act.  It  seems 
to  me  that  there  is  a  sufficient  allegation  that  the  false  repre- 
sentation was  the  cause  of  the  non-delivery  of  the  goods  by 
Cosser  &  Son.  But  it  is  said  they  were  under  an  absolute 
contract  to  deliver  to  the  plaintiff,  and  that  he  might  take  his 
remedy  against  them  for  the  breach  of  that  contract ;  and  Vicars 
V.  Wilcocks,  and  Lord  Eldon's  dictum  in  Morris  v.  Langdale,  are 
cited  to  shew  that  the  plaintiff's  right  of  action  against  them  bars 
him  from  recovering  against  the  defendant.  It  is  unnecessary 
[  •716  ]  to  ^consider  how  far  those  cases  would  be  supported,  if  the  same 
question  arose  directly ;  if  it  did,  we  should  desire  time  to  give 
them  a  full  consideration,  some  doubt  having  been  thrown  upon 
their  authority ;  but  in  order  to  raise  that  question,  we  must 
import  into  the  declaration  an  allegation  that  Cosser  &  Son  were 
under  such  absolute  obligation  to  deliver;  whereas,  the  aver- 
ment of  payment  being  struck  out,  nothing  like  an  obligation 
to  deliver  is  to  be  collected  from  the  declaration  :  it  only  appears 
that  these  were  goods  sold  on  credit,  and  not  paid  for.  Then 
the  result  of  the  whole  is,  that  the  defendant  had  no  reasonable 
or  probable  cause  for  his  representation,  and  that  there  was  a 
damage  to  the  plaintiff  resulting  therefrom,  viz.  the  non-delivery 
of  the  goods.     Our  judgment  must  therefore  be  for  the  plaintiff- 

Aldebson,  B.  : 

I  am  of  the  same  opinion,  and  my  brother  Fabke  has  expressed 
all  the  reasons  I  can  give. 

GuBNBY,  B.,  concurred. 

Jvdgment  for  the  plaintiff. 
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WATEES  AND  Another,  Executors  op  Waters,  isss. 

Deceased,  v.  TOMPKINS.  Eroh.of 

(2  Or.  M.  &  B.  723—728 ;  S.  C.  Tyr.  &  Gr.  137  ;  5  L.  J.  (N.  S.)  Ex.  61.)  ,  ^!7\ 

L  '^^  J 

The  meaning  of  part  payment,  to  take  a  case  out  of  the  Statute 
of  Limitations,  is  payment  of  a  smaller  on  account  of  a  greater  sum  of 
money,  due  from  the  party  making  the  payment  to  the  party  to  whom 
it  is  made. 

The  appropriation  of  such  part  payment  of  principal,  or  of  payment  of 
interest,  to  a  particular  debt,  may  be  shewn  by  any  medium  of  proof, 
and  does  not  require  an  express  declaration  of  the  debtor,  at  the  time  of 
the  payment,  to  establish  it;  it  may  therefore  be  proved  by  previous 
or  subsequent  declarations  of  the  debtor;  although  the  fact  of  the 
payment  must  be  proved  by  independent  evidence. 

Assumpsit  on  five  promissory  notes,  one  for  lOOZ.,  two  for  501. 
each,  and  two  for  20/.  each,  given  by  the  defendant  to  William 
Waters,  the  deceased;  with  counts  for  money  lent  by  the 
deceased,  interest,  and  on  an  account  stated  with  the  deceased ; 
and  also  on  an  account  stated  with  the  plaintiffs  as  executors. 
Pleas,— as  to  the  common  counts,  non  assuvipsit;  as  to  the 
whole  declaration,  actio  non  accrevit  infra  sex  annos,  and  issue 
thereon.  At  the  trial  before  Gumey,  B.,  at  the  last  Bristol 
Assizes,  the  plaintiff  had  a  verdict.  A  rule  was  obtained  for  a 
new  trial,  on  the  ground  that  there  was  no  evidence  to  go  to 
the  jury  of  any  payment  of  principal  and  interest  on  any  of 
the  notes  declared  on,  (all  of  which  were  above  six  years  old), 
so  as  to  take  the  case  out  of  the  statute.  Cause  was  ♦shewn  by  [  '724  ] 
Erie  and  Crowd er ;  and  Bonipas,  Serjt.,  and  Ball,  were  heard 
in  support  of  the  rule.  The  evidence  and  arguments  are  fully 
stated  in  the  judgment  of  the  Court,  which  was  delivered  on 
the  last  day  of  this  Term,  by — 

Parke,  B.  : 

In  this  case,  which  was  tried  before  my  brother  Gumey,  and 
was  argued  before  us  a  few  days  ago,  on  shewing  cause  against 
a  rule  for  a  new  trial,  the  question  was,  whether  there  was 
sufficient  evidence  to  go  to  the  jury  to  take  the  case  out  of  the 
Statute  of  Limitations.  The  action  was  brought  to  recover  the 
amount  of  five  promissory  notes  from  the  defendant  to  the 
testator,  due  more  than  six  years  before  the  commencement 
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Watebs  of  the  suit ;  one  for  lOOZ.,  two  for  502.,  and  two  for  20Z.  each. 
Tompkins.  ^^^  evidence  of  a  promise  within  six  years  was,  that  the 
defendant,  on  an  application  made  to  him,  said  that  his  wife 
would  have  called  on  the  testator,  and  paid  him  money  on 
account  of  the  interest  on  200/.,  but  she  had  not  called  in 
consequence  of  the  illness  of  his  child ;  that  in  about  a  fortnight 
afterwards  the  wife  called,  and  paid  15^.,  without  saying  on  what 
account.  On  another  occasion,  the  defendant  sent  word  to  the 
testator,  that  his  wife  was  in  Wales,  or  she  would  have  called 
with  the  interest ;  and  that  the  wife,  on  other  occasions,  made 
payments  to  the  testator,  who  said  at  the  time  he  should  be  glad 
if  the  interest  was  more  regularly  paid. 

This  evidence  was  left  to  the  jury,  and  the  plaintiff  recovered 
a  verdict.  We  are  of  opinion  that  it  was  sufficient  to  warrant 
the  verdict. 

The  objections  to  it  were  two : 

1st.  That  the  payments  made  to  the  testator  were  not 
sufficiently  proved  to  be  payments  of  interest. 

2ndly.  That  there  was  no  proof  that  they  were  payments  of 
interest  on  the  notes  for   which   the  action  was  brought,  or 
any  of  them. 
[  725  ]  The  first  of  these  points  depends  upon  the  construction  of  the 

9  Geo.  lY.  c.  14,  s.  1.     [His  Lordship  read  the  clause.] 

On  the  first  perusal  of  this  clause,  it  would  seem  that  the 
proviso  takes  the  case  of  part  payment  of  principal,  or  payment 
of  interest,  out  of  the  operation  of  the  statute  altogether;  and 
therefore,  that  these  facts  would  not  only  have  the  same  effect, 
but  might  be  proved  exactly  in  the  same  way,  that  they  would 
have  been  if  the  Act  had  not  passed ;  and  consequently  by  the 
defendant's  parol  admission,  which  species  of  proof  of  a  simple 
fact  is  not  exposed  to  the  same  degree  of  danger  as  attended  the 
admission  of  acknowledgments  of  the  debt  itself.  But  the  CTourt 
of  Exchequer,  in  the  case  of  Willis  v.  Newham{i),  decided  that 
the  verbal  acknowledgment  of  part  payment  of  a  debt  was 
insufficient,  and  they  construed  the  Act  as  containing  a  general 
provision,  that  in  no  case  should  an  acknowledgment  or  promise, 
by  words  only,  be  sufficient  to  take  the  case  out  of  the  Statute 

(1)  3  Y.  &  J.  518. 
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of  Limitations,  whether  such  acknowledgment  were  of  the  watebs 
existence  of  the  debt,  or  of  the  fact  of  part  pa3rment ;  and  they  toupkiks. 
considered  the  proviso  as  leaving  to  the  fact  of  part  payment, 
if  properly  proved,  that  is,  not  by  an  acknowledgment  only, 
the  same  effect  which  it  had  before  the  statute.  And  this  con- 
struction of  the  Act  certainly  extends  the  remedy,  and  obviates 
the  mischief  to  be  guarded  against,  in  a  greater  degree  than  the 
words  taken  in  their  ordinary  sense  would  do. 

But  if  part  payment,  or  payment  of  interest,  is  proved  in  any 
legal  mode,  and  not  by  admission  only,  this  case  is  no  authority 
that  such  proof  is  not  sufficient.  The  Act  of  9  Geo.  IV.,  as 
explained  by  that  case,  does  not  prohibit  or  qualify  the  ordinary 
mode  of  legal  proof  in  any  respect,  save  that  it  requires  some- 
thing more  than  mere  admission. 

The  meaning  of  part  payment  of  the  principal,  is  not  the  [  726  ] 
naked  fact  of  payment  of  a  sum  of  money,  but  payment  of  a 
smaller  on  account  of  a  greater  sum,  due  from  the  person 
making  the  payment  to  him  to  whom  it  is  made;  which  part 
payment  implies  an  admission  of  such  greater  sum  being  then 
due,  and  a  promise  to  pay  it :  and  the  reason  why  the  effect  of 
such  a  payment  is  not  lessened  by  the  Act  is,  that  it  is  not  a 
mere  acknowledgment  by  words,  but  it  is  coupled  with  a  fact. 
The  same  observation  applies  to  the  payment  of  interest.  But 
if  the  payment  of  a  sum  of  money  is  proved  as  a  fact,  and 
not  by  a  mere  admission,  there  is  nothing  which  requires  the 
appropriation  to  a  particular  account  to  be  proved  by  an  express 
declaration  of  the  party  making  it  at  the  time;  such  appro- 
priation may  be  shewn  by  any  medium  of  proof,  and  many 
instances  might  be  put  of  full  and  cogent  proof  of  such  appropria- 
tion, where  nothing  was  said  at  the  time  by  the  debtor ;  as,  for 
example,  if,  the  day  before,  the  debtor  had  called  and  informed 
the  creditor  that  he  would,  the  day  after,  send  his  clerk  with  a 
specific  sum  on  account  of  the  larger  debt  than  described,  for 
which  the  action  was  brought,  and  should  require  a  receipt  for 
it,  and  the  clerk  did  pay  that  specific  sum,  and  took  the  creditor's 
receipt,  expressly  stating  the  account  on  which  it  was  received, 
and  delivered  it  to  his  employer ;  there  could  be  no  doubt  that 
such  evidence  would  not  only  be  admissible,  but,  if  distinctly  . 
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Watebs  proved,  at  least  as  satisfactory  as  a  declaration  accompanying 
Tompkins.  ^^^  ^<^^  ot  payment.  In  the  present  case,  there  is  evidence  to 
the  same  effect,  though  by  no  means  so  cogent  as  in  the  instance 
put,  but  still  sufficient  for  the  consideration  of  the  jury. 

There  is  evidence  which  is  in  effect  this,  that  the  defendant, 
before  the  payment,  said  that  his  wife  was  his  agent  to  pay 
interest  on  a  debt  of  200^.,  by  his  authority.  There  is  a  state- 
[  *727  ]  ment  that  she  had  been  prevented  from  *calling  before  by  a 
temporary  cause,  which  amounts  to  a  representation  that  she 
would  soon  call  and  pay  such  interest.  She  did  call  soon  after, 
and  paid  a  sum  of  money ;  and,  on  other  occasions,  she  did  pay 
sums,  which  the  testator  in  her  presence  in  effect  treated  as 
interest,  and  she  acquiesced.  This  evidence  has  been  properly 
submitted  to  the  jury,  and  they  have  been  satisfied  with  it. 
If  they  had  not,  we  should  by  no  means  have  disapproved  of 
their  verdict ;  but,  on  the  other  hand,  we  cannot  say  that  it 
is  wrong. 

The  other  objection  is,  that  the  payment  of  interest  is  not 
sufficiently  connected  with  the  debt  on  which  the  action  was 
brought.  We  agree  that  there  must  be  reasonable  evidence 
of  the  identity  of  the  debt  on  which  the  interest  was  paid  with 
that  sued  for;  but  we  are  clearly  of  opinion  that  there  was 
sufficient  in  the  case.  There  is  the  defendant's  statement  that 
interest  was  to  be  paid,  and  on  a  debt  of  200Z.  bearing  interest ; 
and  the  two  notes  for  502.,  and  the  one  for  100/.,  on  which  the 
action  is  brought,  s%ree  with  that  description ;  and  there  is  no 
proof  or  suggestion  of  any  other  transaction  between  the  parties 
to  which  such  a  description  will  apply,  for  it  is  clearly  inapplic- 
able to  the  other  claim  of  40/.  on  two  notes  (i).  The  case  by 
no  means  resembles  that  of  Holme  v.  Green  (2),  in  which  the 
only  proof  was  the  simple  fact  of  payment  of  a  sum  of  money 
by  one  of  two  debtors,  without  any  proof  whatever  of  its  being 
paid  on  account  of  any  debt  due  from  both;   still  less  of  its 

(1)  It  appeared  that  the  40/.  was  witnesses  who  deposed  to  the  con- 
due  for  money  lent  to  the  defendant  versations  in  question ;  and  that  the 
by  one  Ann  Flower,  who,  by  her  occasion  of  their  applying  to  the 
will,  of  which  the  testator  Waters  defendant  was,  to  receive  the  interest 
was  executor,  had  bequeathed  it  to  on  that  sum  of  40/, 
another  Ann  Flower,  an  aunt  of  the  (2)  1  Stai'k.  488. 
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having  been  paid  on  account  of  a  greater  *debt,  bo  as  to  amount  Waters 

to  an  acknowledgment  or  promise  to  pay  that  greater  debt.  Tompkins. 

We  therefore,  think  that  the  rule  for  a  new  trial  must  be  [  •728  ] 

discharged. 

Rule  discharged. 


DOE  D.  STRODE  v.  SEATON  and  Others  (1).  im. 

(2  Cr.  M.  &  B.  728—732;    S.  C.  1  Gale,  303;   Tyr.  &  Gr.  19;   5  L.  J.  eI^ of 

(N.  S.)Ex.  73.)  Ple^'! 

A  lessee  for  years  covenanted  to  pay  the  rent  to  the  lessor,  his  heirs  ^  ^ 
and  assigns,  and  also  to  deliver  up  possession  of  the  demised  premises  at 
the  expiration  of  the  term,  to  the  lessor,  his  heirs  and  assigns.  In  an 
action  of  ejectment  brought  by  the  devisee  of  the  lessor  against  the 
assignee  of  the  lessee,  after  the  expiration  of  the  term,  to  recover 
possession  of  the  premises :  Held,  that  the  assignee  was  not  estopped  by 
such  covenant  from  shewing  that  the  lessor  was  only  tenant  for  life 
of  the  premises  demised. 

A  judgment  recovered  by  the  defendant  in  a  former  ejectment,  is 
admissible  in  evidence  against  the  lessor  of  the  plaintiff  on  the  trial 
of  a  second  ejectment,  where  the  lessor  of  the  plaintiff  and  the  defendant 
are  the  same  parties. 

Ejectment  to  recover  certain  messages,  &c.,  in  the  city  of 

Bristol.     The  cause  was  tried  before  Gumey,  B.,   at  the  last 

Bristol  Assizes,  when  it  appeared  that  the  lessor  of  the  plaintiff 

claimed  under  the  will  of   Colonel    John    Strode,   dated   the 

91st  of  March,  1806,  whereby  the  said  John  Strode  (who  then 

held  the  property  now  in  dispute),  devised  all  his  manors  and 

other  messuages,   lands,   &;c.,   whereof  he  was  then  seised  or 

in  possession  for  any  estate  of  inheritance  or  freehold,  to  the 

use  of  his  nephew  Thomas  Chetham,  for  life;  remainders  to 

the  first  and  other  sons,   and  to  the  daughters  of  the  said 

Thomas  Chetham ;  remainder  to  the  testator's  nephew  Bichard 

Chetham  for  life,  with  like  remainders;  remainder  to  the  use 

of  the  testator's  nephew  Bandle  Chetham  (who  afterwards  took 

the  name  of  Strode,  and  was  the  lessor  of  the  plaintiff)  for  life, 

with  remainders  over.    Col.   John   Strode  died  in  possession 

of  the  property  in  question,  and  without  issue,  in  December, 

1807.    Thomas  Chetham  (then  Thomas  Chetham  Strode)  entered 

(1)  The  former  ejectment  between  the  same  parties  is  reported  p.  12,  ante 
(2  Ad.  &  El.  171).— E.  C. 
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Dob  <i.       into  receipt  of  the  rents,  and  died  without  issue,  in  September, 

Stbode 

V.  1827;  and  Richard  Ghetham  (then  Bichard  Chetham  Strode), 

Seaton.  j^igQ  ^j^^  without  issue,  in  August,  1828.  The  defendants  were 
the  devisees  in  trust  under  the  will  of  John  Weeks.  It  appeared 
[  •729  ]  ♦that  Col.  John  Strode  had,  in  the  year  1796,  granted  a  lease 
of  the  premises  in  question  to  one  Samuel  Thomas,  for  twenty- 
one  years,  at  an  annual  rent.  Thomas  died  in  the  year  1800, 
leaving  an  only  daughter,  who  took  out  letters  of  administration, 
sold  and  conveyed  the  estate  to  one  John  Hall,  who,  in  1802, 
conveyed  his  interest  to  Weeks,  who  took  possessid!n,  and 
regularly  paid  rent  until  and  for  some  time  after  the  death  of 
Col.  John  Strode.  At  the  trial,  the  assignment  of  the  lease 
having  been  called  for,  it  was  produced  by  the  defendants. 
It  recited  the  covenant  in  the  original  lease  to  pay  the  rent 
to  Col.  John  Strode,  his  heirs  and  assigns,  and  to  deliver  up 
possession  to  him,  his  heirs  and  assigns.  That  having  been 
read,  it  was  contended  on  the  part  of  the  lessor  of  the  plaintiff, 
that  the  defendants  were  not  at  liberty  to  shew  that  Col.  Strode 
was  not  seised  in  fee  but  had  only  an  estate  for  life,  and  that 
the  defendants  were  in  the  situation  of  tenants,  who  are  not 
allowed  to  dispute  the  title  of  their  landlord.  The  learned 
Judge,  however,  decided  that  the  estoppel  did  not  apply  to 
these  defendants.  The  defendants  then  adduced  evidence  to 
shew  that  the  property  in  question  had  formerly  belonged 
to  James  Strode,  an  uncle  of  Col.  Strode's,  who  died  in 
1749,  and  under  whose  will  Col.  Strode  was  only  entitled  to 
a  life  estate,  and  that  upon  his  dying  without  issue,  the 
estate  in  question  descended  to  the  said  Thomas  Chetham 
Strode,  his  nephew,  who  by  indentures  of  lease  and  release, 
dated  September,  1818,  for  a  valuable  consideration,  con- 
veyed the  premises  to  Weeks  in  fee.  They  also  put  in  evi- 
dence the  record  of  the  judgment,  and  the  particulars  of 
the  premises  in  a  former  ejectment  brought  against  them 
by  the  lessor  of  the  plaintiff  to  recover  the  same  premises 
This  evidence  was  also  objected  to  as  inadmissible,  but  the 
learned  Judge  overruled  the  objection.  The  jury  found  that 
Col.  John  Strode  was  tenant  for  life  only,  and  gave  their 
verdict  for  the  defendants. 
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BoinpaSy  Serjt.,  now  moved  for  a  new  trial,  on  two  grounds :        Dob  d. 

Strode 
First,  that  the  defendants  were  estopped  from  disputing  the  «?• 

title  of    the   lessor  of    the  plaintiff,   he  claiming  title   under       r  730  ] 

Col.   John   Strode,   their  original    lessor.     Secondly,   that  the 

judgment   in   the  former   ejectment    ought  not  to  have  been 

received  in  evidence. 

First — The  defendants  had  no  legal  right  to  dispute  the  title 

of  the  lessor  of  the  plaintiff,  as  the  parties  stood  in  the  situation 

of  lessor  and  lessee.     This  does  not  come  within  the  principle  of 

the  cases  which  have  established,  that  the  lessee  may  shew  that 

his  landlord's  title  has  determined,  as  in  England  d.  Syhurn  v. 

Slade  (1),  Doe  v.  Ramshotham  (2),  and  Doe  v.  Watson  (3).    But  the 

question  here  is,  whether  the  defendants  are  to  be  allowed  to 

set  up  this  defence  contrary  to  the  words  of  the  covenant  in  the 

lease,  to  give  up  the  possession  of  the  premises  to  the  lessor,  his 

heirs  and  assigns.     It  is  submitted  that  they  cannot  be  allowed 

to  set  up  an  interest  contrary  to  an  express  covenant. 

(Parke,  B.  :  Is  there  any  case  which  establishes  that  the  words 
of  such  a  covenant  make  any  difference  ?  Who  could  have  sued 
for  a  breach  of  this  covenant,  for  not  giving  up  possession  at  the 
end  of  the  term  ?  It  was  not  a  covenant  running  with  the  land, 
and  therefore  the  heir  could  not  sue.  This  lease  does  not  .operate 
as  an  estoppel,  because  Col.  Strode  having  a  life  estate,  had  a 
right  to  grant  a  lease  for  twenty-one  years,  determinable  upon 
his  life,  and  therefore  an  interest  passed,  and  where  an  interest 
passes,  there  is  no  estoppel.  In  Co.  Litt.  47b,  it  is  said,  "A 
lessee  for  the  life  of  B.  makes  a  lease  for  years,  by  deed  indented, 
and  after  purchases  the  reversion  in  fee ;  B.  dieth ;  A.  shall 
avoid  his  own  lease,  for  he  may  confess  and  avoid  the  lease 
which  took  effect  in  point  of  interest,  and  determined  by  the 
♦death  of  B."  That  case  is  similar  to  the  present,  except  that  [  *73i  ] 
there  the  reversion  was  purchased  by  the  lessor  instead  of  the 
lessee.  That  shews  that  an  interest  passes,  and  then  there  is  no 
estoppel.  The  old  doctrine  is,  that  if  an  interest  passes,  and 
here  it  does  pass  for  twenty-one  years,  then  there  is  no  estoppel.) 

(1)  2  B.  B.  498  (4  T.  B.  682).  (3)  2  Stark.  230. 

(2)  3  M.  &  S.  516. 
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Dosd.  Secondly,  the  judgment  in  the  former  ejectment  ought  not 

Strode 

9,  to  have  been  admitted  in  evidence  in  this  action  against  the 

Seaton.      lessor  of  the  plaintiff.     A  judgment  in  one  action  of  ejectment 

is  not  evidence  in  another  action  of  ejectment,  because  the 

parties  are  not  the  same,  and  the  term  is  not  the  same ;  it  is 

technically  another  term. 

(Lord  Abinger,  C.  B.  :  Its  being  a  different  term  signifies 
nothing.  The  question  is,  are  they  the  same  parties  ?  When 
there  is  the  same  plaintiff  and  defendant,  the  judgment  is 
admissible  in  evidence.     It  is  uniformly  so  laid  down.) 

That  rule,  it  is  submitted,  does  not  apply  to  ejectment.  The 
term  here  is  not  the  same  as  the  term  in  the  former  ejectment. 

(Lord  Abikger,  G.  B.  :  Suppose  there  had  been  a  real  lease, 
and  the  lessee  had  been  ejected,  and  brought  his  action,  could 
it  not  be  shewn  that  his  landlord  had  previously  granted  a  lease, 
but  that  his  lessee  had  been  turned  out  of  possession  by  the 
judgment  of  a  court  of  law  ? 

Parke,  B.  :  The  rule  is,  that  if  the  parties  are  substantially 
the  same,  the  judgment  in  the  former  ejectment  may  be  given 
in  evidence  ;  but  it  is  not  an  estoppel,  unless  it  be  pleaded.) 

The  text  books  treat  it  as  if  it  were  not  admissible ;  and  Mr. 
Phillips,  in  his  treatise  on  Evidence,  seems  to  think  that  it  is  not 
evidence,  unless  conclusive. 

[  732  J       Lord  Abinger,  C.  B.  : 

A  judgment  in  ejectment  is  not  conclusive  evidence,  because 
a  party  may  have  a  title  to  possession  and  to  grant  a  lease  at 
one  time,  and  not  at  another ;  but  it  is  clearly  admissible  in 
evidence. 

Parke,  B.  : 

A  judgment  is  in  no  case  conclusive,  unless  pleaded  by  way 
of  estoppel.  It  cannot  be  pleaded  in  ejectment,  because  the 
defendant  is  bound,  by  the  terms  of  the  consent  rule,  to  plead 


VOL.  XLI.] 


1835.    EX.     2  CR.  M.  &  R.  732. 


835 


not  guilty.  But  if  the  parties  are  the  same,  it  is  evidence  to 
go  to  the  jury.  In  this  case,  the  former  judgment  shews  that 
the  lessor  of  the  plaintiff  had  no  title  to  demise  the  premises 
in  question  on  the  particular  day  of  the  demise. 

Alderson,  B.  : 

It  is  laid  down  in  BuUer's  Nisi  Prius,  232,  that  a  verdict  in 

one  action  of  ejectment  may  be  given  in  evidence  in  another 

ejectment  between  the  same  parties.     And  there  is  the  same 

point  to  be  found  in  4  Bacon's  Abr.  Evid.  (F),  which  is  precisely 

in  point. 

Rvle  refused. 


DOEd. 
Strode 

V. 
S  EATON. 


CREASE  V.  BARRETT. 

(2  Cr.  M.  &  E.  738—739;   S.  0.  Tjt.  &  Gr.  112 ;  5  L.  J.  (N.  S.)  Ex.  8.) 

Where,  in  granting  a  new  tiial,  the  Court  directed  that  certain 
portions  of  the  evidence  should  be  admitted  upon  the  proof  already 
given :  Held,  that  the  plaintiff,  who  had  a  verdict,  was  not  entitled  to 
the  costs  of  fair  copies  of  the  shorthand-writer's  notes  of  the  evidence, 
for  the  use  of  counsel :  but  that  he  ought  to  have  applied  for  copies  of 
the  Judge's  notes. 

On  the  new  trial  being  granted  in  this  cause  (i),  it  was  made 
one  of  the  terms  of  the  rule,  that  certain  portions  of  the  evidence 
should  be  admitted  upon  the  proof  given  on  the  first  trial.  After 
preparations  had  been  made  for  the  second  trial,  the  case  was 
compromised,  the  plaintiff  taking  a  verdict  for  the  smaller  toll 
of  tin.  On  the  taxation  of  costs,  the  plaintiff  claimed  to  be 
allowed  for  three  fair  copies  of  the  shorthand-writer's  notes 
of  the  evidence  on  the  trial,  as  being  necessary  to  enable  the 
*counsel  to  determine  what  evidence  should  be  offered  again. 
The  Master  having  disallowed  these  costs,  Sir  W.  Follett  obtained 
a  rule  for  a  review  of  the  taxation. 

Erie  shewed  cause,  and  urged  that  the  claim  was  wholly 

unprecedented.    The  counsel  ought  to  take  notes  of  the  evidence ; 

if  their  notes  were  not  sufficient,  and  the  plaintiff  thought  it 

useful  to  his  case  to  have  fuller  statements  of  the  evidence^ 

(1)  See  40  R.  E.  779  (1  Cr.  M.  &  R.  919). 
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Plewt'. 

[738  ] 


[  •739  ] 
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Crease       he  ought  to  pay  for  them  himself,  and  not  charge  them  upon  the 
Babrett.     defendant. 

Sir  W.  Follett,  in  support  of  the  rule  : 

The  shorthand  notes  were  hoJia  Jid^  and  necessary  instructions 
to  counsel ;  and,  as  such,  the  cost  of  them  ought  in  fairness 
to  be  allowed.  This  was  not  an  ordinary  case,  the  rule  for  a 
new  trial  having  been  moulded  in  a  peculiar  manner. 

(Parke,  B.  :  Why  could  you  not  apply  to  Lord  Lyndhurst's 
clerk  for  a  copy  of  his  notes  of  the  evidence,  relating  to  the 
particular  matters  in  question  ;  they  would  have  furnished  you 
with  all  the  information  that  could  be  needed  ?) 

It  is  generally  understood  that  Judges  are  unwilling  to  have 
their  notes  copied. 

Parke,  B.  : 

I  am  not  aware  of  that ;  I  should  make  no  difficulty  whatever 

about  it.    To  allow  these  costs  would  be  opening  a  door  to  claims 

for  the  costs  of  the  shorthand- writer's  notes  in  every  case.    You 

might  perhaps  be  entitled   to  the  probable  expense  you  would 

have  incurred  by  applying  for  and   obtaining  a  cop3'  of  Lord 

Lyndhurst's  notes  from  his  clerk :   but  that  would  be  so  very 

trifling,  that  it  is  not  worth  while  to  come  to  the  Court.     The 

rule  must  be  discharged. 

Ride  discharged. 


1835.  SEELY  V.  POWERS  (l). 

r"^-,  (3  Dowling,  Pr.  Cas.  372—376.) 

If  a  Judge,  of  his  own  authority,  discharges  a  jury  from  giving 
a  verdict,  on  the  ground  of  their  not  being  able  to  agree,  the  party 
ultimately  successful  will  not  be  entitled  to  the  costs  of  the  first 
attempt  at  trial. 

Af^i?rz.y  applied  for  a  rule  nisi  to  review  the  Master's  taxation  • 
The  facts  were  these :  The  cause  was  tried  before  Mr.  Justice 

(1)  Followed  in   Wall  v.  London  d:  S.  W,  By.  Co.  (1856)  11  Ex.  696; 
25  L.  J.  Ex.  93,  94.— R.  C. 
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Littledale ;  and  the  jury,  after  retiring,  remained  out  all  night.  Seelt 
The  next  morning,  being  still  unable  to  agree,  the  learned  Judge,  powbbs. 
by  his  own  authority,  discharged  them.  Subsequently  the 
parties  again  came  down  to  trial,  and  the  plaintiff  had  a  verdict. 
On  taxation,  the  Master  refused  to  allow  the  costs  of  the  first 
trial ;  and  it  was  now  sought  to  review  that  taxation.  He  con- 
tended that  the  Master  was  wrong  in  the  view  which  he  had 
taken.  He  cited  the  case  of  Harrison  v.  Bennett  {i)^  where, 
during  the  trial  of  the  cause,  one  of  the  jury  absconded,  and  the 
other  jurors  were  accordingly  discharged,  the  plaintiff  refusing  to 
take  a  verdict  from  the  eleven.  The  cause  was  again  tried,  and 
the  plaintiff  obtained  a  verdict.  The  Court  of  Exchequer  there 
held  that  the  plaintiff  was  entitled  to  the  costs  of  both  trials. 
Again,  in  Burchall  v.  Ballaviy  (2),  the  Court  directed,  **that,  for 
the  future,  in  all  cases  where  a  cause  goes  down  to  trial, 
and  goes  off  upon  any  occasion,  without  the  fault,  contrivance, 
or  management  of  the  parties,  and  is  afterwards  brought  down 
again  to  trial,  the  costs  of  such  former  abortive  going  down  to 
trial  shall  be  taxed  and  allowed  to  the  party  finally  prevailing, 
in  the  same  manner  as  if  the  cause  had  gone  off  upon  a 
remanet.''  This  case  was  like  that  of  a  reinanet,  where  the  party 
ultimately  successful  is  entitled  *to  be  indemnified  for  his  [  ♦373  ] 
expenses  attending  the  first  Assizes  or  sittings. 

A  rule  nisi  having  been  granted — [and  argued, — the  Court 
took  time  for  consideration.] 

Patteson,  J. :  [  375  1 

In  this  case,  the  jury  having  been  out  all  night,  and  not 
agreeing,  the  Judge  in  the  morning  discharged  them  of  his  own 
proper  authority.  Afterwards,  the  cause  was  tried,  and  the 
plaintiff  succeeded.  The  Master,  on  the  taxation  of  costs,  has 
rejected  those  of  the  first  trial.  This  rule  calls  for  a  review  of 
such  taxation.  On  the  one  hand,  the  case  is  likened  to  that  of 
a  reman  et,  in  which  the  costs  of  the  first  attendance  are  always 
allowed  ;  and  Harrison  v.  Bennett  (i)  was  relied  on,  where  a  juror 
having  absconded,  and  the  Judge  having  discharged  the  rest,  the 
Court  held,  that  the  plaintiff,  having  succeeded  on  a  second  trial, 
(1)  1  Dowl.  P.  C.  627.  (2)  5  Burr.  2694. 
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Seblt  was  entitled  to  the  costs  of  the  first.  On  the  other  hand,  the 
Powers,  case  is  likened  to  one  of  a  juror  withdrawn  by  consent,  where 
neither  party  has  costs.  That,  it  is  answered,  is  matter  of 
agreement;  and  as  the  consent  or  agreement  is  silent  as  to 
costs,  none  are  allowed.  I  cannot,  however,  see  any  diflferenee 
in  reason  between  the  withdrawing  a  juror  by  agreement  and 
the  discharge  of  the  jury  by  the  Judge.  In  either  case  it  is  done 
because  the  jury  cannot  agree.  In  the  case  of  a  remanety  there 
is  no  reason  to  suppose  that  the  jury  at  the  first  trial  would  have 
disagreed.  Harrison  v.  Bennett  (i)  may  be  distinguished,  because 
the  first  jury  as  well  as  the  second  there  found  for  the  plain tiflf. 
I  find  it  laid  down  in  Burchall  v.  BaUamy  (2),  that  the  rule  as  to 
remanets  is  to  be  extended  to  similar  cases ;  and,  accordingly, 
where  a  cause  goes  off  for  defect  of  jurors,  the  costs  are  allowed 
to  the  party  who  ultimately  succeeds.  In  this  Court,  where  a 
[  •376  ]  new  trial  is  granted  without  mention  of  costs,  *those  of  the  first 
trial  are  not  allowed,  though  the  same  party  succeeds  on  the 
second.  This,  however,  may  be  because  the  Court  are  dissatisfied 
with  the  first  verdict,  and  yet  the  second  may  be  quite  right, 
from  additional  evidence  or  other  causes.  Here  there  is  no  fault 
on  either  side,  nor  any  thing  with  which  the  Court  is  dissatisfied, 
but  a  mere  accident  in  the  cause,  by  which  the  first  attempt  at  trial 
is  rendered  abortive.  No7i  constat  which  way  the  first  jury  would 
have  determined.  Upon  the  whole,  therefore,  I  am  of  opinion 
that  this  case  must  follow  the  practice  in  cases  of  a  juror  being 
withdrawn,  and  that  the  rule  must  be  discharged. 

Rule  discharged. 


1835.  DOE  D.  BAKEE   v.   EOE. 

"^  -j  (3  Dowling,  Pr.  Cas.  496.) 

The  Court  will  stay  proceedings  in  an  action  if  it  appears  to  be 
doubtful  whether  the  action  is  brought  with  the  knowledge  and  consent 
of  the  plaintiff. 

E.  V.  Williams  had  obtained  a  rule  nisi  for  staying  the 
proceedings  in  this  action  on  payment  of  costs,  on  the  ground 

(1)  1  Dowl.  P.  C.  627.  (2)  5  Burr.  2693. 


VOL.  XLi.]      1886.     EX.     3  DOWL.  PRACT.  CAS.  496.  889 

that  the  action  was  proceeded  with  without  the  authority  or       Dosd. 
knowledge  of  the  lessor  of  the  plaintiff. 


The  Solicitor-General  and  Wightman  shewed  cause : 

In  the  affidavits  in  support  of  the  motion,  it  was  alleged  that 
the  lessor  of  the  plaintiff  had  been  out  of  her  mind  for  a 
twelvemonth.  The  tenant  was  the  son-in-law  of  the  lessor  of 
the  plaintiff,  and  swore  that  he  believed  that  she  did  not  intend 
to  turn  him  out  of  the  farm.  Her  son  and  her  regular  medical 
attendant  joined  in  the  affidavits  in  support  of  the  motion.  On 
the  other  side  were  the  affidavits  of  the  attorney  and  another  son, 
and  also  of  a  medical  man  who  had  seen  her  once  some  time 
before,  who  swore  that  she  was  not  out  of  her  mind,  and  had 
authorized  the  action,  and  knew  that  it  was  going  on.  There 
was,  however,  no  affidavit  on  either  side  by  the  mother  herself. 

Parke,  B.  : 

I  think  we  ought  to  be  satisfied  that  the  mother  is  cognizant 
of  the  proceedings  which  are  going  on  in  her  name,  and  at 
present  that  does  not  sufficiently  appear.  The  rule  must 
therefore  be  absolute  for  staying  the  proceedings  till  the  further 
order  of  the  Court,  and  until  the  Court  is  satisfied  that  the  action 
is  proceeding  with  her  knowledge  and  authority. 

Rule  absolute  accordingly. 


(3  Dowling,  Pr.  Cas.  666—667  ;  S.  C.  1  Gale,  159.) 

An  attorney  is  not  justified  in  proceeding  with  an  action  after  it  has 
been  settled  between  the  x)arties  themselves,  though  it  is  known  that 
costs  have  been  incurred,  and  that  the  plaintiff  himself  is  not  in 
a  condition  to  pay  them;  it  must  be  shewn  aflarmatively,  that  the 
settlement  was  come  to  for  the  purpose  of  cheating  the  attorney. 

R.  V.  RiCHAiiDS  obtained  a  rule  nisi,  calling  on  the  plaintiff 
to  shew  cause  why  all  further  proceedings  should  not  be  stayed, 
and  why  the  plaintiff's  attorney  should  not  pay  the  costs  of  all 
proceedings  since  the  24th  of  March,  when  he  had  notice  that 


BOE. 


JOEDAN  V.  HUNT.  i835. 


[  666  ] 
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JOBDAN      the  action  had  been  settled,  and  that  the  plaintiff  had  agreed  to 
Hunt.        P^J  his  own  costs. 

[  ^^7  ]  Miller  shewed  cause : 

It  appeared  from  the  affidavits,  that  the  action  was  brought  to 
recover  HI.  15s.  2d, ;  that  the  plaintiff's  attorney  had  offered  to 
settle  the  action  by  abating  61.  if  the  balance  with  the  costs  was 
paid,  but  this  offer  was  declined  by  the  defendant's  attorney ; 
and  that  the  defendant,  without  the  knowledge  of  the  plaintiff's 
attorney,  had  afterwards  settled  the  action  with  the  plaintiff 
himself,  who  was  in  low  circumstances,  and  insolvent,  and 
about  to  go  to  America.  The  plaintiff's  attorney  had  therefore 
proceeded  with  the  action  for  the  purpose  of  recovering  his  costs. 
It  was  now  contended,  that  he  was  justified  in  so  doing,  inasmuch 
as  the  defendant's  settling  the  action  with  the  plaintiff,  without 
any  intimation  given  to  his  attorney,  and  when  it  was  known 
that  costs  had  been  incurred,  was  a  fraud  upon  the  plaintiff's 
attorney. 

Parke,  B.  : 

There  is  no  occasion  to  cite  authorities,  because  the  principle 
applicable  to  cases  of  this  nature  is  perfectly  clear.  It  is  quite 
competent  to  parties  to  settle  actions  behind  the  backs  of  the 
attornies,  for  it  is  the  client's  action,  and  not  the  attorney's.  It 
must  be  shewn  affirmatively  that  the  settlement  was  effected  with 
the  view  of  cheating  the  attorney  of  his  costs.  Nothing  would  be 
got  by  letting  the  case  go  to  trial,  for  the  settlement  after  action 
brought  may  be  pleaded  in  bar  to  the  further  maintenance  of  the 
action,  and  would  be  a  good  answer  to  it. 

The  rest  of  the  Court  concurred. 

Rule  absolute. 
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INTERNATIONAL  LAW  ^  Jurisdiction  of  English  Court  of 
Chancery  to  restrain  proceedings  in  foreign  Court.  Lord  Poriarlington 
V.  Sofdby 23 

LANDLORD  AND  TENANT— 1.  Adverse  possession— Ejectment. 
Doe  d.  BuUen  v.  Mills 364 

2.  Agreement  for  lease — Specific  performance — Vague  agree- 
ment— Insolvency  of  intended  tenant.     Price  v.  Assheton  .     222 

3. Renewal — No  stipulation  as  to  term  of  new 

lease — Implication  that  new  lease  is  to  be  for  same  term  as  the  old 
one.     Ibid. 

4.  Breach  of  covenant — Forfeiture — Covenant  against  carry- 
ing on  trade — Private  lunatic  asylum.     Doe  d.  Wetherell  v.  Bird    .     408 

o.  Liability  of  assignee — ^Action  not  commenced  until 

after  assignee  had  assigned  over.     Harley  v.  King  ....     674 

6.  Suit    by    lessor's    executor  —  Breach    committed    in 

lifetime  of  lessor.     Raymond  v.  Fitch 797 

7.  Determination  of   tenancy— Tenancy  at  will — Feoffment 

by  lessor  with  livery  of  seisin  on  land— No  notice  to  tenant.    Ball  v. 
Cullimore 699 

8.  Evidence  of  surrender— Exchange  of  holdings  by  two 

tenants  with  common  landlord — Assent  of  landlord  communicated 
to  agent.     Bees  v.  Williams 794 

9.  Disputing  landlord's  title — Ejectment  brought  by  devisee 

of  lessor  against  assignee  of  lessee — Covenant  to  deliver  up  posses- 
sion, Ac. — Estoppel.     Doe  d.  Strode  v.  Beaton 831 

10.  Tenant  occupying  under  another  who  had  paid  rent 

to  defendant  under  distress — Estoppel.     Cooper  y.  Blandy      .         .     555 

11.  Implied   contract    by  landlord    to   kill  ground    game — 

Evidence.     Barrow  v.  Lord  Ashhurnham      ......     526 
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liANBLOBD  AND  TENANT— 12.  Avowry  for  rent— Acceptance 
of  promlBSory  note  for  part  of  rent  due  as  bar  to  claim.  Davis  v. 
Gyde 489 

13.  Administrator,  occupation  by  —  Action  of  covenant  for 

rent  and  taxes  and  for  non-repair  —  Plea  that  premises  yield  no 
profit.     Tremeere  v.  Moriaon 566 

14.  Distress  for  rent— Fraudulent  removal — 11  Oeo.  II.  c.  19, 

s.  1 — Goods  removed  before  rent  due.     Rand  v.  Vaughan        .         .671 

15.  Seizure   of   third  person's   property  —  Carcass    in 

butcher's  shop — Privilege.     Brown  v.  Shevill 401 

16.  Public-house  —  Occupation    under    contract    for    sale  — 

Condition  —  Landlord's  consent  to  change  of  tenancy  —  Verbal 
consent  and  subsequent  withdrawal — Return  of  deposit.  Wright  v. 
Neivton 703 

17.  Underlease  for  term  longer  than  that  held  by  lessee — 

Covenant  to  pay  rent — Liability  of  underlessee  for  rent  accruing 
during  lessee's  term.     Baker  v.  Oostling 533 

LANDS  CLAUSES  ACTS— Purchase  of  lands— Statutory  direction 
—  Application  of  purchase -money  to  redemption  of  land  tax  — 
Redemption  of  land  tax  by  tenant  for  life  before  passing  of  Act — 
Reimbursement — Costs  of  application  to  Court.    Ex  parte  Northwkk  235 

LAND  TAX — Redemption.     See  Lands  Clauses  Acts. 

LEGAL  ESTATE — Refusal  of  mortgagee  to  convey  —  Mortgagee 
acting  under  advice  of  counsel — Costs.     Angier  v.  Staniiard  .         .128 

LIBEL.     See  Defamation. 

LIEN.     See  Solicitor,  2 ;  Vendor  and  Purchaser,  15. 

LIMITATION— Uncertainty — Limitation  to  ^'the  executors  and 
administrators  of  A.  for  their  own  use  and  benefit."  Marshall  y. 
Collett 254 

LIMITATIONS,  STATUTE  OF— 1.  Copyhold— Forfeiture— Right 
of  lord  of  manor  to  enter  after  20  years.     Whitton  v.  Peacock         .       79 

2.  Open  account — Farm  bailiff  occupying  master's  house — 

No  payment  of  wages  on  the  one  side  or  of  rent  on  the  other — Claim 
for  wages  after  deducting  rent.     WiUiama  v.  Griffiths     .         .         .     685 

3.  Part  payment,  what  amounts  to — Proof  of  appropriation 

of  payment,  what  sufficient.     Waters  v.  Tompkins   ....     827 

4.  Agreement  that  goods  shall  be  supplied  in  part  pay- 
ment of  bill  of  exchange.     Hart  y.  Na^h 732 

5.  Specialty  debt  —  Judgment  creditor — Lapse  of  statutory 

period  —  Suit  instituted  within  period  for  benefit  of  creditors  — 
Neglect  to  prove  debt — Laches,     Berrington  v.  Evans       .         .         .317 

And  see  Charitable  Trust,  4. 
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LUNACY — Protector  of  settlement — Application  to  L.  C.  under 
S  &  A  Will.  IV.  c.  74  to  enable  quasi  tenant  in  tail  in  remainder  of 
sum  of  stock,  of  which  tenant  for  life  was  a  lunatic,  to  sell  stock. 
Oniut  V.  Yea 62 

MAINTENANCE.     See  Champerty. 

MANOR.     See  Copyhold. 

MASTER  AND  SERVANT— 1.  Course  of  employment— Infringe- 
ment of  ferry— Payment  of  fare  to  master.     Iluzzey  Y.  Field  .     755 

2.  Farm  bailiff— Claim  for  wages.  See  Limitations,  Statute  of,  2. 

MINES  AND  MINERALS— Claim  by  lord  of  manor  to.  See  Copy- 
hold, 2. 

MISTAKE— Money  paid  under,  recovery  back  in  equity.  ClifUm  v. 
Cockhurn .         .21 

MONET  PAID  —  Recovery  of  deposit— Sale  of  public-house  — 
Failure  of  consideration.     Wright  y.  Newton 703 

MORTGAGE — 1.  Account — Annual  rests — Mortgagee  in  posses- 
sion.    Baldwin  v.  Lewis 203 

2.  Equitable  mortgage — ^Deposit  of  contract  by  purchaser  in 

possession.     Goodwin  v.  Waghorn 208 

3.  Copyholds — Deposit  of  copy  of  court  roll.      Whitbread  v. 

Jordan 281 

4.  Priority  —  Notice  —  Copyhold  public-house  —  Equitable — 

Subsequent  legal  mortgage— Charge — Neglect  to  make  inquiries — 
Knowledge  of  ordinary  practice  of  publicans  and  brewers.  WhUhread 
V.  Jordan 2S1 

o.  Constructive  notice — Fraud  by  solicitor — One  solicitor 

only  employed.     Kennedy  v.  Oreen 176 

6.  Tacking — Second  mortgagee— Notice  to  first  mort- 
gagee— Whether  constructive  notice  to  third  mortgagee.  Peacock  v. 
Burt 199 

7.  Refusal  of  mortgagee  to  convey  legal  estate — Erroneous 

advice  of  counsel — Costs.     Angier  v.  Stannard  ....     128 

MORTMAIN.     See  Charitable  Trust,  3 ;  Conversion. 

NOTICE — Constructive  notice  —  Mortgage  —  Priority — Fraud  by 
solicitor — One  solicitor  only  employed.     Kennedy  v.  Oreen    .         .176 

PARTNERSHIP — 1.  Custody  of  books  —  Book  taken  away  by 
partner  contrary  to  articles — ^Injunction.     Taylor  v.  Davis    .  195 

2.  Illegal  partnership — Agreement  for  secret  partnership  in 

pawnbroker's  business — Contravention  of  statutory  regulations  for 
conduct  of  business.     Armstrong  v.  Armstrong  ....       10 

3.  Partnership  articles — Authority  to  third  person  to  nomi- 
nate partner  at  any  future  time.    J^ovegrove  v.  Nelsoti     ...        1 
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PATENT— 1.  Infringement— Specification,  sufficiency  of— Novelty 
— Machine  not  always  usefol  for  purpose  stated  in  specification. 
Haworth  V.  Ilardcastle    ,         .         , 686 

2.  Allegation  of  want  of  novelty  —  Recital  in  deed  — 

Estoppel.     Bowman  v.  Taylor 437 

3.  Expiration  of  patent — Sale  of  articles  manufactured 

before  expiration — Injunction.     Crossley  v.  Derby  Gaslight  Co.        .     198 

'PAWNBROKER  —  Agreement  for  secret  partnership  —  Contra- 
vention of  statutory  regulations  for  conduct  of  business.  See 
Partnership,  2. 

PLEADING.     See  Bill  of  Exchange,  2  ;  Principal  and  Surety,  1. 

POOR  LAW — 1.  Bating  —  Appeal  —  Overseers'  accounts — Charge 
of  payments  for  making  up  accounts  and  for  poundage.     B,  y.  Gwyer 

422 

2.  Liability  to  rate — Coal  mine— Coal  obtained  in  one 

parish  and  brought  to  the  surface  by  shaft  situate  in  another.  B.  v. 
Fo/eshi/l 484 

3.  Reference    to   arbitration   of  questions    concerning 

assessment  to  poor  rate — Validity  of  award.     Thorp  y.  Cole  .        .     733 

POWER— 1.  Execution  by  will— General  gift — Intention  to  execute 
power — Reference  to  power  or  to  subject  of  it.     Hughes  y.  Turner    171 

2.  Non-execution — Power  given  by  will  to  trustee — Death  of 

donee  before  time  for  execution  of  power — Failure  of  trust.  Bay  y. 
Adams   .............       58 

3.  Power  of  leasing,  execution  of— Validity— Condition 

for  re-entry  —  Heriots  —  Exception  of  timber  trees,  mines,  and 
quarries — '*  Reservations  "—Compliance  with  proviso  in  power, 
evidence  of— Production  of  previous  leases  of  same  and  similar 
premises.     Doe  d.  Douglas  y.  Lock 496 

And  see  Vendor  and  Purchaser,  12. 

POWER  OF  ATTORNEY — Scope  of  power.  See  Principal  and 
Agent. 

PRACTICE— 1.  Costs— Discharge  of  jury— No  chance  of  agreement 
— Whether  party  successful  on  second  trial  entitled  to  abortive  trial. 
Setly  y.  Powers 836 

2.  Equitable  lessee  of  tithes— Neglect  to  call  for  con- 
veyance before  institution  of  suit— Parties — ^Refusal  of  rector  to 
join  as  co-plaintiff— Adding  rector  as  co-defendant — Costs  of  sidt. 

White  y.  Gardner 293 

3.  Taxation  of  costs — Costs  of  taxation.     See  Solicitor,  3 

4.  Discovery — Production  of  documents — Letters  communi- 
cated to  solicitor — Privileged  communications.     Sawyer  y.  Birchmore 

133 
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PRACTICE — 5.  DiBcovery — Production  of  documents — Documents 
admitted  by  trustee  to  be  in  bis  possession.      Sparke  y.  Montriou    232 

6. Action  against  public  officers — Demurrer.     Deare 

V.  AU,'Gen 237 

7. Title   to   titbes — Discovery  of   plaintiffs    title. 

Bellwood  V.  Wetherell 242 

8.  New  trial— Rule  tbat  evidence  sbould  be  admitted  on  proof 

given  at  first  trial — Cost  of  copies  of  sbortband  notes  for  use  of 
counsel.     Crease  v.  Barrett 835 

9.  Stay  of  proceedings — ^Damages  awarded  for  imputa- 
tion of  felony — Subsequent  conviction  of  plaintiff  for  same  felony. 
Symons  v.  Blake 750 

10.  Doubt  wbetber  action  brought  with  knowledge  and 

consent  of  the  plaintiff.     Doe  d.  Baker  v.  Roe 838 

11.  Writ  of  summons — The  addition  of  the  defendant  need 

not  be  inserted  in  the  writ  of  summons— It  is  sufficient  to  state  his 
residence.     Morris  v.  Sjnitli 698 

PBINCIPAIi  AND  AGENT— Power  of  attorney— General  words- 
Authority  to  indorse  bills  of  exchange.     Esdaile  v.  La  Nauze        .     299 

PRINCIPAL  AND  SURETY— 1.  Guaranty— Statute  of  Frauds- 
Memorandum  in  writing — No  statement  of  consideration — Pleading. 
Clayicy  v.  Piggoii 464 

2.  Discharge  of  surety — Release  of  principal — Part  payment 

and  security  for  balance  of  debt  given  by  surety,  effect  of.     Hall  v. 
Hutchom 96 

PROHIBITION.     See  Solicitor,  2. 

RATE — Local  improvement  rate — Statutory  direction  that  poor- 
rate  assessment  should  be  used  —  Assessment  above  poor-rate 
valuation — Failure  to  appeal — Mandamus — Distress.      R,  v.  Trecothuk 

460 
And  see  Poor  Law. 

RENT-CHARGE  —  Extinguishment  —  A  rent-charge  is  extin- 
guished by  a  devise,  to  the  grantee,  of  part  of  the  land  out  of  which 
the  rent-charge  issues,  notwithstanding  the  devise  is  expressly  made 
ever  and  above  the  rent-charge.     Dennett  y.  Pass  ....    607 

SALE  OF  GOODS— 1.  Breach  of  contract— Measure  of  damages- 
Payment  into  Court  of  purchase-money  paid  in  advance — Price  of 
goods  at  time  of  trial.     StaHup  y.  Cortazzi 710 

2.  Contract    to  sell   <*  say  from  1,000  to  1,200  gallons  [of 

naphtha]  per  month  "—-Words  of  expectation  or  of  contract.    Gwillim 
V.  Daniell 688 

3.  Illegal    contract  — Sale    abroad    by  foreigner    to    British 

subject— Knowledge  of  intention  to  smuggle  goods  into  this  country 
— ^Recovery  of  price.     Pellecat  v.  Angell 723 
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SALE  OF  OOODS — 4.  Illegal  contract — Paymeiit,  appropriation 
of — Part  of  items  for  spirits  supplied  in  quantities  less  than  20s. — 
Tippling  Act — Payment  on  account.    Fhilpott  v,  Jonea  .        .        .371 

5.  Payment — Taking  bill  for  price — Subsequent   acceptance 

of  mortgage,  which  proved  valueless.     Tarleton  y.  AUhusen  .  367 

6.  Property  in  goods — Appropriation  of  goods  to  contract — 

Delivery  on  board  ship — Recovery  of  price.     Alexander  v.  Gardner    651 

7.  Sale  of  horse — Unsoundness — Breach  of  warranty— liiability 

of  seller  for  keep  of  horse  until  re -sale — ^What  length  of  time  reason- 
able.    Chesterton  v.  Lamh 397 

8.  Stoppage    in    transitu  —  Injurious    act    done    at    another's 

request — Implied  contract  to  indemnify — Acceptance  of  other  goods 
— Waiver  and  satisfaction.     Beits  v.  Oihhins 381 

SET-OFF.     See  Bankruptcy. 

SETTLEMENT  (MABBIAGE)— 1.  Payments  made  under  mistake, 
recovery  back  of— Doubtful  clause  in  settlement — Acquiescence. 
Clifton  V.  Cockburn 21 

2.  Limitation — Uncertainty — Limitation  to   *^  executors  and 

administrators  of  A.  for  their  own  use  and  benefit."     Marshall  y. 
Collett 254 

SETTLEMENT  (VOLUNTABY)— Voluntary  settlement  of  poUcy 
— Subsequent  surrender  to  office — Liability  of  settlor  to  replace 
policy.     See  Insurance  (Life). 

SHERIFF — Poundage,  whether  payable  on  whole  value  of  goods 
levied  or  only  on  sum  accepted  by  Crown  in  satisfaction  of  extent, 
i?.  V.  Robinson 729 

SHIP  AND  SHIPPING— 1.  Charter-party  —  Deviation  —  Inter- 
mediate voyage  for  owner's  own  purposes.      M' Andrew  y.  Adams    540 

2.  Loading — Description  of  goods — Obligation  of  owner 

to  provide  ballast.     Irving  y.  Clegg 561 

3.  Forfeiture — Contraband   goods — Goods  unshipped  outside 

three-mile  limit — Customs  Act.     Att.-Geii,  y.  Schiers      .         .         .     719 

SLANDER.     See  Defamation. 

SLANDEB  OF  TITLE — Setting  up  false  claim  of  lien  on  goods — 
Special  damage.     Green  y.  Button      . 818 

SOLICITOB— 1.  Costs —Collusion  to  deprive  solicitor  of  costs — 
Settlement  by  parties  themselves— Solicitor  proceeding  with  action 
after  settlement.     Jordan  y.  Hunt 839 

2.  Lien— Costs  due  from  testator — Lien  on  will— Citation 

by  Prerogative  Court  to  bring  in  will — Prohibition.     Ex  pa  rte  Law    374 
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SOLICITOB— 3.  Costs— Taxation  of  costs— Costs  of  taxation— One 
action  improperly  brought — Disallowance  of  costs  of  that  action — 
Bill  reduced  by  more  than  one-sixth.     Morris  v.  Parkinson    .         .     715 

SPECIFIC  PEBFOKMANCE.  See  Landlord  and  Tenant  ;  Vendor 
and  Purchaser. 

TENANT    FOB     LIFE     AND     BEMAINBEBWAN  —  1.    Bents 

devised  to  a  female  durante  viduitate — Whether  passing  to  remainder- 
man upon  her  cohabiting  with  one  who,  under  an  illegal  marriagre, 
holds  himself  out  as  her  husband.     Alim  y.  Wood  ....     528 

2.  Bedemption    of  land    tax  —  Beimbursement.      See    Lands 

Clauses  Acts. 

TENDEB — No  actual  production  of  money — *<  I  have  come  to  pay 
you  £1  12s.  5d.,  which  defendant  owes  you  " — Putting  hand  into 
pocket  for  purpose  of  taking  out  money.    Finch  y.  Bpook     .  595 

TIME — When  of  essence.     See  Vendor  and  Purchaser,  5. 

TIPPLING  ACT.     See  Sale  of  Goods,  4. 

TBOVEB  AND  CONVEBSION— 1.  Bill  of  exchange— Bill  placed 
in  B.'s  hands  for  discount,  but  handed  by  him  to  defendant  in 
liquidation  of  debt  due  to  another.     Crunch  y.  White      .         .         .616 

2.  Chaise  left    with    livery  stable-keeper  and   attached  by 

sheriff.     Verrall  y.  Robinson 780 

3.  Chattel  wrongfully  taken  out  of  gratuitous  bailee's  posses- 
sion— Becovery  by  bailor  or  bailee.     Nicolls  y.  Bastard  .         .         .814 

4.  Stolen  goods — Bond  fide  purchase — Notice  of  theft — Subse- 
quent sale  in  market  overt — Prosecution  of  thief.    Peer  y.  Humphrey 

471 

TBUST — Trustee — Breach  of  trust— Trustee  purchasing  trust 
property  and  re -selling  at  profit — Order  in  equity  to  refund  profit — 
Costs  of  suit.     Baker  y.  Carter 267 

And  see  Power. 

UNDUE  INFLUENCE— Gift  to  confidential  agent— Deed  of  gift 
executed  by  old  man  of  92 — Onus  of  proof.     Hunter  y.  Atkins  30 

VENDOB  AND  PUBCHASEB— 1.  Equitable  mortgage  by  deposit 
of  contract  for  purchase.     Goodwin  y.  Wag  horn        .         .         .         .208 

2.  Identification  of  property  sold — Beference   in  agreement 

to  deeds  as  being  in  possession  of  specified  person — Statute  of 
Frauds,  s.  4.     Owen  y.  Thomas 88 

3.  Misdescription — Bescission  of  contract  or  compensation- 
Particulars  of  sale  mentioning  only  two  of  many  trades  prohibited 
in  original  lease.     Flight  y.  Booth 599 
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VENDOR  AND  PTJBCHASEB— 4.  Purchaser  without  notice— 
Xiegal  estate  in  purchaser — Fraud — Suppression  of  material  fact 
of  title  by  vendor.     Jones  v.  Powles 137 

5.  Time,  when  deemed  of  essence  of  contract — R\ile  in  equity. 

Hipwell  V.  Knight 304 

6.  Title — Conditional  acceptance  of  title — "Waiver  of  right  to 

g^eneral  reference  of  title — Bill  for  specific  performance  by  vendor, 
v^hether  cancelling  conditional  acceptance  of  title  by  purchaser. 
Lesturgeon  v.  Martin 65 

7.  Objections  to — Inability  of  vendor  to  perform  stipula- 
tion to  become  tenant  of  property  sold.     Lord  v.  Stephens  249 

8. Deterioration  of  estate — Rescission  of  contract — 

Compensation.     Lord  v.  Stephens 249 

9.  Copyholds — Production  of  copy  of  admission.     Whit- 

bread  v.  Jordan 281 

10.  Sale  by  auction — Inability  of  vendor  to  make  title — 

Contract  signed  by  auctioneer's  clerk — Agency— Statute  of  Frauds, 
8.  4.     Ooshell  V.  Archer 475 

11.  Failure  of  vendor  to  complete  contract — What  costs 

and  expenses  may  be  recovered  by  purchaser.  Hodges  y.  JCarl  of 
Litchfield 622 

12.  Power— Trust  for  payment  of  debts— Successive  sales 

of  two  estates.     Fierce  v.  Scott 270 

13.  Purchaser   of   underlease — ^Unusual  covenants — Notice — 

Duty  of  purchaser  to  inform  himself  as  to  covenants  in  original 
lease.     Cosser  v.  Collinge 70 

14.  Sale    of    public-house  —  Withdrawal    of    landlord's 

consent — Failure  of  consideration — Recovery  of  deposit.  Wright  v. 
Neivton 703 

15.  Vendor's  lien — Acceptance  of  annuity  in  lieu  of  purchase- 
money — Discharge  of  lien.     Parrott  \ .  Sweetland     .         .         .         .164 

WILL — 1.  Accumulation — Income  directed  to  be  accumulated  in 
excess  of  statutory  period,  destination  of.     Trickey  v.  Trickey  125 

2.  Charge  of  debts  and  legacies— Payment  of  debts  but  not  of 

legacies — Acceptance  by  purchaser  of  bond  of  indemnity  against 
legacies — Notice.     Johnson  v.  Kennett 145 

3.  Devise — Limitation— <<  Branches  of  a  family  "— Uncer- 
tainty.    Doe  d.  Smith  v.  Fleming 808 

4.  Devise  of  copyholds — Charge    for    charitable  purposes — 

Mortmain.     See  Conversion. 

5.  Devise  to  trustees — Trust  "to  permit  and  suffer  my  said 

son  to  receive  the  clear  yearly  rents  " — Legal  estate,  whether  in 
trustees.     White  v.  Parker 636 

6.  Disclaimer  of  onerous  gift— Gift  of  annuity  and  of  onerous 

lease — Benefit  cu7n  onert.     Talbot  v.  Earl  of  Radnor  ....      64 
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WILL — 7.  Election — Property  held    in  joint   tenancy — Husband 
and  wife — Other  gifts  to  wife  by  will.     Coates  v.  Stevens         .         .216 

8.  <<  Fixtures    and  fixed  furniture"  —  Looking-glasses  and 

bookcases  fixed  to  wall.     Birch  v.  Dawson 369 

9.  Gift   for   maintenance   of  a  widow   and  her   children  — 

Marriage  of  one  child  (a  daughter,  who  attained  21) — Cesser  of  trust 
for  daughter's  support  on  marriage.     Camdeii  y.  Benson         .         .214 

10.  Gift  to  wife  with  gift  over  to  children  at  her  death — 

Death  of  children  in  lifetime  of  widow  —  Intestacy.  Joslin  v. 
Hammond 27 

11.  Gift  to  two  and  in  case  of  death  of  either  to  survivor,  in 

event  of  marriage  to  children  attaining  21,  and  if  they  die  without 
children  over— Vesting  on  testator's  death — Whether  gift  subject  to 
executory  bequest  over.     Child  v.  Gihlett 19 

12.  Gift  over — Death  without  issue — Lapse.  Tarhuck  v.  Tarbuck 

204 

13.  ^<  Issue  and  their  respective  heirs" — Gift  over  on  death 

without  issue  attaining  21 — Estate  for  life  or  estate  tail.  Lees  y. 
Mosley 348 

14.  Lapse— Gift  to  A.,  and,  in  case  of  his  death  before  legacy 

payable,  upon  trust  for  his  issue — Death  of  A.  in  testator's  lifetime- 
Rights  of  A. 's  children.     Collins  v.  Johnson 211 

15.  Next  of  kin,   time  for  ascertaining —  Gift  in  trust  for 

daughters  for  life  and  after  their  death  for  their  children — Gift  over 
to  next  of  kin  on  failure  of  issue— Share  of  deceased  daughter  who 
survived  testator.     Butler  v.  Bushnell 54 

16.  Referential  construction  —  Prior  limitations  —  Issue  of 

children  dying  before  time  of  vesting.     Trickey  v.  Trickey     .        .125 

17.  Resulting  trust — Charitable  bequest — Partly  raisable  out 

of  land,  whether  on  failure  enuring  for  benefit  of  devisee  or  heir-at- 
law.     Cooke  V.  Stationers'  Co 67 

18.  Satisfaction  of  debt — Legacy  to   creditor — Legacy  more 

than  debt,  and  legacy  of  equal  amount  but  of  different  quality. 
Fourdrin  y.  Qowdey 91 

19.  Specific    legacy  —  Pledge    by  testator  —  Redemption   at 

expense  of  testator's  general  personal  estate.     Knight  y.  Davis  .      90 

20.  Gift  for  life  of  dividends  on  all  such  stock  as  testator 

might  have  in  the  public  funds — Gift  of  the  '^principal  money  so 
invested"  to  others  in  remainder  —  Testator  possessed  of  Long 
Annuities  only — Specific  gift  of  Long  Annuities  for  life — ^Right  of 
remaindermen  to  have  Long  Annuities  converted.    Walker  y.  Tillott    212 

21.  Substitutional  legacy — Legacies  of  equal  amount  given 

by  same  will.     Manning  y.  Thesiger 4 
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WILL — 22.  Survivorship — ^Accrued  shares — ^Future  gift  to  several 
and  on  death  of  any-  before  tenant  for  life  to  survivors.  Bright  v. 
Bowe 75 

23.  Vesting — Gift  over  upon  death  under  24  and  without 

issue — Prior  gift  to  take  effect  at  24 — Whether  vested  or  contingent 
upon  attaining  that  age.     Bland  y.  Williams 93 

24.  Condition  —  Marriage  with  consent  —  Failure  of  issue. 

See  Condition. 

And  see  Executor  and  Administrator. 

WORDS— '  *  Branches  of  a  family. "     See  Will,  3. 

"  Fixtures  and  fixed  furniture."    See  Will,  8. 

•  

"  Issue  and  their  respective  heirs."    See  Will,  13. 

"  Reservations."    See  Power,  3. 
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